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| 3 of all things relating to the Clergy, which IE q 
BY (| | lic diſperſed in che Volumes of thoſeLaws, | | 
| | 1] | But chiefly of ſuch Things which depend on 


Acts of Parliament, and upon ſolemn Re- 
- ſolutions of the Judges in the Courts at Weſt. 

| | miſter; In CASES concerning the Rights, 
Duties, Power, and Privileges ofthe Clergy. [ 


By W c «Nelſon, of the Midale-Temple, Eſq; : | 


„ exc me diſce Lalurem, 
Fortunam ex aliis. | | 
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Gr eat Britain. 


7 was :the Prerogative of the Firſt 1 to. 
be both Hing and Prieſt ;. and this > 1 
be a — 4 why the Eldeft Son was to 
have à double Portion, that he might better. 


« ſupport beth thoſe Dignities which did for- 


merly thus Cancur in one Perſon till there, 


was a poſitive Lam to, ſeperate them; and 


that was not till the Prieſthood was ſettled in 


Aaron, and the Civil Gavernment in Moſes. | 


. The Church being then reduced to a Pub. > 
lick Policy, and governed by Prieſts of Di- 
vine Ixſtitution, it mas neceſſary,” that as 
ſuch, they ſhould be Reverenced by the Peo- 


Pies e they were crowned ith Mi- 
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To the Clergy of Great Britain ok 


ters of | fine Linnen, they offered in Veſſels of 


Silver and Gold, and the very Wax Lights 
by which they performed their Evening Sa- 


eri ſices were ſet before them in Candleſtichs 
of Gold ; they were anointed with the ſame 
_ Oyl with Kings, gud they had a Revenue 


ſuitable to their Dignity, which did nor 


pearance of being reaſongble, . 
, ſo great à Re verence 
for the Dignity of their Prieſthood, that the Office 


ſift meerly in Tythes,” but in a certain part 
of all the Sacrifices (except the Sin offer- - 


ing ) in the firſt Fruits of Corn, Wine, and 


* Ol, in the Firſt-born of Men, and al u- 
clean Beaſts which were redeemed at the on 


lue of 12 5. 6d. paid to the Prieſt, and 
even among ft the Civilized Gentiles it was 


an univerſal Cuſtone to honour their Prieſts, - 
and what is univerſal bath always an Ap- 


Thas the Romans 


of the Augurs was limited only to the Families of 


Noblemen, which continned till the Tribunes of | 


the People brought it amongſt the Plebeians, 


and long before that it was impated to-Jeroboam 
to be as great 4 Fault as any in his Reign to have 
coſe he Pune of he i of bis Sag, 
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To theClergy of Great Britin. 
But to come nearer Home, the Clergy 
mere in ſo great Efteem throughout the whole 
courſe of the Britiſh and n Succeſſions, 
that they were always the Fudges of this 
Nation; and not oily ſo, but their Judicial 
__ Determinations were 22 grounded upon 
N ge very Laws which: they rhemſelves had 

propoſed and approved. 


! "nd afretiands, when l ler „ 


third part of the Land in their Poſſeſſion 
diſcharged from all Services to the Crown, 

and from all other Duties but fuch which they 
\#mpoſed on themſelves in their Eceleſiaftical 
Aſſemblies, Our Anceftors had not the leaſt. 
Suſpicion that an il ufe would be made of 
thoſe vaſt Revenues whilſt in the Hands of 
the Clergy; and therefore an Alien might 
be preſented to a Benefice which is a Free- 
hold in Lam, but a Lay Alien was n0t. 41. 
lowed to purchaſe any Freehold, becauſe it 
was preſumed he would adhere to his own 


tio was thenfrequent engage 

er 2 of that Eren 
nbieh our Predeceſſors had for Men of this 
Order, if auy 5 them bad committed a Fault 
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To * Clagye of Great Bran 


was never expoſed till degraded, and then 
be ſuffered not as 4 Cle hs but as a Lay 


man. 

But as lis 0 72 Men 10 5 run mn from one 
Extreme to another, ſo now we live in an Age 
where you who are the Prieſts of the New 
Covenant are in a worſe Condition than the 
Nethinims of the Old; you meet with Phi- 
liſtines every Day, who would have you, like 
Sampſon, grind in-the Mill, but without 
; taking Toll, theſe Men would have you to be 

the Miſionaries of the People, and if their 
Power was equal to their Prejudice; they 
would make you Miniſters and Shepherds, 
not in the Metaphor, but in the Letter, or 
if you muſt exerciſe the Miniſterial: Functi- 
on, they would confine you to that ancient 
and cleanly Part of it in Sconring the Veſ- 
| ſelsg and. S weeping the Churches. 
ITuheſe are the Men who are Born as the 
Wild Aſſes Colts, and yet would fain be- 
come Wiſe, which ro attempt by aduants 
ing their Tinſel Reaſon above l 
whe in their Wild Rapſodies of a Heated 
onyerſation admire the Modern Spinoza 

| 252 that Blaſphemous Motion in aſſerting 
the Holy Bib lc: 10 he! a z complete. — 4 
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To the Clergy of Great Britain: 


| Religious Errors ; but if they had Leiſure 


from doing nothing, to read all the Books 
which either he or Porphyry before him 
have wrote againſt the Goſpel, they could 
never eſtabliſh Irreligion by Argument; tis 


true, they might, like them make ſome vain . 
| Attempts againſt the Authority of the 


Scriptures, but to different Purpoſes ; for 
Porphyry did it to advance the Pluloſo- 
phy of the Stoicks, who placed their chief 


Happineſs in Virtue, but theſe Men expoſe 75 


Religion to ſecure themſelves from their 
own Guilt, and living in a ſettled Neglect 
of all Divine Inſtitutions, have not Stoiciſmi 


enough to regard Virtue, . either for the 


Advantages which attend it in this Life, 


or the Rewards in the next. 


e 
arived to ſuch open and profeſſed Impieties, 
may. exert Le in very High Flights 


for the Imaginary Good of the Church; jet 


if it had no better ſupport it would ſtand as 
tottering as the Ark of God did formerly 
A Uzziah's Cart; for rather than not 19 


male Froviſion for the Fleſh to fulfil the 
Luſts | chercof, tley would; turn the very 


hes into Taycrns, and lile Belſhazs 
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ar, drinkWine with their Concubines theres 


the Love of that 33 ty which then hate 
above all things; thus the late nen _ 
\ reat tells Jou, Ti bat fn 


- Thoſe Marks of Church and Church me ohe * L 


| The Crown he wore was of the pointed Thorn, 
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To the Clergy of Great Brita. 


Aud yet ſuch Men as theſe, who were 
Holy David's Fools, muſt nom by a fatal 

Miſtake, be imagined the Wits of this Agcy 
if that may be called Wit, which conſiſts in 


| Lampooning your Character, in declaiming 


againſt jour Maintenance, in jeſting you in- 


to 4 Contempt of the necelſ ary Supports of 
your Lives, which they. haue told the 


World. you ſhould ce Types and Sha+ - 
dows, and aboliſh them. with the Ceremonial 
Law: And, Laſtly, by Rithming you into 


Your Saviour came not wich; a gaudy Show, 


Nor was his Kingdom of chis World below, 
Patience i in Want and Poverty of Mind, 


3 


0 


And Living Taught, and Dying let bid. 


In Purple he was Crucified not Born, my 
They who contend for Place and high.De ** 
dor is Sons, bur ahaſs of ee 


| Tothe Clergy of Great Britain. 
But aWiſer Man than our Poet bath told 
us, that tho Wiſdom is better en 
Jet « Poor Man's Wiſdom is deſpiſed, a 
his Words are not heard. 
TDi true, if the Warld was made of pure 
aud refined Vertue, this would be a glori- 
ous Example for you to follow, for then the 
Doctrine which proceeded from a Poor and 
Humble Prieſt, would have as great Ef- 
cacy on the People, as that which came from 
one cloathed-in; Purple and fine Linen. 
But tis plain, that in the very Ruſt of 
an Iron Age, Men will be governed by Opi- 
ions, not always built upon juſt and reat- 
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more by th . than the real value 
of Things and Perſons; and then it muſt 
neceſſarily. follow, that he who Officiates in 

Wretc hed Weeds will render his F erformance 3 


and that the People will not care how ſeldom 
dbey. offer up Praiſes and Thankſgivings in 
thoſe Churches which are not beautified fo 


* * 3 
. 


the Prieſt himſelf is ſo much out of Repair. 


c Maintenance ſuitable only to their com- 
E 4 ds n ; 925 E 8 Gy 's mon 


"a 


tar Motives z that they will be injluenced 


as Mean and Contemptible as his Perſon , 


well as their Ordinary Houſes, and where © © | 
But what is worſe, where the Clergy have oY 


To the Clergy of Great Britain 


inon Neceſſities, and not to their Dignity ; 


in fach Caſe, the ſaying of Panormiras 
will always prove true, (viz.) Ad tennuita* | 


tem beneficiorum neceſſario ſequitur ig 
norantia Sacerdotum, and where ſuch 


Shephards are, the Flock, muſt needs go 


Aſtray. 


And yet ſuch there are in many places 
which might ' occaſion. the Archbiſhop of 
to make that ſevere Ne flection on 
as, ( viz.).that __ nothing reformed but 

a Learned * Prelate of | 
our Church hath obſerved, that the flender 


ppalato 
our Doctrine, an 


Proviſion of many Miniſters is a Contempt 


upon Religion it ſelf, and an unanſwerable 


Prejudice to the Reformation. 


Mom ſince many of you labour under ſome | 
of theſe Difficulties, and ſince all your Di- 


ligence and Application both by Preaching 
 and|Writing can ſcarce give a Check to the 
Opinions and Practiſes of unreaſonable Men, 
or make any awful Impreſſions on them of 
that God whom'tis their Advantage as well 
2 Duty to obey, therefore that the Concerns 
of your Civil Rights might not too much di- 
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To the Clergy of Great Britain. 

vert you from ſuch difficult and uſeful Stu- 
dies, I have collected all the Laws relating 
to thoſe Rights, and reduced them under 
proper Titles, that you may at one View Pe- 
ruſe all that is pertinent to each Subject 
without buying or reading many Volumes in 


which they lay diſperſed. 


f 3 Something of this Nature hath been al- 

nn | ready done by Sir Simon Degg, and with 

it |} great Judgment, ſo far as he hath gone, and 

f | fence him by Dr. Godolphin, who being 4 

r |} Civilian himſelf, hath ſo blended the Civil 

t Canon and Common Law together, that in 

e his Book, there is an incoherent Mixture of 
all thoſe Laws, and tis a meer Tranſcript of 

e many Common Law Caſes, without Order, 

i- Method or Application. 


2 It has been my care in ſome meaſure to 
„ | ſupply. the Defects of thoſe who have wrote 
Fon this Subject, and likewiſe to be ſervice- 
* able to you whilſt you are carefully diſcharg- 
0 ing your Duties in this World to make all of 
* Poppy in another. 


And 
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To the Clergy of Great Britain, 
9p And tho ſuch Jour Endeavours may be uy 
reviled with the ſenſleſs Name of Prieftcraft, 


Jet tis not to be doubted, but that Power 


which heretofore enabled a few poor Fiſhers - 
men to ſubdue a great part of Mankind to 


the Obedience of their Redeemer, will ftill 
enable you to proceed in all things neceſſary 


0 the great Charge committed to your Care, 
and as this may be a means to remove that 


Contempt and Scorn which ſome profligate 
Men have raiſed againſt your Perſons, ſo it 


may be an effelual Method to preſerve the 
Church from Danger. . 


It may be in Danger by Diviſions amongſt 


your ſelves, and yet even then God may ſbem | 
it fome particular Marks of his Fauour, but | 
it muſt be as Moſes told the Iſraelites, not | 


for the Righteouſneſs of ber Sons, but for 


_ theWickedneſs of ber Adverſaries. 


Such Diviſions may ſhake the Foundations 
of a Church, tho” Built on a Rock, and at 


laſt daſh it into pieces, this Danger we bare 

once, and not many Tears: ſince, eſcaped ; 
and if we do not grow wiſer by the Miſchiefs 
which were then in view, we ſhall neither be 
reſpeled at bome or abroad, which puts me 
8 ho 5 e R I oh N in 


r . es or ad. W 


Totte Clergy of Great Britain, 
4 in mind what 4 learned Prelate pho was Pre- 
# ſent at the Synod of Dort, obſerved upon 


the Old Poet Prudentius, that be ſpoke like 


| an Oracle in theſe Words 4 


Rem cleri titubatqʒ foris qui diſſidet intus. 


| Therefore "tis to be wiſhed that you may 


never be diſtinguiſhed by Opprobrious Names 


or Characters, which in time may make the 
Church truly Militant, | and then Religion 
may be in danger of being flormed out (F 
the World, for as intemperate Zealots ſel - 
dom give, ſo they cannot expect Fair Quar- 
45 9 „„ 
Tis likewiſe to be deſired, that Modes 

ration which hitherto hath been counted a © 
Virtue, may not loſe that noble Character 
and be turned into 4 Name of Reproach, 
and that a well tempered Zeal for our Re- 
ligion may not be branded with Lukewarm- 
neſs, unleſs tis hot enough to ſcorch our 
Charity, which hath ſo long been eſteemed 


a ſaving Grace, and which will ever conti- 


aue one of the brighteſt parts of Chriſti- 
e JJ 


Peace; that it was the Dove, and not the 


To the Clergy of Great Britain. 
| anity that Unity, Love, and Meekneſs | 


never be forgotten to, be the diſtinguiſhing | 
Marks of the Chaplains of the Prince of | 


Raven which returned with an Olive- leaf in 
its Mouth; and Laſtly, That the peace of 
J eruſalem may be a. confidered, and al- 


ways preſerved in the C — a that 
Name. 


N. EB. The Authors living a great diſtance pow the 
Preſ: has occaſioned ſome Erratas in the following Book 
Which the Reader is defired to mend. 85 


CT 


Ls bone 


— — 


ome BOOKS Printed for, atid Sold by, Charles Harper, 
at the Flower-de-Iuce,over againſt St. Dunſtan's Church, 
inFleetftreet. Bea org COPS 
| Divinity and Miſcellanies. ä 5 
HE Relative Duties of Parents and Children, Husbands and 
Wives, Maſters and Servants, Conſider d; in Sixteen Sermons ; 
rith three more upon the Caſe of Self. Murder, in OcFtavo; by *. 
4 E etwood, now Lor Biſhop of St. Aſo ab. ; : : 
An Eſſay upon Miracles, in Two Diſcourſes ; the ſecond Edition, 
Ofav. By the ſame Author. | | 
A plain Method of Chriſtian Devotion, laid down in Diſcourſes, 
editations, and Prayers, fitted to the various Occaſions of a Re- 
igious Life; Reviſed ' and Tranſlated from the French of Monſier 
I uriew, in Twelve, by . Fleetwood, now Lord Biſhop of St. Aſaph: 
The Reaſonable Communicant : Or an Explanation of the Do- 
Arine of the Sacrament of the Lords-Supper, in all its Parts, from 
the Communion Service, in a Diſcourſe between a Miniſter and one 
Hof his Pariſhioners, the fourth Edition, corrected by the Author, 
Price x 5. N. B. This Book being very well approved of, is, at the 


 MRequeſt of ſeveral of the Clergy and others, Printed in a lefler Cha- 


after, for Cheapneſs, to thoſe that give Numbers away, (vi. ) price 

2 d. or one Hundred for 20 5. . f 
The Hiſtory of the Old and New Teſtaments in Verſe; with three 

undred and Thirty Sculptures, in Three Volumes, Dedicated to 


ier moſt Sacred Majeſty, Vol. I. from the Creation, to the Revolu- 


ion of the Tribes, Vol. II. from thence to the end of the Prophets, 
ol. III. Repreſenting the Actions and Miracles of our Bleſſed Sa- 
Fiour and his Apoſtles; by Samuel Weſey, M. A. Author of the 
Hife of Chriſt, Octauvs. 2 
The Pious Communicant rightly prepared; or a Diſcourſe con- 
erning the Bleſſed Sacrament, with Prayers and Hymns, ſuited to 


che ſeveral Parts of that Haly Office : To which is added, a Di- 


courſe of Baptiſm, 'a Diſcourſe of Baptiſm, and a Letter to the Re- 
igious Societies; by Samuel Weſley, M. A. Chaplain to bis Grace 
John Duke of Buckingham, and Marqueſs of Normanby; in Twelves, - 
The whole Duty of Man according to the Law of Nature, by that 
famous Ciyilian, Samuel Puffendorff, now made Engliſh ; the third E- 
dition, with Additions and Amendments, in Octavo. 0 
The Hiſtorical and Miſcellaneous Tracts of the Reverend an 
Learned Peter Hes D. D. now collected in one Volume, and, an 
Account of the Life of the Author, never before publiſhed, in Elio. 
. Reſolves : Divine, Moral, and Political, with ſeveral new Addi- 
tions both in Proſe and Verſe, not extant in the former Impreſſions, 
by Owen Feltham, Eſq; in this Twelfth Edition, References are made 
guage refin'd, now printed in OZ ave. ; | 
Biſhop Uſber's Power of the Prince, and the Obedience required of 
the Subject, with a large Preface, by Biſhop'Sanderſon. Oftavo. 
The thitd and laſt Volume of the Works of Mr. Abraham Cowley : 
being the Second and Third Parts thereof; adorn'd with Proper and 
Elegant Guts, Fart ad. what was written and putliſned by himſelf; 
. ; 1 now 
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to the Poetical Citations, heretofore much wanted, and the Lan- | 


} 
| 
| 
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* 
| 


| lumes of the ſaid Works are likewiſe fold. 


: in whole Numbers and Fractions, 2 and 1 — 


Sir Cha. In 858527 Kr. Serjeant at rp olto. 


. Middle-Temple, Bariſter. 
Conliſt ſting of Rules, Orders, and the principal i concers 


the fourth Edition with large Additions, i in Ofave, 


Tb. Wi M. A. n Oct avo. 
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now 10 Abele: hs Aübtb Elition: Pert the 3d. 590 
Books of Plants, the firſt and fecond. of Herbs, the third — fourth 
of Flowers, the fifth and ſintb of Trees: made Engliſh by ſeveral 
celebrated Hands, with neceſſary Tables, and Poems of eminent 
Perſons, in praiſe of the Author in Of ave, whete the two firſt Vo- 


The Lives of the Roman Emi from Domitian, where gutem 


ends, to Conflantine the Great ; dicated to 2 ajeſt King \ 
wr liam. Ofave; in two Volurhes, by J. Bernard, M. 35 N 

ence, both 
= ally com 


Arithmetick, or the of Art; teaching that 
* 
— Dr. Record and others: and now Cor 
ethodize 


A Improved *. * 
Treatiſe of Ln with the re) ag here of dle, = 


the Relation it has to Vulgar Fractions, . alſo_whi Decithals. are 
wrought 150 whole Numbers, 81 by Edwerl Edward Bain, Phomerta, i 


4 - © 


LAW. 

age — Reports, in 2 Vols in Rll. CA 
rences. 
The Load kiten Commentary upon Ertl, the ich Lie. wich 
large Additious, FI. 

Modern Reports ad. 3d, and 2 Parts; a nter ls of 
ſpecial Caſes adjudged in the Coutts of Que 
75 and e in the nn s.of K. rn 24, 5 20, 

E. et 7 and Q. Mary, carefully collected by a Learned 

ols. fold. 12 

9 7 Serjeant Latwyche's Reports, and Entries, in two ee Vols. 

obs. | 


A new Bookof Entries, compiled by Hen. Cit, and Publiſhed by 


The Office and Authority of a Juſtice of Peace, collected out of 
all the Books, whether of Common or Statute Law, hitherto rg 


on that Subject, the ſecond Edition with Additions, by W. N. of the 


Style” s Practical Regiſtet, begun in the Reign of King Charks I. 


ning the Practice of the Common Law in the Courts at 77eftminſer 3 
particularly che King's Bench, as well in matters Criminal as Civil; ; 


4 25 Sebool Books. 1 id 
Littleton's Di ionary, in four Parts, Engliſh and Latin, 
Latin and Engliſh, the fourth Edition in Quarte. | 
Coles's Dictionary, Engliſh, Latin, and Latin, Engliſh 3 the fxth E- 
dition i in. Ofave. 1 ne 
«. Martialis Epigramma tum, in Uſum 11m 0. 

The Pantheon, repreſentin 25 the Hiſtory of the Hachen Eoas, the 
4 5 1 355 Octavo, with Cuts of Doe... be I 4 
, Gratii Faliſci Cynegeticon, cum Poematio oguomint, Olimp 
Nemi ſiani Carthag meſs Notis perpetuis, variis que Leffionebus adernavit 


ABBIES. 


eABBIES. 

T may ſeem unneceſſary to mention any thing under 
this Title, becauſe all Abbies, Priories, and other Re- 
ligious Houſes of Monks and Fryars are now diſſolved, 
and their Poſſeſſions given to the Crown, and the Or- 
der of Abbots is wholly extinct, 

But ſince the Eccleſiaſtical State of England, as it now 
ſtandeth, may be better underſtood by informing the Reader 
bow it was before the Reformation; I thought it not imper- 
tinent to.my preſent undertaking to give ſome Account of the 
Foundation and Endowment of Abbies and other Religious 
Houſes, the Means by which they afterwards acquired great 
Riches, and incidently of other Matters relating to this Sub- 
ject till the time of their Diſſolution. 

Abbies were certainly founded and endowed for Religious 
Purpoſes, and were Places where Holy Men retired from the 
buſie Affairs of the World, and there ſpent their time in So- 
litude and Devotion, | | 

And at firſt, ſuch was the wonderful eſteem that both the 
Prince and People had of the "uy of thoſe: Men, that it pro» 
cured very large Privileges and Exemptions from the one, 
er- and immoderate Charity and Riches from the other; for 
„ | tho! by the ancient“ Common Law of England, a Man 
16 could not alien Lands which came to him by Deſcent with- 

out the concurrence of his Heir, he was allowed to give 

. part of it to God; that is, to ſuch Perſons who were ſepata- 

nc ted and devoted to his Service, as Abbots and their whole Con- 
rents were then held to be: and beſides, it was a ſettled and 

E- cuſtomary Duty in thoſe Days, for every Man in the Pariſh, 

or within ſuch a Diſtrict, to give to the Church a certain mea- 


lure of wheat every Year on St. Martins Day; and this in our 
ancient Books is called Churth-ſeed. | 
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2 Abbles. X 
But as theſe Abbies encreaſed in Riches, ſo the State became 


Poor; for the Lands which theſe Regulars poſſeſſed were in mortaa | 


manu, they could never revert or eſcheat to the Lord who gave 


them, and, ſuch was the blindneſs of that Age, that they were 


exempted from Knights Service, and all other Temporal Ser- 
vices for the defence of the Kingdom. | 
It was for this Reaſon that (b) Laws were afterwards made 


to prohibit Gifts to thoſe Religious Houſes, and my Lord Coke |: 


tells us, that ſeveral Lords at the creation of the Seigniory 
had a Clauſe in the very Grant, that the Donor might give 


or ſell his Land to whom he would, Exceptit viris Religioſss & 


Fudeis; ſo that theſe religious Men were put under the ſame 
Incapacity with the Fews, who were Enemies to the Chriſtian 


Religion; and well they might, for they were then degenerated . 


from that ſtrictneſs and ſeverity of Life, for which their Pre- 
deceflors were ſo much admired ; and as if the Confluence 
of ſuch large and. ample Endowments and Riches was not 
enough to ſupport them in a luxurious courſe of Life, they 


were ſtill contriving to get more, and to evade thoſe Laws 


which ſtood in their way, as for inſtance : 3 

he firſt Statute againſt Gifts in Mortmaine, did not do 
them much hurt, for they always emploied the moſt cunning 
and learned Men in the Law, and my Lord (c) Coke com- 


mends them for it, but what was it to do? Why, It was to 


find out ways to creep out of the Statute, for that prohibited 

only Gifts to Religious Houſes, and therefore notwithſtand- 
ing that Law they obtained Long Leaſes of Lands which could 
not be comprehended under the Word Gifts. 

But then by another Statute, 7 Ed. 1. they were prohibited, 
that nec arte vel ingenio terras vel tenementa ſibi 3 N 
ſumant, and this was under the Penalty of fo 
Lands, but this Law extending only to Gifts, Alienations, 
and other Conveyances made to the Parties, did not compre- 
hend Lands which were covered by a legal courſe of Law, 
and therefore they would bring a præcipe quod reddat againſt 
the Tenant, and would get him by Colluſion to make De- 
fault, and thereupon a judgment was obtained to recover the 
Lang, which wyis entred accordingly ; and when this Con- 
trivance was foun1 out and prohibited, then they invented 
Feoffments to Truſtees and their Heirs, for the uſe of them 
and their Succcſſors, and this was afterwards adjudged to be 
Is mortua manu, 5 
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5 Abbies. | „ 
- Tonly mentidn theſe things, to ſhew that theſe Orders of 
Men did not altogether ſpend their time in Devotion and in 
the Service of God, but in conſulting with the ableſt Lawyers 


| to evade thoſe Laws which were made againſt their Tempo- 


ral Intereſt, and by this Means they got the beſt part of t 

Lands of England into their Poſſeſſion, + . 
And now their Houſes, which were built In laudem & ho 

norem Dei, were converted into Nurſeries of Licentious People, 


who, by Cheats and Impoſtures and other Miraculous Whim- 


ſies had drawn all ſorts of People thither in Pilgrimages; from 
whom they got all they had in this World, to ſecure a ſafe 


and quiet Paſſage for them into the next; and thus they 


continued for 1e / l till the Reign of H. 8. 
Tis probable that King intended only at firſt to reform 
theſe Abuſes, and not totally to diſſolve the Houſes, but they 


choſe rather to Rebel then Reform, for about two Years be- 


fore he appointed any Viſitation of theſe Regulars, there 
were two Rebellions ; one in Lincolnſhire headed by a Church- 
man, but diſguiſed in the Habit of a Cobler, and directed by 


a Monk; the other in 7or4/hire, where one Ast was their 


Captain, and this was called, The Pilgrimage of Grace; for 


ſome Prieſts marched before the Rebels with Crofles in their 


Hands, and Crucifixes in their Banners. E 3 
But theſe Rebellions being ſuppreſſed, the King about the 
28th Year of his Reign appointed Viſitors to inſpect all the 


Abbies, and to examine every thing which related either to 


their Converſation or Superſtitions, and to report it to the 
Lord Vicegerent Cromwell. 


But if the King did always intend a Diſſolution of theſe 


Bodies of Men, it was now the more eaſily to be effected, for 


ſome of the Abbots had been guilty of comforting and aſſiſt- 


ing the Rebels, and others were convicted of Diſorders by the 


Viſitors, and thus moſt of them perceiving their time of Diſſo- 

lution drawing near committed great Waſts, ſo that by theſe 

Motives they were induced to Reſign their Houſes to the King, 

_ they might have a better Title to.Penſions during their 
Wes, 8 2208 | 

It was by theſe Reſignations that the Houſes and Lands of 

the Abbots became velted in that King, which were after- 


. wards granted by him to the People, under which Grants 


they are enjoyed to this Day. 

Some Writers in the late Reign of King Fames II. gave the 
preſent Poſſeſſors a very large aflurance of their Titles, ſo 
that they would not be in any 222 of loſing the r wo if 
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Popety ſhould have been eſtabliſhed: here, becauſe the Pope 
himſelf had granted a Diſpenſation in this Caſe, with a aon 
ob5tante to the Canon Laar. | 


However this was nat much regarded, for the Plenitude of | 


the Popes Power is ſo extenſive, that it may be a Queſtion 
( where that preva 


any former Pope, could not be well revoked: at that time, 


which is as much as to affirm that it might be done when Op- 
portunity ſerved, . | | = EZ | 
But the preſent Poſſeſſors have a better Title to thoſe Lands 
than the Popes Diſpenſation can give them; for, as'I have | 
mentioned, moſt of them were ſurrendred to the King by the 
Abbots and Convent themſelves, and theſe Surrenders were | 


all confirmed by Act of Parliament. 

The Penſions of thoſe Abbots who ſurrendered were pro- 
portioned to their Crimes or Innocence, but the Monks were 
allowed not exceeding Eight Pounds during their Lives, or 


until they ſhould be provided with-Livings, which they were 


certain to have upon every Vacancy, becauſe thoſe who pur- 


chaſed the Abby Lands of the King were to pay theſe Pen- 


ſions to the Monks out of the Rents of the ſuppreſſed Mona- 

ſteries, and to cafe themſelves of that Charge, the Purchaſers 

were very induſtrious to provide Livings for them. 
But this was a wrong ſtep to Reformation, becauſe the 


- greatelt part of the Clergy were (by this means) ſuch who 


had been formerly ignorant Monks and Fryars, which Sett of 
Men were not worn out till the Reign of Queen Elizabeth, 


and then thoſe of better Education were placed in the 


Churches. | | 1 
It has been often inſinuated as a reproach to that Reign in 


which theſe Monaſteries were ſurrend red, that it was a rob- | 


bing of God, and that it was a covetous. deſire of their 
Richcs which made the King ſo intent upon the Refor- 
mation. | 910 | 

In anſwer to this, I muſt admit that Churchmen ought to 
have ſuch a Subſiſtence which may ſecure them from all Se- 
cular Cares, and from that contempt which is always inci- 
dent to Poverty. | 

They ought likewiſe to have ſufficient for charitable 


Uſes, aud to ſupport Hoſpitality, for by this means they 


win and engage the Aﬀections of their People, 
Bit 


ils) whether it can be bound by any Acts 
ol his Predeceſſors, c | | 2” | 
'Tis true we were then told that what was done by 


But when they graſp after great Riches, when by Pious 
Cheats they had fraudulently obtained from an ignorant and 
unthinking Laity the greateſt part of their Poſſeſſions and 
Riches, and when thoſe Riches were ſeldom or never applied 
to any religious Purpoſes, then it became the Intereſt ot the 
Nation in general, and of the Government it ſelf to reaſſume 
thoſe Lands, which had ſo long continued uſeleſs to the ſup- 
port of the one, or defence of the other. | 
; The Hiſtories of thoſe times inform us that the Abbots be- 
came rich by falſe Opinions and notions of Purgatory im- 
oſed on the People, by Relicks, Maſſes, and other ſuper- 
tious Solemnities, and, what is worſt of all, by the Spoil of 
the Church it ſelf ; for both the great and ſmall Tythes which 
belonged to the Secular Clergy (that is to Parſons) were in 
many Places taken from them, and by the Popes Authority 
given to and veſted in the Monaſteries, and the Abbots al- 


Jowed thoſe who ſerved the Cure but ſmall Stipends, and, 


where they were moſt liberal, 1t was only to permit the Poor 
Vicar to have the ſmall Tythes. 15 

But it is natural to Mankind to be always in Extreams, 
for when theſe Abbies were diſſolved, and all the old Monks 
Dead or provided with Livings, fo that their Penſions ceaſed 
thoſe who purchaſed their Lands of the Crown, had them 
charged wnh no other Incumbrance, but with that poor Sti- 
pend which the Abbot had given to thoſe who officiated at 
the Altar, and which as the learned Biſhop of * Sarum right- 
ly obſerves, is not a competent Maintenance for a Clergy- 
man now, for it would ſcarce ſupport a ſingle Man then, 
without the additional Helps of Fees for Obits, Exequies, 
Maſſes for poor Mens Souls (for the Abbots themſelves had 


the Profits from thoſe that died rich) and ſuch other Perqui- 


ſites, all which are now gon, and nothing in the room; ſo 
that the Clergy in many places have a very narrow Subſi- 
ſtence, which certainly makes them ſubject to want, and 
by conſequence to Contempt; and this he tells us was the. 
greateſt Miſchief which befel the Church at the Reformation, 
that there was not a better Proviſion then made for the Clergy, 

"Tis true this was not only a great but a very un- 
equal Change, for Men who lived in the greateſt Eaſe 
and Plenty, to ſubſiſt upon a Penſion of 8 J. per Ann. for 
none of the Monks had more, and all of them could not be 
provided with Livings : for Men who to diſtinguiſh them- 
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ſelves from the reſt of the Eccleſialticks, were called Regulars, 
becauſe they did or ſhould live under certain Rules of Go- 


vernment in their Houſes ;. 1 ſay for theſe Men to be blended. | 


amonglt the Laity, my ſpend the reſt of their Days in a poor 


and neglected manner, for theſe Men who had the Honour to 


ſte the Heads of their Hduſes itred, and exempt. from the Jus 
risdiction of the Biſhop, by particular Grants from Kings, 
as Abingdon by King Kenulph, Battle by William the Conque- 
ror, Cc. and not only ſo, but to exerciſe Epiſcopal Autho- 
rity within their own limits, and who were Lords of Parli- 
ament themſelves; and likewiſe to ſee the very fame Perſons 


ny Years afterwards leſs regarded than the Porters of their Ab- 
bies before the diſſolution, and what is Rill worſe, to entail 
Poverty upon moſt of the Vicars of this Kingdom. 


I grant there were no fixed number of thoſe Abbots who | 
were Lords of Parliament, but there were always ſome ; 


in 43 H. 3. there were 102 Abbots and Priors ſummoned to 
Parliament, in the Reign of Ed. 1. and Ed. 2. there were 50 
and ſometimes So and more, that, the number of Regulars 


might come nearer to the number of Seculars, not that they | 


eſteemed it any great Honour to be ſummoned by a i 
tho a King, for their obedience was due only to the Pope, 


and therefore we have Inſtances when they refuſed to attend 


the Parliamentjupon the King's Summons, 


And it hath been a Queſtion, that when they did ſit there, | 


whether 1t was as part of the Eccleſiaſtical State, or as hold- 
ing their Lands of the King per Baroniam. | 


In anſwer to which, 1 find that under all the Engliſh Sun un 


Kings, they held their Lands in Frank Almoigne, and then 
they ſate there in their Spiritual Capacity. 


But King William the Conquerour, to keep them a little cloſer | 


to his Service, altered that Tenure, and appointed that they 


ſhould hold of him per Baroniam: and my Lord (a) Coke tells | 


us, that ofthoſe Abbies which were of the King's Foundation, 
and which were held of him per Baroni am, the Abbots, by ver- 


tue of that Tenure, had a Right to beSummoned to Parlia-. | 


ment, and were Lords of Parliament. 


And this is confirmed by the Charter of Exemption (H) of | 


the Abbot of St. Auguſtine in Bristol: for the Writ ſets forth 


that the Abbot complained that he was ſummoned to Parli- ! 


ament, Licet ipſ: non tenet per Baroniam ſeu aliquo alio modo in 
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(a) 2• Inſt 3. . (6) Prynn, cn 4. Inſt. 335. 


= of all thoſe Privileges and Preferments, and to live ma- 


Capite, | 
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ö Capt, nor that his Houſe was of any Royal Foundation, Per 
| quod 


veniendo ad Parliamentum de jure Summoneri debeat. | 
So where the Abbot of Fairplace complained of the like 

Sammons, 2 when he held all his Lands, In pura & perpetua 
Eleemoſyna & non per Baroniam aut alias in Capite per quod ad 


| | Parliamentum Summoneri non debeat, - 


And (d) Mr. Selden is of Opinion, that where it, appeared 


that the Abbot nibil tenuit de Rege, that was a ſufficient Reaſon 
way te ſhould not be ſummoned. 
is 


1 


true ſeyeral Abbots, who did not bold per Baroniamr 


were ſummoned to Parliament upon extraordinary Occaſi- 


ons, in ſeveral Reigns after the Conqueror, but this was not 
de jure, it was only for their Advice and Aſſiſtance upon 
preſſing Circumſtances, but thoſe who held Baroniam, 


& were Lords of Parliament, and had a right to be Summoned, 


and ſit with the reſt of the Peers, : 

Of theſe ſome are of Opinion that there were 26, my 
* Lord Coke tells us they were 27, but * the Biſhop of Sarum 
mentions 28, at the time of the Diſſolution. 5 


Abingdon, St. Edmondsb Selby, | 
St. Aba, Eveſbam, "on Shrewsbary, 
St. Auſtin,Canterbury. Glaſtenbur), Tavistock, 
Battle, _ GlouceSter, Tewkibary, 
St. Bennet, Hide, . 
Berdeny Malmesbury, Waltham, 
Cirenceſter, St, Mary, Yorke, WeS$tminiter, 
Colche$ter, Peterborough, Wincomb. 
: Coventry, Ramſey, 8 
Croyland, Reading, 


To conclude this Title, it may not be improper to ſhew 
what Difference the Law made in ſome particular Matters 
relating to Abbots and other Secular and Religious Perſons 
before the Diſſolution, PE 

The property of the Goods of the Abby was in the Abbot 
during Life, but after his Death then it was in the Houſe, and 
this was the Reaſon that at Common Law if ſuch Goods were 
taken away in the Life-time of the Abbot, hisf Succeſfor could 


not have an Action of Treſpaſs, for by the taking the Pro- 
perty was Diveſted. | 38 
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This was remedied by the Statute of Marlbridge, by which 


it was provided that the Succeſſor might declare quare bona & 


catalla Domus & Eccleſie ſuæ tempore R Pradectſſorts ſui cepit, &c. | 
which the Succeſſor of a Biſhop, Dean, or other Secular Eccle- 


ſiaſtick cannot do, becauſe there is an Alteration in the Of 


Church, by the Death of thoſe Perſons; but there was none 
by the Death of an Abbot, for the Houſe continued (till the 
ſame, and therefore the Abbot might have an Aſſize for a 
Diſſeiſin, or an Action of Waſt, for any Waſt done in the 
Life of his Predeceſſor; which a ſucceeding Biſhop, or a 


Dean, cannot now have for the Reaſon abovementioned. 


But the Abbot was only capable of taking a Feoffment, 1 
it could not be made to him and his Convent, for they were 


dead Perſons in Lax. 


Abjuration. 


7 


and there, before the Coroner, within 40 Days, co elled 


the Fact, and took an Oath to be baniſned perpetually from | 
his Native Country, but not to a Country of Infidels; and 


this was called Abjur ation. 


It was founded upon the Privilege of Sanctuary; for the 
hurch- men, in thoſe Days, had not much Regard to the Pro- 
perties of Men; for if Goods were ſtolen, Et reus ad Eccleſians 
confugiſſet vit g habeat; that was the Doctrine at that Time, 
yet they were very careful of their own Goods: For if a 
Man had committed Sacrilege, he could not have any Privi- | 
lege of Sanctuary, and therefore cquld not abjure, but was | 


hanged. 


iz By the Statute, 1 Fac, 1. this Privilege of Sanctuary and | 
all its Dependencies were wholly aboliſhed ; ſo that Ab- 


juration, founded upon that Privilege, is quite gone. 


But Abjuration upon the Statute (e) 35 Eliz.' for not 

* Conviction, 
was lately in force, till that Penalty was likewiſe taken a- 
way by a late Act (F) of Parliament, upon taking the | 
new Oaths, and Subſcribing the Declaration therein men- 


coming to Church within three Months 


tiored, 


R ' 7 7 N f 1 ö 
Yet there are ſome other Abjurations ill in Force, and W 


fe) 35 Eliz. cap. i. (f) 1 Willy, cap. 1. : — ng | 
8 „ thoſe | 


ed 


HIS is where 2 Man committed Felony, and for the 
afety of his Life fled to ſome Church or Church- yard, 


L ſome 
Offices are diftinguiſhed from the Civil, and as ſuch cannot 
properly be called 
cars are not within that Act, and by Conſequence not 


was diſuſed about the Beginning of the 12th Century, and 


J!. HE: 
thoſe which relate to Clergymen, as by the Statute (g) 25 
Car. 2. all Perſons who are admitted into any Office, Civil or 
Military, muſt take the Teſt, which is an Abjuration of 
octrines of the Church of Rome, but Eccleſiaſtical 


Military; and therefore Parſons and Vi- 


bound to take that Oath. 25 5 
But the Caſe is not the ſame with Biſhops and dignified 

Church-men, for they are within the Act, becauſe they 

have a Civil Juriſdiction and Authority, annexed to their 


* 


Oqces, by keeping Temporal Courts, by Licenſing Phyſici- 


* 


ams, and Probates of Wills. 


There ĩs likewiſe another Oath of Abjuration, (6) which 


N, e are expreſly enjoined to take, and that is to ab- 


jure the Prince of Wales within three Months after they are 
inducted to any Benefice ; and this may be done either in 
the Courts at Meſminſter, or at the Quarter-Seſſions, where 
they reſide. TY Wl 9 ne 


Abſolut ion. b 


'T IS very certain that our Saviourleft Power in his Church 
to abſolve Men from their Sins; but this was not an 
abſolute and inconditional Power, veſted in any of his Mi- 


3 miſters, but it was founded upon Repentance, and upon the 
{ Penitent's Belief in him alone. | 


Theſe are the Conditions of Abſolution, which is not a 
Pardon as proceeding from the Lips of the Prieſt ; for what 
is done by him is only Declaratory of a Pardon from God, 
to him who truly repents and believes ; for where God doth 
not abſolve, the Prieſt cannot, ü 

Therefore tis a ſenſleſs Inſinuation which Men make againſt 
the Clergy, as if they were ſo vain, as to think they had Power 
in themſelves to abſolve Men from their Sins, when they 
have no manner of Power in ſuch Caſe, but what proceeds 

from Faith and Repentance. 881 

Ii true, the Words, by which this is done, are Words of 
Authority, (viz.) 1 abſolve thee, Cc. The old Way of Ab- 
ſolution was by Prayer and Impoſition of Hands; but that 


— 
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10 1 Ablolution. | 
the new-Mcthod introduced under thoſe authorative Words; 
and becauſe the natural Import of ſuch a poſitive Sentence 
might lead Men into an Opinion, that the Clergy aſſumed 
a Power of pardoning Sins, therefore it was always tempered 8 
with ſome ſofter Expreſſion, (viz.) I abſolve thee, in fo far as 
dis granted to me, or as far as the Accuſation comes from 
the Penitent, Cc. . 5 as [ 
In former Days the Pope alone aſſum'd this Power of 
Abſolving, Cc. which Wickliffe oppoſed here, by alledging 
that it was in every Prieſt ; and one of the Articles which 
the Pope fent to our King R. II. complaining againſt that 
good Man. was, that he had aſſerted Hoc debet credi Catholice, 
(i) Quiltbet Dacerdos rite ordinatus habet poteſt atem 17 $ 
ientem quemlibet Contritum 4 paccato quolibet abſolvendt; 
where the Word Contritum ſeems to be the Foundation 
| — | 0 for without Repentance there can be no 
ardon, 8 © 
"Tis true, Abſolution is uſually given to dying Perſons, 
who have but a little time to repent; and in ſuch Caſe 
there may be ſome Difficulty how the Miniſter ſhall be | 
fatisficd, that the Faith and Repentance of an expiring Sin- 
ner is {tacere, and how he ſhall know that tis accepted, 
m order to the Remiſſion of his Sins; for if the Miniſter 1s ! 
not ſatisfied in theſe Particulars, he hath no Authority to e 
apply the Promiſes of Grace and Salvation to the dying Sin 
Perſon. . Ap 
All that can be ſaid in this Cafe, is, That after the Mini- an 
fier hath ſolemnly addreſſed himſelf to God, in Prayers, are 
and particularly upon this Occaſion; he ought afterwards . 
feriouſly to apply himſelf to the Penitent, and to examine Re 
bim concerning his preſent State and Condition; and if he | 
find that his Conſcience is touched with a Senſe of his Sins, I Fa 
then he ought to encourage him in the Progreſs to a ſincere + - 
Repentance; and when all that is done, he muſt leave the ¶ the 
Succeſs, where infinite Mercy is to be found. 7 | 
Therefore thoſe Miniſters, who in April, 1696. abſolved me 
Str John Friend, and Sir William Parkyns, at the Place of Ex- ¶ OU 
ccution, were juſtly cenſured, by the Governours of the fee 
Church, to be both inſolent and irregular in that Act, tu 
decauſe the dying Perſons were not moved by them to make MF 
any Confeſſion of their Sins, or at leaſt of that Sin of High- N. 


— — 
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reaſon, for which were to ſuffer; for they were ſo 
xr from believing it to be a Sin, that they expreſſed a Satis- 
Wfaction to die for it, therefore they could not repent, or de- 
re Abſolution in ſuch Caſe; fo that Abſolving then was 
not only a Juſtification of that Crime, for which they were 
condemned; but a bold Affront, both to the Laws cf the 
Church and State. 5 


Abſtinence. 


FT thiok nothing hath been more abuſed than this Vertue of 
EF= Abſtinence, which is recommended to us by the Church, 
; and which we ought to obſerve, ſo far as it tends to depreſs 

any inordinate Appetite, and make it more ſubſervient to 
the Purpoſes of Religion. 

8 Tis this, and only this, which may be truly called a re- 
ligious Abſtinence, for it humbles our vicious Natures, and 
by that means raiſes our Minds to a due Senſe of Prayer 
and Devotion. | 

But there is another Sort of Abſtinence, which is called 
Kitual, and which conſiſts only in abſtaining from particu- 
is lar Meats, at certain Times and Seaſons ; and this is pre- 
BY ſcribed as a Task, which we muſt undergo, to expiate our 

Sins, when at the ſame time we are allowed to indulge our 
Appetites with all manner of delicious Wines, and with 
ini- any other nouriſhing Meats, but thoſe which for that time 
ers, are prohibited. . | OF 
rds . 8d that this Ritual Abſtinence is a mere Mockery put upon 
une Religion; it cannot be any manner of Pennance, and yet 
f he tis believed to be ſo, and to be compleated too, when the 
ins, I Faſting (as they call it) is over. | > | 
cere But certainly Men muſt have a very ſlender Opinion ef 
the their Sins, when they can believe they are ſo eaſily expiated ; 

not by any ſevere and afflicting Abſtinence, which may 
red mortifie our Natures, and make us more intent upon religi- 

Ex- ous Duties, but by drinking the moſt pleaſant Wines, and 

the feeding upon all other Delicacies, which either Art or Na- 
act, ture can provide for us. 

ake Ibis merry and pleaſant fort of Abſtinence, being ſo 
igh- widely different from that which was inſtituted by the 

Church, in the primitive Times, and fo agreeable to our na- 
tural Inclinations, muſt neceſſarily expoſe the other to corn 
rea. and Contempt; and thoſe who deſpiſe the Inſtitutions o ; 
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the Church, have always very mean Notions of 37 ch, : 
and are bold and ignorant enough to deſpiſe even God him- 
It was the Spiritual Monarch of the Wefern World, Wo 
introduced this Ritual Abſtinence amongſt the People, who at 
firſt attempted only to govern the Ecclefiaficks by his Law 
called the Decretals, which were publiſh'd here in the Reign 
of King Stephen; but afterwards he brought the Laity under 
certain Laws. and Rules, and particularly under thoſe of 
Abſtinence, which were then called Roegations ; but ſo | 
grofly abuſed from the true Deſign and Nature of Faſting, 'F 
that a certain Biſhop of France, in Imitation of the Pope, 4 
inſtituted certain Days of Abſtinence , as Sir Henry Spelman 
tells us, which were to be a Sovereign Remedy to cure the 
' French Pox; and it was to be performed, by walking about 
27 Mites, in middle Lent, to the Church of St. Julian the 

Kartyr, and ſinging there, but how long he doth not men- 
Pan. 


Admiſſion. DR PIP 


HITS is when the (4) Biſhop, upon Examination of the 
Clerk, admitteth him to be able to perform the Office of 
a Prieſt, and tis done in theſe Words: Admitto te ha- 
bilem, Cc. and tis the Opinion of very learned Men, that 
this Right of Admiſſion was veſted in Biſhops ever ſince 


tianity was received in this Nation. 


Under this Title, I think it proper to mention, | 

. Qualifications of the Clerk who is to be admit- 
ted. 8 . 
(2.) What the Canons require of a Biſhop relating to the 
Admitſion. | | 
(3.) And lalily, what are good Cauſes, why the Biſhop | 
ſhould refuſe to admit, and what not. ; 


And firſt, as to. the Qualifications of the (1) Clerk, he muſt j 
be 23 Tears old, and a Deacon, before he can be admitted 
to any Benefice with cure, 5 | 
Such Deacon muſt publickly read the 39 Articles in the | 
Pariſh Church to which he is admitted, and declare his A- 
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Admiſſion. 13 
Nent thereunto, and muſt ſubſcribe the ſame in the Preſenee 
Wolf the Cy * : 
A Prieſt be 24 Years old before he can be admitted 
Mo preach, or to adminiſter the Sacraments ; and he muſt 
ring a Teſtimonial of Four Perſons, known to the Biſhop, - 
of his Life and Doctrine, and muſt be able to give an Ac- 
count of his Faith in Latin. 5 ; 
Beſides, no Perſon is to be admitted into a Benefice with 
Cure, Cc. of 30 l. per. Ann. And in the Queen's Books, unleſs 
be is a Batcheſour in Divinity, or a Preacher lawfully al- 
Mowed by ſome Biſhop, or one of the Uniyerſities, and all 
Admiſſions to the contrary are void. | 
© There are ſome Canons which relate to this Matter, which 
vere confirmed by Letters Patents of King James I. which 
are as follows. . | 
= The 334 Canon takes Notice that it was long be- 
¶ fore that time provided by the Decrees of the Church, and 
the ancient Fathers, that none ſhould be admitted to the Or- 
der of a Deacon, or Prieſt, who had not ſome certain Place 
© Wwhere he might officiate, and in Conformity to thoſe De- 
WF crces that Canon requires, . 
That no Perſon ſhall be admitted into Orders, except he 
produces a Preſentation to the Biſhop of ſome Eccleſiaſti- 
cal Living, then void in his Dioceſs, or bring a Certificate 
that he is provided of ſome Church, or of ſome Miniſter's 
hat Place vacant, either in a Cathedral, or Collegiate Church 
nce or that he is Fellow, or Chaplain in ſome Colledge, either in 
Orford or Cambridge; or Maſter of Arts of Five Years 
ſtanding in the Univerſity, and living there at his own 
Charge; or unleſs the Biſhop himſelf ſhortly intends to ad- 
lit mit him to ſome Benefice, or Curacy. 
Under theſe Qualifications, and theſe Terms, a Perſon 
the may be admitted to a Living; and there is a Penalty in- 
flicted upon the Biſhop, for admitting any one contrary to 
10p this Canon; and that is, to maintain the Perſon ſo admit- 
ted, until he prefer him; which if he refuſe, he may be ſuſpen- 
ded by the Arch-biſhop, being aſſiſted with another Biſhop, 
wt from giving Orders for a whole Year. 1 
ted WF By the 34th Canon, the Biſhop is prohibited to admit 
any Perſon into Orders, if he doth not dwell in his own 
Dioceſs: Tis true, he may admit one who lives in another 
Dioceſs; but then ſuch Pearſon muſt be of one of our Univer- 
ſities, or he muſt bring Letters dimiſſory from the Biſhop, in 
whoſe Dioceſs he lives, or a Teſtimonial of his good Life and 
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14 Admiſſion, ; 
Converſation, under the Seal of ſome College of one of 
the Univerſities, or of Four Miniſters, together with the 
Subſcription and Teſtimony of other credible Perſons, who 
have known the Perſon tor 3 Years. „% IT 
By the 35th Canon the Biſhop is to examine the Clerk be- 
fore Admiſſion ; but if he is admitted without any Examina- 
tion, either by the Biſhop, or by 3 Miniſters — 67 pr by 
him, in ſuch Caſe the Biſhop may be ſuſpended by the | 
3 as aforeſaid, from conferring Orders for 2 
Years. rs 

Admiſſion 1s therefore no more than an Allowance, or | 
Approbation of the Biſhop, that the Clerk preſented to him, 
is capable of performing his Office; and becauſe the Law 
hath made him a Judge of the Capacity and Fitneſs of the 
Perſon, therefore an Action on the Caſe will not ly againſt 
him, if he refuſe to admit him thus qualified, according to 
the Canons, but the Remedy was by the Writ, Quare non ad- 
miſit, or ad admittendum Clericum, which may be m— 1n 
that County (m) where the Refuſal was, and not where 
-— is, becauſe the Refuſal is the Ground of the 

on. 

But the Clerk could not be admitted, if he obtained Judg- 
ment, becauſe Damages were only to be recovered 1n theſe 
Actions. | f 

Now the firſt of theſe Writs was never brought, but when 
the Advowſon was recovered, upon a Writ of Right of Ad- 
vowſon, and then the Biſhop had refuſed to admit, and the 
other was always brought after the Plantiff had recovered the 
next Preſentation, upon an Aſſize of Darreign Preſentment, 
which Proceedings are now antiquated, and a quicker Re- 
medy by Quare impedit is now in uſe. 

Now as the Law hath given the Biſhop Power to admit 
under thele Qualifications, ſo it hath prohibited him to ad- 
mit (u) Aliens and Frenchmen ; the Reaſon may be, as my 
Lord Coke oblcrves, upon the Statute De aſportatis Religioſo- 
rum, becauſe Aliens and Frenchmen had got the greateſt Part 
of the Poſſeſſions of the Kingdom, and this might be a Re- 
ſtraint upon them from getting more. 2 

But ſome are of Opinion, that theſe Statutes mentioned 
in the Margin, being made in Time of War between theſe 
Nations, are not in Force, at this time, for we ſee Aliens 
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are admitted to Benefices. And tho my Co) Lord Gte, 


upon Conſiderationof thoſe Statutes, was of Opinion, that 


they ought not to be admitted; yet in Calvins Caſe he tells 


us, that not only an Antenatus born in Scotland, before the 


Union; but an Alien, born in Spain, is capable of a Bene- 


fice in England, and may maintain an Action for any thing 
concerning the Poſſeſſions of the Church, as Priors (p) Aliens 
might have done, becauſe the Action is not brought in his 
own Right, but in his Politick Capacity, and inthe Right of 
the Church. x : 

Now if he is capable of a Benefice, I ſee no reaſon why 
the Biſhop ſhould refuſe to admit an Alien. 

'Tis true, no Action on the Caſe lies againſt the Biſhop, 
for refuſing to admit, for the Reaſon abovementioned ; bur 
if he admits, and the Arch-deacon refuſes to induct, an 
Action on the Caſe lies againſt him, becauſe Induction is a 
temporal Act. ; | 

This was made a Queſtion by Fitzherbert, (q) becauſe 


the Arch-deacon might have ſomething to alledge for his Re- f 
ſuſal, which might be cognizable only in the Spiritual Court, 
but tis not doubted now, but that ſuch an Action will lie; 


and I ſee no reaſon why it ſhould not, as well as an Action 
againſt a Sheriff, for refuſing to give Poſſeſſion upon an Habere 
Facias Poſſeſſionem, for in this Reſpect an Arch-deacon may 
be called an Eccleſiaſtical Sheriff, - n 

I ſhall now ſhew what hath been allowed by our Law 
to be good Cauſes, for a Biſhop to refuſe Admiſſion to a 
Clerk preſented by the Patron. : 

And firſt tis generally held, (7) that whatever are good 
Cauſes of Deprivation, are likewiſe ſufficient Cauſes to de- 


ny Admiſſion, as Incontinence, IIliterature, Perjury, He- 
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retick, Baſtard, Outlawed, Drunkenneſs, a Layman, Go. 


all which you may ſee more at large in Title Deprivation, 
In 39 Ed. 3. 1, & 2. the Biſhop refuſed to admit, and in 
a Quare impedit brought againſt him, he pleaded that the 
Clerk was Perſona inhabilis to have a Benefice. 
In the very next Year another Biſhop (s) pleaded to the 
like Action, that the Preſentee was not ſufficiently lettered, 
and ea ratione inhabilis, and both theſe Pleas were allowed to 
be good, tho the Matter was very general. 


(9) 4 Inſt. 338. a (p) 1. Inſt, 129, 5 (9) N, B. 47. 00 2. to, 671. 
(5) 40. Ed. 3. 25, 1 
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16 | Admiſſion; i 
So () Perſona in literatura minus ſufficiens ſen babilis 4d has | 


bend _— beneficium Sanctæ Eccleſiæ; 
ri 


So is Criminoſus generally & non de ſana Doctrina. 
2 Perjurins, Paſ. 6 Elix. Rot. 714. Paſchal verſ. Ep um 
.ondon, 1 ; | | [ 
So is Simoniacys, (u) tho in Relation to any former Bene- 
1 and not to that which he deſires now to be admit- 
So in a very late Caſe (x) the Biſhop of Exceſter refuſed 
to admit a Parſon to a better Living, becauſe he was in 
Literatura inſufficien. & ea ratione inhabilis, & minime idoneus ad 
habend. Eccleſiam cum cura animarum. © 5 
*Tis true, the Courts in Meſtminſter-Hall, held this to be 


' Incertain, and to be a very looſe way of pleading, and there- 
fore gave Jugment for the Plaintiff, in the Quare impedit, 


which was affirmed upon a Writ of Errour in the Queen's 
Bench, but the Judgment was reverſed in the Houle of Peers. 

So that all theſe Cauſes abovementioned, are now good 
Cauſes of refuſal to admit a Clerk to a Benefice, and they 


are ſuch which relate to his Perſon ; but if there is no Inca- 


pacity in the Preſentee, the Biſhop may refuſe to admit him, 
for ſome Cauſes relating to the Patron, as if he is excommu- 
nicated, &c, Eh | V 
So if there are Three Jointenants of an Advowſon, ()) or of 
the next Avoidance, and Two of them preſent a Clerk to the 
Biſhop, he may refuſe to admit him till they all joyn in the 
Preſentation, unleſs theſe two preſent the third Jointenant, 
and then the Biſhop muſt admit him, becauſe he may re- 


linquiſh his Title, and he cannot joyn with the other two, 
in order to preſent himſelf. | 


But theſe Cauſes following are not ſufficient for the Biſhop 


. torefuſe the Clerk, as to alledge that he is a Frequenter (⁊) 


of Taverns, or a Player at unlawful Games, becauſe theſe 
Acts do not make the Man Giminoſum, they are only 
Mala prohibita to ſome Perſons, and at certain Tunes, but 
are not Mala in ſe. | | 

The Biſhop refuſed to admit a Clerk, (a) becaule he was 
Schiſmaticus in veteratus; this was held to be incertain, and 


that he ought to ſet forth the ſpecial Cauſe; for if Schiſm is 
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2 Breach of that Communion, wherein a Man might have 
continued without Sin, then tis grounded upon ſome parti- 

cular Opinion or Notion to the contraty, which might have 
deen et forth, that the Party might travetſe it. 
. Tis no Cauſe * to refuſe a Man becuaſe he hath another 
- IE Benefice, for that is at his own Peril; but in ſuch Caſes the 
a Second is uſually better than the Furſt, which the Parſon ac: 

I cepts, and ſo the Firſt is void. RS. 


3 Adultery. 
THIS is Alicirus concubitns conjugati & conjugate. 


Ii an Offence both againſt the Laws of God and Man; 
but tis generally eſteemed to be a Spiritual Offence, not from 


3 its Nature, for tis no more a Spiritual Crime than Murder, for 
3. both are Offences againſt the ſecoud Table; but from the Qua- 
d WW ity of the Perſons who are — of it, and thoſe are 
y Biſhops who obtain d this Juriſdiction after this manner. 
1= When Emperours became Chriſtians, thoſe Biſhops who 
n, were inſtrumental to their Converſion, from Paganiſm, were 
* in ſo great Reyerence, that they granted them a Power of 
ö Judicature in certain Caſes, whereof Marriage was one; 
of bdecauſe that was always ſolemnized in the Face of the Church, 
he where the Biſhop or his Miniſters did preſide, — 
he And becauſe matrimonial Cauſes were ſubject to their 
i, Juriſdiction, it ſeemed reaſonable that the Violation of Mar- 


d= riage ſhould be ſo too. ; | f 
ut the Biſhops, (a) for a long time, did not govern them - 
ſelyes in this Matter, according to the Canons of the Church, 
bus purſuant to the Rules of the Imperial Law ; and this ap- 
pears by the Puniſhment of this Offence, which hath been 
hanged according to the different Laws and Cuſtoms of 
Nations, which I ſhall but juſt mention. "Ws 
By the Levitical- Law, both the Man and Woman were 
puniſh'd with Death; and fo it was by the Civil Law; but 
afterwards the Puniſhment of the Woman was mitigated 


o Whipping, and atterwards to be ſhut up in a Mona- 


ery. | | 

Our Saxon Anceſtors compell'd the Adultereſs to firangle 
er lh and he who debauch'd her was to be hanged over 
der Grave, 
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18 a Adultery; q 
By an Ordinance of King Canutus, the Man was to make | 
the injur d Party ſuch Satisfaction as the Biſhop ſhould en- 
join, and then he was to be.baniſh'd : But if it was a Wo- 
man who had offended, her Noſe and Ears were to be cut 
off; but I never read that any Woman was thus puniſn d. 

By the Laws of William the Conquerour, () the Adul- 
. tereſs was to be put to Death. And Bratton, an old Writer 
of-the Law, tells us, That ſince the Woman was to undergo | 
the Puniſhment abovementioned, it was but reaſonable I 
Man ſhould be puniſh d, not with, Death, but In eo Membro quo | 
deliquit : And accordingly John Britton, (c) in the Reign of | 
H. 3. puniſh'd one Fr: Miller of Norfolk for debauch- | 
ing his niarried Daughter ; but the King was angry, and 
baniſh'd Britton, and iſſued forth a Proclamation, that no 
you hood preſume to do the like, unleſs it was in the Caſe 
| 18 ie, : 

The aforeſaid William the Conquerour, not only altered the 
Puniſhment for this Offence, but took away this Juriſdicti- 
on from the Biſhop's Courts; eſpecially in Caſes where 
either his Servants, or thoſe who held of him in Capite were con- 
. ecrned ; for he prohibited the Biſhops without his Leave, to | 
excommunicate, to implead, Vel ullo alio Ecclefraftici rigoris | 
pena conſtringere Barones vel Miniſtros ſuos Adulterio denotates, | 
and the Offenders were afterwards tried in the Leet, (d) 
which 1s a Temporal Court, and upon Conviction were | 
fined ; which was always paid into the Exchegwer, except 
the Offence was committed in Kent, where the Archbiſhop WW be 
reſided, and then he had a Share of the Fines; that is, if WW he 
the Man was the Offender, then the King had his Fine; but 


7 Ad i a a. 


if a Woman, then it was paid tothe Archbiſhop. he 
But in many Places, (e) Lords of Mannors had a Pri- tha 
vilege to puniſh their own Servants offending in this Na- < 


ture, within particular Limits, and the Fines were paid to | 
them; and this may be the Reaſon, why both the Temporal and 
Spiritual Courts took Cognizance of this Offence by Turns. | 

I do not find that there was any Strugling between theſe 
Courts fo long as the Puniſhment was Capital; but when | 
once it came to be Pecuniary, and expiated by a Fine, then 
as the Power of the Pope prevailed here, ſo the Spiritual 
Eourts claimed this Juriſdiction, and had it; but when 
there was a Prince upon the Throne, that had Courage 


_ (6) Seld, on Eadm. 185. lex. 37. (e) Seld. Janus 3 2 Spelm, — 
in verb (e) Spelm. gots in verbo Lairmite, 2 , l 2x _ 
enough 
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aſſum d this Judicature : But in this Conteſt the Clergy ob- 
tained, that neither they or their Cauſes ſhould be brought 
before any Secular Judicature, and being ſure to find Fa- 


vour in their own Courts, a ſmall Fine did not diſcourage 
tem from committing this Offence. f 


And thus it Rood till the Reign of H. 7. cap. 4. when the 
Papal Authority began to be a little diminiſhed ; for this, 
there was a Law made, that the Ordinary ſhall puniſh 
Prieſts and Clerks, and religious Men, for Incontinency, by 
Impriſonment, according to the Quantity and Quality of 

their Treſpaſs, for ſois the Phraſe in that Law ; and this we 


are told, by the Preamble of that Act, was for their more 
ſure Reformation. | 


So that tho the Puniſhment was ſometimes directed by the 
Temporal Laws, (f) yet the Spiritual Courts took Cognizance 
of the Tryals in theſe Caſes, to which it belongeth at this very 
Day; and there is a Canon (g) enjoining the Church-War- 
dens to preſent to the Biſhop, thoſe who offend their Bre- 
thren by Adultery. $6 

I will not affirm, but tis very probable, that ſince the 
Spiritual Courts bave a Juriſdiction in Caſes of Adultery, 
therefore the Common Law did not puniſh'an Adultereſs 
with the Loſs of ber Dower ; but this is now . remedied by 
the Statute W. 2. (þ) viz. that if the Woman wilfully 
leaves her Husband, and lives with the Adulterer, - ſhe ſhall _ 
be barred of her Dower, unleſs the Husband freely forgives 
her, and ſhe cohabits with him again, 

My Lord Coke Q. mentions a very ſtrange Caſe, which - 
he tells us was the firſt Judgment given upon this Branch of 
that Statute, and it was thus : | | | 

Sir William Paynell married the Widow of John Camnit, 
and in her Right brought a Writ of Dower, to which (he 
was entituled by the Death of her fotmer Husband, 

The Defendant pleaded an Elopemetit, and that ſhe lived: 
as an Adultereſs with the Demandant. | 

He replied, that her Husband granted her to him, by Deed 
executed in his Life-time, Virtute cailus non bixit ut adulteFa 
with the Demandant, Sir Williams Paynell ; but as his Wife, 
and upon Demurrer to this Replication, Judgment. was 
given againſt him. | PE | | 
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| enough to ſtand againſt him, then the Temporal Courts re- 


0 advowſon. 1 
As it was the firſt Judgment given upon this Statute 3 


ſo tis the firſt and only Inſtance of a Wife which was 4 


ranted by Deed : Tis true, it was adjudged to be againſt 
aw 
Grants of the ſame Nature. 


Lyndwood tells us, That a Perſon convicted of Adultery, * 


15 ipſo facto, deprived; but he is of Opinion, that there 


ought to be a Declaratory Sentence in. the Eccleſiaſtical ? 
Court; (Y) but if the Perſon, thus deprived, ſhould be 
pardoned, then he is reſtored without Suit, becauſe thofe | 


Courts cannot determine the Validity of a Pardon. 


-- Adultery is likewife a ſufficient Cauſe of Divorce but 
then it muſt be proved by Witneſſes, and not by Confedion | 


of the Guilty Party; which ſee in Title Divorce, 


. Advomſon. 


WW HETHER this Kingdom was divided in Counties by | 


King Alfred, or before, tis not material here to en- 
quire; tho* Mr. Selden (1) was of Opinion, that it was long be- 
fore : Butbeit as it will, as ſoon as the Land was thus di- 
vided, the Kings of England began to build Churches ; and 


in a little time other great Perſons, in Imitation of 1 
and 


did the like, upon a Parcel of their own Demeſnes, 


endowed thoſe Churches with Lands belonging to their | 


Mannors. 1 ; 
When a Church was thus built and conſecrated, it was 


no longer any Man's Property ; but yet there was a Power 


reſerved in the Founder, to beſtow it upon a fit Perfon, which 
was afterwards called the Rizht of Advowſon; (m) and 
this was no more than in his own. Name, to preſent ſuch 
Perſon tothe Biſhop upon a Vacancy ; and the Founders 


in a religious Zcal which was fervent 1n thoſe Days, al- | 


ways appointed Advocates to defend the Rights of heir 


Churches in any Courts; and this afterwards became an 


Honorary Title. Wy 
So that by degrees, thoſe who gave the Ground on which 


Churches were built, and the Founders, and thoſe ho en- 
dowed them when built, (n) were called Advocates; or Pa- 
trons; and the Right which they had to prefent, was 


called the Right of Adyowſon; not as ſome Men would | 


(4) Hob. 218. Cro. Eliz. 41. 789, () Sed Tit, Hon. 509, () 1. Inſt, 174 b. 
| have 


(% 1. Inſt 119. b. 


otherwiſe we ſhould have met with many more q 


Advowſon. 5 3 


3 Whare it, becauſe the Patron 4dvocat alium to ſupply the Va- 
5 WM cancy, but becauſe he was bound to protect and defend the 
it Church from Oppreſſion and Violence. we” . 


_ Fa . : Appendant 
An Advowſon, as it ſtandeth in our Law, s or 


| | In Groſs. 
Under which Diviſion I ſhall ſhew, W 
I. To what an Advowſon is properly Appendant, and to 
what not. | | 


ſc II. I ſhall move it to be a Temporal Inheritance. 
III. By what Words at paſſes in the Caſe of the Queen, 

at and of a common perſan. 

n IV. What Acts make an Advowſon in Groſs, and what 


A not. *. 8 0 , | | 
V. I ſhall mention ſomething concerning the Forms of 
Pleading in theſe Caſes, | 


1. As to the Firſt of theſe, all Advowſons to which com⸗ 
mon Perſons had an my were originally appendaut to 
Mannors : becauſe t hurch it {elf was built on thoſe 


li- Lands which were Parcel of the Mannor, and the Right of 
ad WM Fatronage, or the jus bonoroſicum, as the Civilians call it, came 
m from the Endowment out of ſuch Lands. LE 
nd WM No tho tis commonly ſaid that an Adyowſon is appen- 
eir MW dant to a Mannor, yet in Truth tis appendant only to the 


Demeſnes, (o) becauſe thoſe are of perpetual Subſiſtance, 
whereas Rents and Services are likewiſe Parcel of a Man- 
nor; but an Advowſon cannot be appendant to them, be- 


ich Wcauſc they may be extinguiſhed. | 

nd Such Appendances are always by Preſcription, tho' th: 
ich {MWAdvowſon it ſelf is not always Appendant; for it may be 
lers o at one Turn, and in Gros (p) at another, as if the Mannor 
al- is in Coparcenary; the Advowſon to which 'tis appendant 
jeir ¶ muſt be ſo too, and by Conſequence tis in Groſs ; but yet 


= each of their Turns, 'tis appendant to that which they 
Ave. | ; | 5 
As to the Advowſon of a Vicaridge, (q) tis appendant to 
the Rectory of common Right, and yet it may be likewile 
appendant to a Prebend, or to a Mannor; (7) as in Caſe 
the Rectory it {elf before jt was appropriated, was appen- 


dant to the Mannour ; and if Iſſue ſhould be joined, whe- 


(0 1 Inſt 122 65) 8 Rep. Wiatt Wild's Caſe. A ) Mogr _ 
5 (ob. 303. Winch, Entr. 819. . i i 
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ther tis ſo appendant or not, if it can be proved, that all 
thoſe, Cc. who had the Mannor, had nominated the 
| Perſon, and that the Abbot preſented the Nominee to the 
Biſhop; this is 2 Evidence, that it is appendant to the 
Mannor, becauſe the very Nomination is the Subſtance of 
the Advowſon it ſelf. 5 
II. This being a real Right veſted in the Patron by the 
Common Law, is by that means, and by reaſon of the Ap- 
pendancy, become a Temporal Inheritance, becauſe the Man- 
nor to which tis appendant is Temporal. T7 
Tis properly hereditns in corporatu, but it doth not paſs by 
Livery, becauſe it doth not ly in manual Occupation; yet 
upon a Grand Cape in a Writ of Right of Adyowſon, the 
Sheriff (/) may return Quod cepit advocationem in manns ſuas ; 
for there may be a legal, cho not an actual Poſſeſſion of an 
Advowſon; it may be Aſſets in the Hands of an Executor; 
a Widdow may be endowed of it, and a Husband may be 
Tenant by the Curteſie; a Fine may be levied, or a Com- 
mon Recovery ſuffered of it; it may be forfeited upon an 
Attainder of Felony, and it may be loſt by Uſurpation and 
Plenarty of ſix Months, by Recuſancy, Outlary or Lapſe; 
all which ſhew that tis a Temporal Inheritance. Beſides, 
it may be granted by Deed, or deviſed by Will; and there- 
fore where an Incumbent purchaſed the Advowſon in Fee, 
and deviſed that his Executor ſhould have the next Preſenta- 
tion, and then deviſed the Inheritance to another; this was 
a good Deviſe of the next Avoidance, tho it was of a thing 
in Action, and not properly deviſable, 2 Go. 377. 
III. In the next Place, I ſhall ſhew by what Words an 
Advowſon paſſetb. At Common Law, if the King had 
granted a Mannor, cum Pertinentiit, the Advowſon had 
certainly paſſed by thoſe Words; but by the Statute, De 
Prerogat, Regis, (t) tis enacted, that it ſhall not paſs 
without ſpecial Words; and yet in ſome Caſes the Law is 
otherwiſe, as where the Advowſon of a Vicaridge is ap- 
pendant to a Rectory ; and the Queen, upon an Attain- 
der of Felony, grants the Glebe and Tyths of the Rectory 
by ſpecial Words, and then generally grants Omnia Tene- 
menta () Parcel, and belonging thereunto, Adeo plene, Cc. 
prout, the ſaid Felon had it. In this Cafe the Advowſon of 
the Vicaridge paſſes to the Grantee, by theſe Words, Adeo 
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Nen c. becauſe the Queen ſhould not be deceived in her 


ut. n 
But if ſhe had granted the Rectory, Cum pertinentiis ac etiam 
ulcarians Eccleſie, the Advowſon of the Vicaridge would 
not paſs, neither in her Caſe, nor in the Caſe of a Com- 
mon Perſon ; but if ſhe had granted Ecclefiam ſuam (x) it 
might have been otherwiſe, becauſe by ſuch Grant (it was my 
Lord Cotes Opinion) that the Advowſon paſſes. 

The Queen had the Advowſon of the Vicaridge of B. and 
ſhe granted the — to C. (9) The Advowſon doth 
not paſs, for that is not the Advowion, and every thing mult 
Paſs by proper Names. EN 

So where an . Advowſon (z) was appendant to a Man- 
nor, and two Parts of the ſaid Mannor were ſeized by 
the King for Recuſancy, and then by Letters Patents, he de- 
miſed thoſe two Parts with the Appurtenances, and all 
Profits, Commodities and Advantages to the ſame belonging. 
The Advowſon did not paſs by theſe general Words, as my 
Lord Hobert tells us; (a) and yet in another Place tis ſaid, 
ons — the Word Hereditament is in the Grant, the Advowſon 
W 8. 8 
But my Lord Dyer (5) was of a contrary Opinion, that 
it did not paſs by that Word; and the Reaſon may be, be- 
cauſe an Hereditament _— ſignifies an Inheritance ; out 
of which, a Rent may be reſerved which cannot be out of 
an Adyowſon, for it doth not conſiſt in Manual Occupati- 
on, as aforeſaid ; and therefore, if a Biſhop hath an Ad- 
vowſon 8 to a Mannor which he enjoys in the 
Right of his Biſhoprick, and he demiſes it for 21 Years, 
this is good during the time he continues Biſhop there; but 


it will not bind his Succeſſor, becauſe tis not an Heredita- 


ment, out of which a Rent may be reſerved; and fo tis 
void againſt the Succeſſor, by the (c) Statute. * 

IV. As to Advowſons in Groſs, I ſhall give ſome In- 
ſtances what Ads makes them ſo, and what not. | 

And Firff, if tis granted by it ſelf, then tis ſeparated 
from the Mannor, and becomes in Groſs. EDO 2 

If one (d) Acre of a Mannor is granted away, to which 
an Advowſon was appendant ; and in the ſame Deed the 
Advowſon is likewiſe granted, tis no longer appendant, but 


(* Leon 191. 1. Rol. Rep · 237. () Oro. Eliz. 163. (z) Hob. 126. 


_ (a) Hob. 303, (6) Dyer 323» (e) x Eliz, cap, Cro. Eliz- 69. 
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24 | Adbowlon. * 1 
in Groſs; becauſe tis not beneficial for the Grantee that it | 
ſhould be ſo, 0 X 5 | Dus 0 4 
An Uſurpation and Plenarty for ſix Months, (e) ſevers-an 
Advowlſon from the Mannour, and makes it in Groſs in the 
Caſe of a Common Perſon, but tis not ſo in the Cafe of 
the Queen; for tho ſhe may be diſpoſſeſſed of her Preſenta- | 
tion, by this means, yet ſhe may grant the Advowſon, not- WW cle! 
withſtanding ſuch Uſurpation. K {x04 V1 A il 
But a wrongful Collation will not make any Diſappen- her 
dancy, or binding Plenart N the true Patron. ö | 
And as tis in Gros, 6 o tis entire and cannot be di- oth 
vidcd into Parts, ſo as to be held in Severalty, as if a Fine Ec 
ſhould. be levied of a Mannor to which an Advowſon is 
appendant, and a Third Part both of the Mannor and 
Advowſon, is rendered back to A. for Life; another Third W 
Part to B. for Life; and another to C. for Life, with di- lite 
vers Remainders over ; notwithſtanding this Diviſion, they 
are all Tenants in Common of the Advowſon; and if they 
cannot agree to preſent, the Biſhop muſt do it by Lapſe. 

But yet a Man may be ſeized of the Advowſon of two 
Parts of a Church; for there may be ſeveral Portions in one 
Church, to which ſeveral Patrons may have a Right to pre- 
cot, as the Place may require. ey 

V. Lal), As to the pleading in thoſe Caſes, tis always 
ſet forth, that the Plaintiff was ſeized as of Fee; and it 
muſt not be in his Demeſne as of Fee, becauſe” an Advow- 
ion is not properly a Demeſne ; for tis an incorporeal In- 
heritance, as hath beenalready obſerved © 

In Caſcs (g) of Appendancy, if the Plantiff ſets forth 
that the Advowſon was appendant, &c. and that he did pre- 

ent to the Church as appendant there, the Defendant may 
either traverſe the Appendancy, or the Preſentation ; for tho! 
the Advowſon was appendant, yet if the Plaintiff did not 
preſent, he had loſt his Title, | 
But it he had not ſet forth a Preſentation by Vertwe of the 
Appendancy, but only in gencral, that he was ſeized of the 
 Mannor to which the Advowſon was appendant, and that 
he preſented ſuch a Clerk; there the Preſentation muſt be 
traverſed, and not the Appendancy ; becauſe notwithſtanding 
the Anpendancy, the Preſentation might have been by Uſur- 
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pation. 
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ia Alimony. 


HIS Word, in a legal Senſe, ſignifies that Propotien of 
the Husband's Eſtate, which by the Sentence of the Ec- 
cleſiaſtical Court, is allowed to the Wife, for her Mainte- 
nance upon any Separation from him, which 1s not cauſed by 
her Elopemient or Adultery. ; 3 
II N cognizable by the Ordinary, (5) and by no 
other Court : "Tis true, there lies an Appeal, but ſtill to an 
Eccleſiaſtical Judge; and if the Perſon convicted will not 
obey the Sentence, he may be Excommunicated. 
By the Civil Law, notwithſtanding the Elopement of the 
a , yet her Husband muſt allow her Alimony, Pendente 
b | 


. ; l 
The Form of proceeding in ſuch Caſe is thus: The Proctor 
alledges, that the Parties were married, and prays that the 
Man may be condemned in expenſis litis & alimonie; this ap- 
ring to be true, the Judge condemns him according- 


Then the Proctor gives him a Bill of Coſts, and at the Bot- 
tom writes thus, (vix.) Petit pars dictu B. ſumptum alimoniæ, 
from the Time of the Citation, durante lite j uxta ratam of ſo 
much per Week, leaving a Blank for the Judge to inſert it 
uſque finem litis, OTE 0. 3 | 

Then he taxes the Coſts, and being certified of the Abili- 
ties of the Man, he taxes ſo much for Alimony, weekly, Cc. 
Wiſs aliter per nos decretum erit, and the uſual Sum is the 
Third, or at leaſt the Fourth Part of the yearly Value of 
the perſonal Eſtate of the Husband. | 

\ This is not very Beneficial, becauſe tis not a final Sentence, 
and by the Form of it tis abſolutely in the Power of the 
Judge to alter it; for tis Niſi aliter decretum erit per not, 
whereas the Judgments in the Temporal Courts are mor 

ſtrict, (viz.) Niſi cauſa oſtenſa fuerit in contrarium, &. 
But in theſe Caſes of Alimony, if the Wife voluntarily de- 
part, and afterwards repents, and ſubmits, and defireth to 
co-habit with her Husband, and he refuſes, then he muſt al- 
low her Alimony; but if her Departure was occaſioned by 
him, Propter ſævitiam, and he ſhall offer ſufficient Security for 
his good Behaviour to her, and ſhe refuſes to return, be thall 
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mot allow her Alimony. And yet if the Spiritual Court (h 
Mould decree it in ſuch Caſe, the Party is without remedy ; | 
for the Temporal Courts will not grant a Prohibition, be- 


cauſe the Ordinary is the proper Judge, both of the Security Mp: | 
0 don. f \ 11 7 Fi, | F ® 4 . 


Altarage. 


TIM ex vi Termini, fignifcs the Profits which the Pie 
bad by Oblations at the Altar ; for when the Mothers | 


Church was appropriated toa religious Houſe, ( the Oblati- 
ons made in the Chappel of Fate did not belong 
Convent, but to the Parſon who officiated at the Altar, and 
from thence it was called Altarage. © — 

Ii a Word which was generally inſerted in the Endow- 
ment of a (/)Vicaridge; thus we read a Parſonage was ap 
Ated Salva vicaria gue confiftit in alteragio & in minatis Drei 

ter ins parechie ; and in a larger Senſe, tis a Word which com- 
prebends all the ſmall Tyths which the Vicars had for their 
— — ; but then there muſt be either ſome Cuſtom 
or Uſage to makeit ſo extenſive. 


ln the Caſe of Turner and Edwards, 21 Eliz. in the Exches | 


by a Compoſition for the Profits aſſigned for the Vicars 


tenance, he was to have AN cum manſo cum 
po by which Words all ſmall Tyths were compre» 


So in the Common Pleas, (m) Anne. 4 Car. Dr. Wood as 
gainſt Greenwood. There was a Compoſition, that the Parſon 
mould have the Tyth of Grain and Hay, and the Vicar 
ſhould have Altaragium ; and the Queſtion was, if the Vi- 
car ſhould have the Tyth of Underwood, by Vertue of that 

Word; it was held, that if ever any ſuch Tyth had been 
paid to him, it thould be paid ſtill. N N 
The ſame Caſe is reported in Hetley, Word for Word. 
Tis true, Wood is not due to the Vicar, but by Preſcrip- 
tion or Uſage; becauſe tis great Tyth, and therefore will 
not paſs by the Word Altarage, ſtrictly taken, becauſe tis 
only what is offered at the Altar; but when by Cuſtom or 
Uſage, Tyth-Wood hath been paid to the Vicar, it ſhall 
be cbiſtrued to paſs by that Word Altaragium. 
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OD Annals. | 27 
$o likewiſe by Caſtom and Uſage (o) it will paſs Tyth- 
Wool tothe Vicar. e | | 

X- Fir Simon Degg tells us, that ip ſome old Enlowments we 
ity ay find the Word Altare omnia, and cites the Cafe before- 
eationed in Go, Eliz. and Spel. Gloſſary in verbo, in the Mar- 


ent there; what he means by it I cannot tell, for there 8 no 


ch Word to be found there, and I believe no where elle, 
pe ro the Quality and Quantity of the Thing offered, 
to ity. a uanti gs offered, 
ch was ſometimes in Bread and Wine, and ſometimes in 
oney; but hew much of each I cannot diſcoyer, tho it 

ems there was an accuſtomed Altarage. - . 
But be it how it will, the Vicars were not contented with 
Wt, for they would not ſuffer the People to come to Conſeſ- 
on, before they had depoſited ſome Money beyond the uſual 
Offering; and when a Canon was made to prohibit them 
rom — Money upon this Occaſion, they found out 
Way to make Leaſes of their Eccleſiaſtical Profits, which 
as likewiſe prohibited by another Canon in Cardinal Otho's 

Tinie. | : | 


. 
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Heſe are the Profits of one Year of every vacant Biſhop- 
rick in England, claimed at firſt by the Pope, upon a pre- 
enct of defending the Chriſtians from the Infidels ; and it 
ras paid by the ſucceeding Biſbop, before he could receive his 
Inveſtiture from Rome. iT, 
Aſterwards the Pope prevailed on all thoſe who were Spi- 
tual Patrons to oblige their Clerks to pay theſe Annals; 
and ſo by Degrees they became payable by the Clergy in 
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ea eneral. | 

dome of our Hiſtorians tell us, that Pope Cement was the 
d. irſt who claimed Annals in England in the Reign of Ed. I. 
p. ut (o) Mr. Selden in a ſhort account which he has given us 
111 Pt the Reigp of Willian Rufus athrms, that they were Antient- 


claimed by the Pope before that Reign. 

But tho they were claimed by the Pope, they were paid to 
he King, as all vacant Biſbopricks were in that Reign; and 
our Chronologers differ about the time when they became a 


ES. 


lettled Duty, and payable to the Pope. 
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Platinatells us, that Bonifiace IX. who was Pope in the firf 


' Year of H. 4. Annatarum uſum Beneficiis Eccleſraſticis 22 C⸗ 
ref (viz.) dimidium ul proventus fiſco Apoffolico per- 2 
Joldvere. | FA EY 1 7 

Mul ſing ham affirms it to be above 80 Years before that time, an 
( vi.) in the time of Pope John the 22. who was Popę about the 
the middle of the Reign of our Ed. 2. and that he Reſervavie oth 
Cameræ ſue primos fructus beneficiuru m. . A& 
And certainly our own Countryman is rather to be & 

belieyed in this matter than Plating, becauſe we find that Ed. 3, - 
(b) forbid the Popes Collector to gather, and the People to pay riti 
Firſt Fruits, for that it was a meer novelty; and i ſo t ET 
could not be firſt appropriated Fiſco Apoſtolico in the time of H. 4. Ne 
for it was then grown into a Cuſtom to pay them to the Pope, ber 
and therefore in the 4th and 6th Years of K. 2. upon the = 
J 


tition of the Commons of England, Proviſions were made a- 
gainſt collecting theſe Annals, and Annuis 6 & 9 H. 4. (c) this 2 
was called a horrible Miſchief, and damnable Cuſtom, and 
it was then enacted, that the Popes Collectors ſhould no longer em 
„ Fruits in this Kingdom. : „ 
But notwithſtanding theſe Statutes againſt Proviſions, ſuch poi 
was the Plenitude of the Popes Power, and fo great was the Cot 
Profit which ' accrued to him by this Invention, that in a pre 
little more than half a Century there was 160000 I. paid to of t 
him under the name of (d) Annals for expediting Balls of Bi- 
| Nackt only. | e e e 
he Payment of theſe was continued till about the 2515 4 
Year of H 8. cap. 20. and then an Act was made, recitin of 
that ſince the beginning of that Parliament, another Statute 
was made for the ſuppreſſing the Exaction of Annals of Cor 
Archbiſhops and Biſhops 2 taken by the Pope ; e. 
and that no Biſhop hereafter ſhall pay the ſame, un- Qui 
der the Penalty of forfeiture of his Goods and Chattels to the dere 
King, and all his Temporal Poſſeſſions belonging to his Bi- 
ſhoprick, during the time he ſhould have any Title to the and 
| ſame; which Act is not printed. ark af. | 
But the Parliament being unwilling to go into Extremities 
remitted the putting that Act ia Execution to the King himſelf? B 


that if the Pope would either put down Annals, or ſo moderate Par, 
the Payment by a certain time, that they might no longer be a nom 
burthen to the People; than the King by Letters Patents might of f 
declare the Act ſhould be of no ſor re. time 


r 
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The Pope having notice of all this Matter, and taking no 
Care to feſorm thoſe Exactions, therefore that Statute was 
confirmed ; and becauſe it only. extended to Annals paid for 
Avrchbiſhopricks and Biſhopricks, therefore in the very next year, 
another Statute was made 26 H. 8. cap. 3. that not only 
thoſe Firſt Fruits formerly 7 by Biſops, but thoſe of every 
other Spiritual Living ſhould be paid to the King; and in this 
Act there is a Claufe, that if any Perſon ſhould be convicted 
oy Preſentment, Confeſſion, or Witneſſes before the Lord 
chancellor or Commiſſioners, Cc. to have centred on a Spi- 
ritual Living before Payment or Compoſition made for the 
ſame, he ſhould forfeit double the value of ſuch Firſt Fruits. 
Notwithſtanding theſe Laws, there were fill ſome Appre- . 
benſions, that upon the Death of feycral Prelates who were 
then very old, great Sums of Mony would be conveyed to 
Rome by their Succeſſors, therefore Anno 33 H.8. cap. it was 
enacted, That all contributions of Annals tor Biſhopricks, or 
for any Bulls to be obtained from the See of Rome ſhould 
ceaſe, and not be paid under the penalty of forfeiting all 


his Goods, and his Temporalties during the time he ſhould 


poſſeſs the ſame; and if the Pope ſhould deny any Bulls of 


Conſecration by reaſon of this Prohibition, then the Biſhop 


preſented ſhould be Conſecrated in England by the Archbiſhop 
of the Province; and if if was in the Caſe of an Archbiſhop, 
then he ſhould be Conſecrated by any two Biſhops to be ap- 
pointed by the King; and that inſtead of Annals, a Biſhop 
ſhould pay to the Pope 5 l. per yt. of the clear yearly value 
of his Biſhoprick. | ns a 

But before this time, wiz. 32 H. 8. cap. 42. there was a 
Court erected by the Parliament, for the Levying and Govern- 


ment of theſe firſt Fruits, which, Court was diflolved by 


Queen Mar); (r) and in the next Year the Payment was or- 

dered to ceaſe as to her, o 8 3 85 | 
But Ano 1 Elix. they were again reſtored to the Crown, 

and the Statute 32 H. 8. which directed the Grant and Or- 


der of them was re · continued; and that they ſhould be 


from thenceforth within the Government of the Exchequer. 

But Vicaridges not exceeding 101. per Amam, and 
Parſonages not exceeding 10 Marks, according to the Valua- 
tion, in the firſt Fruits Office, were exeinpted from Payment 
of firſt Fruits; and the Reaſon. is, becauſe Vicaridges, in 
time of Popery, (when this Valuation was made) had a 
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49 1 Mr. cap. 10. 2. & 3 Ph, & Mar, ap. 4 | 
| large | 


was to take Compoſitions for the ſame ; and to ſend Proceſs 
Act 26 H. 8. he who entered into 


in Two Years next after Induction, by Four equal Payments. 


ſuch Intents and Purpoſes+ as ſhould be directed in Her 


ty of Queen Anne, for the Augmentation of the Mainte- 


"a: Annals. 
large Revenue, by voluntary Oblations, which ceaſed upon 
the Diſſolution, & c. and therefore they had this Favour of 
Exemption allowed to them afterwards, | 3 3 

By the before · mentioned Statute, a new Officer was created, 
called a Remembrancer of the firſt Fruits; whoſe Buſineſs 


to the Sheriff, againſt thoſe who did not pay it; and by the 
7 to a Living, without 

e or paying the firſt Fruits, was to double 
ue. 3 

Io prevent which Forfciture, it was uſual for the Clerk 
newly preſented, to give Four Bonds to pay the ſame, with- 


Freges 


1 


es 


But tho theſe· Bonds were executed, 2 if the Clergyman 
died, or was ay Canons before the Payments became 
due, it was a good Diſcharge by Vertue of the Act 1 Elix. 
before- mentioned. 33 
And thus it ſtood, till Queen Anne taking into Conſidera- 
tion the inſufficient Maintenance of the poor Clergy, ſent 
a Meſſage to the Houſe of Commons by one of Her . princi- 
pal Secretaries, ſignifying Her Intention, to grant the firſt 
ruits for the better Support of the Clergy ; and that they 
would find ont ſome to make Her Intentions more 
effectual., | a | 
Thereupon an Act was paſſed, by which the Queen 
was to incorporate. Perſons, and to ſettle upon them and 
their Succeſſors, the Revenue of the firft Fruits; but that 
the Statutes, before-mentioned, ſhould continue in Force for 


Grant: And that this new Act ſhould not extend to 
impeach, or make void any former Grant made of this Re- 
venue. | 3 ) | | 
And likewiſe any Perſon, except Infants and Feme Co- 
verts, without their Husband might, by Bargain and Sale 
enrolled, diſpoſe Lands or Goods to ſuch Corporation, for 
the Maintenance of the Clergy, officiating in the eſtabliſn- 
ed Church, without any ſettled competent Proviſhon be- 
longing-to the ſame ; and the Corporation might alſo pur- 
chaſe Lands for that purpoſe, notwithſtanding the Statute 
of Mortmain. | | 
Purſuant to this Law, the Queen, Anno. 3. of Her Reign 
incorporated ſeveral of the Nobility, Biſhops, Jane 
Gentry, &c. by the Name of the Governours, of the Boun- 


. Nance 


Fd 
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nance of the poor Clergy, to whom She gave the firſt Fruits, 
&c. and — the Gorernours to meet at the Princes 
Chamber in Meſfminſter; or in any other Place in London or 
Weſtminſter, to be appointed by any Seven of them, whereof 
a privy Councellour, a Biſhop, a Judge, or Councellor at 
E Quorum; there to t about the Diſtri- 
bution of this Bounty. 2 | 

That Four Courts ſhall be held by theſe Governours in eve- 

Year, wiz. in the Months of December, March, Fune and 
Siptenber ; and that Seven of the {aid Goyernours, whereof 
ſuch Three, as aforeſaid, to be of the Quorum, ſhall be a 
Court ; and that the Buſineſs ſhall be diſpatched by Majori- 
ty of Votes; that ſuch Courts may appoint Committees out 
of the Number of the Governours, for the better managing 
their Buſineſs ; and at their firſt, or any other Meeting, pro- 
pole in Writing, and deliver to the Queen, what Methods 
they ſhall think fit for the Government of the Corporation; 
which being approved under the Great Seal, ſhall be the 
urbar the Lord Keeper hall fee out, at Writzof Enquiry 

at ord Keeper ue out, at Writs iry, 
at the Requeſt of Seven of the Governours Quorum tres, &c; 
directed to three or more Perſons, to inquire, upan Oath, 
into the Value of the Maintenance of poor Parſons who 
have not 8ol, per Annum, and the Diſtance of their 
Churches from London ; and which of them are in Market, 
or Corporate Towns, or not; and how the Churches are 
ſupplied ; and if the Incumbents have more than one living, 
that Care may be taken to encreaſe their Maintenance. 

That Seven of the Governours, (Quorum tres, &c.) after 
fuch Enquiry made, do prepare and exhibit to the Queen, &c. 
a true State of the your Value of the Maintenance of” all 
ſuch Miniſters, and of the youey yearly Value of the firſt 
Fruits and Arrears thereof, and of ſuch Penſions as are now 
payable out of the ſame, by yertue of any former Grants, n 

That there ſhall be a Secretary, and a Treaſurer, who 
ſhall continue in their Office, during the Pleaſure of the 
8 2 That they ſhall take an Oath before Seven o 
the Governours in Court, Quorum tres, 8c. which Oath the 
ſaid Court ſhall have Power to adminiſter, for the faithful - 
Execution of their Office; and that upon Death, or Re- 
moval, another ſhall be choſe, or any other Officer, by Ma- 
jority of Yotes, 5 | $ 

That the Treaſurer muſt give Security to —_— for the 
Money which he recetycd ; and that hi Receipt ſhall be a 


Diſ- 


32 Annals. EIT 
Dee for what he receives; and that he ſhall be ſubject 
to the Examination of Four or more of the Governours, 
uorum tres, OC. . Is. | 
That the Governours ſhall collect and receive the Boun- 
ties of other Perſons, and ſhall admit into their Corpora- 
tion, any Contributors ( whom they think fit) to fo pious a 
Work; and that Seven of them, Quorum tres, &c. may ſub- 
' ſtitute Perſons under their Common Seal, to take Sub- 
{criptions, and collect the Money contributed; and that the 
Names of the Benefactors ſhall be regiſtred in a Book to 
be kept for that purpoſe, | | 
Inis is a ſhort Hiſtory of Annals, or firſt Fruits, by which 
the Reader may ſee, that at firſt this was a Payment claimed 
only from Biſhops, upon a plauſible, but falſe Pretence, to 
be employed by the Pope in Defence of the Chriſtian Religi- 
on againſt Pagans. | 
I admit there was a Neceſſity in thoſe Days for the Biſho 
to comply with this ExaCtion, becauſe otherwiſe they might 
be in Danger of looſing their Bulls of Conſecration from 
Rome, and they could have them no where elle, 
But the undignified Clergy had not ſuch an immediate De- 
pendence upon the Pope, and therefore it was a mean and un- 
generous Act for the Biſhops of thoſe Times, and other 
Spiritual Patrons, to draw in their Clergy to ſubmit to this 
Payment ; becauſe it made them poor for no other purpoſe, 
than to heap Riches upon a foreign Prelate. 900 
When the Quarrel happened between him and H. 8. as theſe 
Annals were gradually claimed, ſo they were by Degrees 
taken from him; for the King at firſt prohibited only the, 
Biſhops to pay them, that he might ſee how it would be re- 
lented by the Pope. 7 ; 
But he regarded it as little as his Predeceſſors did all the 
Statutes made againſt Proviſions, Cc. and probably had any 
other Prince been upon the Throne, it would have met with 
the like Effect. | | 
But that King was of a Temper, both to be ſeared and 
obeyed ; and tho' the Pope was his Spiritual Father, yet he 
did not like he ſhould have ſo large a Patrimony here, and 
therefore he took a little of it himſelf, and particularly theſe 
Annals, which excepting only a little Intermiſſion, have remain- 
ed inthe Crown ever ſince, till the Queen commiſerating the 
Condition of the poorer Clergy, bath voluntarily given it for 
the Encreaſe of their Maintenance, that they may ſpend leſs 
of their time in acquiring the Neceſlaries of this Life, and 
; | more 
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niore in the Service of their God; that by their earneſt Ap- 
plication to bim in Prayer, their charitable Benefactor may 
be crowned with Succeſs in all Her Endeavours, to promote 
Piety and Peace here upon Earth, and that She may enjoy a 


aint eee 


T HIS is a Meſſenger who cites Perſons into the Spiritual 
Court, and ſerves the Proceſſe thereof; the Civilians call 
him Animal tantum rationale, by which it may be inferred, 
hat he is of a meaner Capacity than a Sheriff's Officer. 
- But becauſe he is ſuch an incomprehenſible Animal, tis fit 
the Court ſhould not be troubled with many of them, which 
they uſually employed till the Number was reſtrained by a 
Canon (4) ( vix.) that a Biſhop, or Archdeacon, or Official, 
ſhould have no more than their Predeceſſors, for Thirty Years 
before the making that Canon; that ſuch an Apparator 
ſhould faithfully execute the Mandates of the Court, and 


Der make no Deputy, unleſs known and approved by the Or- 
n- I dinary, that he ſhould not be an Informer, nor take more 
= Fees than preſcribed in the 135th Canon, N 


Biſhops deputing more Apparators, or they offending in the 
Premiſes, ſhall be admoniſhed by their Superior, and diſ- 
harged, and if deputed by others, they ſhall be {ſuſpended 
from their Office, till they diſmiſs them; and the Perſon thus 
deputed, ſhall never execute the Office of an Apparator; but 
If be doth (being once removed) he ſhall be puniſhed by 
Eccleſiaſtical Cenſures for Contumacy, 2 . 
By a * provincial Conſtitution, it was ordered that a Biſhop 
hall have one Apparator, Equitantem dantaxat; and* the 
zlofle obſerves, that he may bave as many of thoſe Foot- Of- 
cers as he will; but an Archdeacon is to have but one; but 
ot a Horſe- man in every Deanary. | 5 


ind I thought it proper to mention theſe things; tho neither 
t he he Number, nor the Manner of riding or walking, is now - 
and Wnuch regarded, but as the Conveniency of ſerving the Pro- 
heſe eſſe requires, F 
"= However tho. our Apparator is an Eccleſiaſtical Officer, yet 


e Temporal Courts may puniſh him for any Falſhood in 
he Execution of bis Office, of which 1 ſhall give ſome In- 
ances; but firſt I ſhall mention a Caſe which might have 
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ji been proper, under the precedent Title, but not foreigri 
| 54 - hs, becauſe it ſhews the Nature of his Office, and 

thus: n N * | 

An Apparator came to the Church, and told the Parſon (6) 

he muſt pay the Tenths to ſuch a Man, and at ſuch a Place, 

* which was four Miles diſtant from his Church; and the 

Biſhop certified the Eccleſiaftical Court, under his Seal, that 

he refuſed to pay it ; and theteupon another Parſon was ad- 

mitted and. inſtituted; becauſe by the Statute, 26 H. 8. 

| . cap. 3. where the Tenth is due, and demanded by the Biſhop, 

. or ſuch who ſhall be charged to collect it; or by his Mini- 

| ſters, Servants or Officer; and tis not paid then, upon ſuch 

1 Dertificate, the Incumbent is ipſo facto deprived: Now all 

this Matter was found, ſpecially upon a Verdict in Eject- 

ment, brought by the laſt Incumbent ; but it was adju ged, 

that this was no poſitive, or expreſs Demand to pay this Du- 

ty; beſidcs it ſhould be made by-one who had Authority to 
receive it, whichan Apparator hath not. | 

In the next Place, as to puniſhing him for any Falſhood 

in his Office, (c) if a Monition is awarded to him, to ſummon 

a Man to pay Coſts aſſeſſed by the Court; and he returns 

that he had ſummoned him, when, in Truth, he had not; 
and thereupon the Defendant is excommunicated, an Action 
# on the the Caſe lies againſt him. 5 
== So if he falfly and walitiouſly, Colore Officis, (d) cites a Man 
1 into the Conſiſtory Court, upon a Fame of Incontinency, 

and the Party is diſcharged upon his Anſwer, he ſhall have 
the like Action; becauſe it ſhall be intended, that he did it 


without Proceſſe. | 
And this Puniſhment by Action ſeems more proper than 
what was inflicted on the Archbiſhop's Apparator, by Bogo 
die Clare, Anno. 18. Ed, 1. (e) who having ſerved a Citation 
upon him, in Parliament Time, ſome of his Family made 
the poor Apparatur eat both the Citation and the Wax. 
And as the Temporal Courts may puniſh an Apparator, ſo 
they may likewiſe take Notice of his Fees ; - for if he ſhould 
Wl L . ibel in the Spiritual Court for his uſual Fees, 'a Prohibition 
Wl - will lie upon a Suggeſtion, that the Fees which he claimes, 
- are not due by Cuſtom or Preſcription, . 
And laſtly, Becauſe many Abuſes were occaſioned by 
theſe Officers, therefore Biſhops, Archdeacons, and their 
Vicars and Officials, are prohibited by the Canon, (f) to have 


cer ze. ( Aol Abr $2.2 Cro.35t. (4) Cro. Car. 251, 1 Ro 
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more Appart than their Predeceſſors had for thirty Years 
— publiſhing the ſaid Canon; and that ſuch 


next, be 

— ſhall execute their Mandates themſelves, and 
make no Subſtitute witheut Leave of the Ordinary; that 
e, 1 be Informers, nor take more Fees than allowed 


7 IR 


Appeal. 
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p. TH IS is the Removal of a Cauſe from an Inferior to a 
l- Superior Court, which hath Power to reverſe or affirm 
ch any former — made or given in that Cauſe; and 
ul this ſeems tobe a natural and fundamental Part of Juftice: 
A- For ſince Men are ſubject to Miſtakes in ſubordinate Judica- 
d, tures, there ought to be Superior Courts to reRifie thoſe Er- 
u- Wrors, and to 8 Juſtice. ont bf 
to And this Superior Court was formerly that of Rowe, to 
hich all Appeals were made before the Reformation, tho 
od t was directly againſt a Decree of a whole African Council, 


in which St. _— preſided, and therefore I ſhall give a ſhort . 
1 


rns ¶ Account of the Riſe and Progreſs, and at laſt of the Sgatutes, 
Nt ; {prohibiting Appeals to Rowe. 3 8 
ion Athanaſius (g) being depoſed from his Biſhoprick of Alex- 


mdria, by two Synods of Eaſtern Biſhops, upon Pretence of 
ome Miſdemeanours, and finding np Redreſs among the 
decauſe the Hereſie of Arrius was very powerful there, he 
applied himſelf to Julius, then Biſhop of Rome, that his 
auſe might be re-heard : : ages HE | 
Julius Boing the Chief of the Weſtern Fiſops, communi- 


han fated this Matter to the Reſt ; and he, in their Names, ſends 
Bogo o the Biſhops of the Eaf, that they would aſſiſt, and be 
tion {reſent at · this re-hearing, which theiy either refuſed, or 
ade Neglected to do. ; 


Thereupon the Biſhops of the Weſt re-examined the Cauſe, 
nd received Athanaſius into their Commun ion. 

But the Eaſtern Biſhops being offended at theſe proceedings, 
d reconcile the Difference, the Emperours Cunſtantius ank 
lorus, appointed a general Council to be held at Sardica, 
here the Biſho th of the Eaf and Weſt met; and a- 


0 ſome learned Men queſtion whether that was fo or not; 
is happened in the th Century. 8 | 
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ongſt the reſt, ſome of our Britiſh (5) Biſhops were there; 
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36 . 
would have Athanaf 
had reſtored him; but the other:refuled, and ſo withdrew, 


re- hearing the Cauſes of Biſhops, (viz.) if the Party was 


granted. 


Poſterity; eſpecially ſince that Power which was 1 1 
a 


naſius his Cauſe, which had been judged before, by the Bi. 


\ 


ig SG Biſhopsbf te 13 
This Council did not fit long, for the By the 
2 — he 


and proteſted againſt their proceedings; yet the Weſtern 
Biſhops continued ſitting, and made Canons concerning the 


grieved at the Sentence, that then a re-hearing ſhould be 
But thisgave no peculiar Authority to the Biſhop of None 
to receive Appeals, he had no ſuch Power before ;- and that 
which was given to him, by a particular Council, and up- 
on preſent and emergent Occaſions, could not be binding to 


limited, was afterwards claimed by. him, as an abſolute 


and ſupreme Right, and that as Head of the Church, an Han 


not by the Act of that Council. 4 £5 
Now tis plain, that the Canons made in that Council 
gave him no Right to draw Cauſes to Rome, by way of Ap- 
peal, becauſe it was then decreed, that the Cauſes o Biſhops, 
in the very firſt Inſtance, ſhould be heard by the Biſhops o tio. 
the Province. 1 | | 
Beſides, that Council it ſelf took upon them to judge Athe 


ſhop of Rome, to whom it was remitted by the aforeſaid Em-. mu 
perors, who might have decided the Matter themſelves ; fa 
they had a Power over all Eccleſiaſtical Cauſes in the Empin 
and fo had the Kings of France, Anno. 1268. where Ap 
peals to Rome were prohibited, by the Law called the Pra St 
matick Sanition ; and ſo have our Kings here ; and therefor 
this Power of drawing Cauſes to Rowe, by way of Apps nies 
was frequently « ang ; tho' at ſome times with more Relc 
lution than at others; till at laſt, by ſome Princes, eitbe 
feeble in themſelves, or engaged in Conteſts at Home, th whe 


Power of receiving Appeals was given up, and the firft AM Gor, 
tempt of any ſuch Appeal to Rowe was by Anſelme,. Aci B 
 biſkop of Canterbury, in the Reign of William Rufus. retu 


I was no ſooner attempted but oppoſed ; for the Biſnoſ into 


and Barons told him, it was a thing not heard before, an 
contrary to the ancient Cuſtoms of the Realm, confirm his? 
by the Conqueror, received from King Edgar ; and belo mac 
tm from King Alfred, and which Anſelme. himſelf bai tinu 
Iworn to maintain. - [tint 

| The Archbiſhop gave them an evaſive Anſwer, thi | 
he could not obſerve this Cuſtom, tho he had ſworn "ll — 
it, becauſe it was againſt the Authority of St. Peer; ry 


jp: | 37 ; 
hat it As inconſiſtent Wich the Suprema ay ok the Pope. 
The Cauſe of his Appeal was thus: (vir. ) Clement and LU ban 
rere Competitors for the Popedom; the Ki o enclined to the 
itle of the one, and the Archbiſhop own the other. » 
The King told him it was a thing, never. done by any of 
tis Predeceſſors, without the yal HIER and that he would 
ot be deprived of his Prerogative, d theref fore command- 
d him 455 to on 7 an | 
The Archbiſhop e but inſiſſed to 80 0 
dome for His Pall; Bier on the King told hir "ar if if he 
rent thither, he would Feize'on' the Reveny of: his N 
biſhoprick, but that did not prevail with him. 
The Ki ſceing him reſolved.to go without his Leave, re 
quired Ning? to take an Oath, not ta appeal to the Pope, upon 
any Occaſion whatſoever ;* which if be refuſed; then he or- 
dered him to depart i am unde and accor ingly he de- 
parted, and the King ſeized all his Goods, 
5 The "Archbiſhop appealed to the Pope, that the King had 
ſubrerted the Laws of God, and all Canonical Corltite- 
tions, and w uld not give bim Leave to come to his Holi- 
neſs for Redr 
The Pope having heard this Complaint, Hi Relief, 
and wrote to the King to 1 him, under Pain of Excom! 
munication ; but the King having ſent an Euvoy to Row, 
be ſo far prevailed at that Court, that tho the Archbiſhop 
Cauſe was Ae in a Council held there, yet n 
thing was done to his Advantage; the Pope himſelf putting 
Fra Stop to all farther Propeedings apainkt the _-" 
refor; Mr. Pryyn (i) in his Anima . nao on my Lord Cole, de- 
ppea'Waics this to be the firſt A e from r to Rome ; for he tells 
del us that Wilfrid, Archbi "60 79 being depoſed .in the 
clt1WReign of grid, King of elend, n to. Rome, 
17 . the Pope, in à full Council, decre him to be re- 
or 
Arc But that Deerce was never received here; ſo that 75 Wilfrid 
= returning; went as far from the North as he could, and came 
iſha into Ser, where the Fivg, who Ruled m Hol Parts, 
„ au gave him 'Sſey, and there he founded a Monat ery, which 
2 his op ped qe 4 * Fa Teams Bios it pp bee 
made the SD pany 7113 at ioceſs 5 o it co | 

H bag tinued tilt removed to Chichefter. N 0 — 
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premacy came to be exalted, Appeals to him were a neceſſa: 
ry Conſequence thereof; and for along, time the Papal Au- 
thority prevailed over the Regal; but at laſt the Pope's living 
at Avignon, and being followed with Schiſms, when they re- 
turned to Rome, their Power began to ſink; and then 
| Councils aſſerted the Freedom of the Church from ; Papal 
Encroachments, till at laſt Princes and Popes divided all thc 
Rigs which were claimed by the Church; and Kings re- 
aſſumed the Power of determining Cauſes by Appeal, i 

egard to 
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their Secular Courts ; but ſtill with ſo tender a 
that Spiritual Iuriſdiction, which had been practiſed in ſuch 
Caſes, that a Diſtinction was found out to palliate their Au- 

thority ; for the Cauſe of Appeal was ſuppoſed to be upon 
ſome Irregularity committed by the Eccleſiaſtical Judge in 


his proceeding; ſo that the Appeal was from the Abuſe, and 
not from the Juriſdiction n 
Beſides the Secular Courts were to re- hear the Cauſe ac- 
© cording to the Canons, and ſo by this means they poſſeſſed 
themſelves of it, but gave Judgment according to the Com- 
mon Law. | 1 5 n 
'Theſe Appeals to Nome were very frequent, which at firſt 
were rarely brought, but upon great and extraordinary Oc- 
caſions, ' which ſeldom happened; and it was an un- 
uſual thing in the Reign of King Stephen ; For when a Dif- 
ference happened between Henry Biſhop of Winton, that 
King's Brother, and the Archbiſhop of Canterbury, becauſe 
Wirton was made the Pope's Legate, which the other thought 
to be an ,Encroachment on his Right as Leg atus natus: The 
Legate appealed to Rome, which the Writers of that Age af- 
Firm to be the firſt Appeal thither,; but that may be a Mi 
ſtake; however Gerons and Huntington tells us, that in Ar- 
fi appellationes non erant in uſ#; and that they were. inaudite 
ere donec Henricus dum legatus eſſet malo ſuo crudeliter intruſit. 
But the time was now come, when the Pope's Ahthority 
was to be ſuppreſſed here; and the Biſhop of () Sarum tells 
us by what Degrees; as firſt it was diſputed, what Power 
he had to diſpence with the Laws of God; from that they 
inquired what Juriſdiction he had in the Cauſes of Men; 
upon which followed the Conviction of the Clergy in a Pre- 
munire ; for this led the Parliament to controvert his Right 
to Annates, which they condemned, and then naturally fol- 
 Jowed the Condemning all Appeals to Rome. 
Ad now I ſhall give a ſhort Account of that Statute of 
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24 H. 8. cp. 12. by which all Appeals to Rome were prohi- 
bited; a Statute which is founded upon the natural and in- 
dependent Right of our Kings, to do Juſtice to all their 
People; a Statute by which the ancient Right of the Crown 
was re- aſſumed; for tho that Right was given up by King 
ohn, yet it was always claimed by his Succeſſors; and 
times with that Courage, as to commit the Appel- 


Aa. . 7 

The Preamble of the Statute takes Notice, that the Crown 
of England is Imperial, and that the Nation is a compleat 
Body within it ſelf, with full Power to adminiſter Juſtice in 
all Caſes whatſoever ; and that this was a Truth which ap- 
peared by many ancient Hiſtories and Chronicles. * 

That former Kings of England and their Parliaments, 
had made Laws, by which they preſerved the Prerogatives of 
the Crown, and the Liberties of the People, from any Vio- 
lation by foreign Princes or Powers; that notwithſtanding 
ſuch Laws, many Inconveniences had bappened by reaſon 
of Appeals to Rome, both in Expences and Delays of Suits, 
theretore it was enacted, | TITTY 
That all Cauſes. Teſtamentary, ang Matrimonial Divorces, | 
Right; of Tythes, Oblations and Obventions, (hall be adjudged 
within the King's Authority, and not elſewhere ; notwith- 
ſtanding Appeals to Rowe, or any Inhibitions or Bulls from 
thence ; that if any a Perſons refuſed to execute Sen - 
tences given in their 


ourts, for fear of any Cenſures from 
Rome, they ſhould be committed for a Year, and. fined at . 
the King's Pleaſure ; and if any Perſon procured or execu- - 
ted any Proceſs from Nome, he ſhould be guilty of a Pre- 
munire. | nt ee Wy | 
1 From the Archdeacon or his Official to 
Bur by thi 0025 Biſhop of the Dioceſs, or his Commiſ . 


X Ye ; | | 
Statute Ap- E 4 From the Commiſſary to the Dean of 


— 2 7 the Arches, and from him to the Arch- 
theſe Caſes: (2.) | biſhop of the Province, whole Determina-. 
; ton ſhell ke final; the Appeal muſt be with» 

Lin Fifteen Days after Sentence, 


Zut fome Alteration was made in this laſt Matter, in the 
very next Year, (piz,) that Appeals from the Archbiſhop's 
Court ſhall be made to the King in Chancery, where the. Lord 
Keeper is to iſſue out a Commiſſion under the Great Seal, to 
x certain Perſons named by 5 King, from whom there _ 


3 Appeal. 5 
be no farther Appeal; and this is called the Court of Delegates, 
One would think by theſe reſtrictive Words, that a Oo 
* tence giren in that Court ſhould be definitive, but yet tis 
otherwiſe : For the Queen, (m) even after ſuch Sentence, may 
grant a 288 of Review ; becauſe the Pope could do it by 
vertue of the Canon-Law ; and'what he could db by vertue 
of an uſurped Supremacy the Queen may do, becauſe tis 4 
legal Right veſted in the Crown; this is the Reaſon given by 
my Lord Coke, who tells us he was Attorney-General, 'and. 
did maintain this Prerogative. . 
Iis certain this is a Rercgatipe veſted in the Crown; bye 
my Lord Cotes Reaſon is not concluſive, that becauſe 
the Pope exerciſed a Power by, Ulurpation ; therefore the 
Queen may lawfully uſe the like Power. © ' 


I I know Commiſſions of Review are frequently granted not- 


withſtanding the Statute enacts, that from a Sentence of 
Commiſſioners Delegate, there ſhall be no Appeal; and that 
the Practice hath bra thed againſt an expreſs and politive 
Law; but it was not very clear at firſt, for it was deba- 
ted in * FHollizett's Caſe, where Juſtice Fenner denied my 
Lord Oles Reaſon ; becauſe the Authority pf the Pope was 

abrogated, and Appeals were reſtrained by theſe Statutes ; tis 
true, he cited one Grodman's Caſe where it was fo adjadged, 
which I find reported by another Name in my Lord Dyer; 


and becauſe tis probable my Lord Cote grounded his Opinion, 


upon it, I ſhall only State it. 24 
The Deanry of mn was. diſſolved by Act of Parlia- 
ent, and a new one erected.; and the King appointed Good- 
nan to be the firſt Dean, who was afterwards made a 
Prebendar of Wivelſcomb being a Prebend of the ſame Church, 
for which he was deprived by the Commiſſary of the Biſhop 
- of Bath and Wells ; becauſe by the Canor-Law; he could 
not hold uvo ſuch Dignities ſimul & ſemel inthe ſame Church. 


He appealed to the Archbiſhop, who confirmed the Sen- 


tence,. then he appealed to the = in Chancery; and pen- 

ding this Appeal, the King granted the Deanry: to Turner; 
and upon the Death of Ed. 6. Goodman obtained a Commiſ- 
ſion from Queen Mary to the Delegates who reſtored him. 

Now tho” the Statute ſaith, that a Sentence given by the 
Delegates, (hall be definitive; yet Turner obtained a Com- 
wilſon of Review from Queen Elizabeth, and the Commiſ- 
ſioners reſtored him, notwithſtanding Goodman objected a- 


Sainft it as invalid, for the Reaſon abovementioned ; but tle, 
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Objedtion was over-rul'd, becauſe the Queen hath all that 
Authority which the Pope (o) had formerly as Head of the 


Church; and he did grant . Commiſſions of Review, therefore 


She may do it: 5 3 
Not becauſe he had done it by Uſurpation, but becauſe 
this Power was originally in the Crown, to which it re- 
_ — ſoon as that ., Authority of the Pope was 
PP 
But to proceed; all Appeals to a Court of Delegates, (p) and 
rounded on the Statutes before- mentioned, muſt beupon Suits 
gun and determined in the Spiritual Court, or in ſome 
Court exempted from the Juriſdiction of the Ordinary; 
for if the Suit is before any Spiritual Commiſſioners; as t 


= 


ſhoprick of Winton, by Ten Commiſſioners appointed by 
King Ed. 6. in ſuch Caſe the Appeal will not by, 19.the King 
in Chancery, ſo as for the Lord Keeper of Courle tg grant a 
Commiſſion of Delegates ; but it muſt be to the King gene- 
rally, as he is the Supreme Head of all Eccleſiaſtical Juriſ- 
diction ; and there muſt be a Warrant under the Sign 
Manual, before he can grant a Commiſſion in ſuch Caſe, : 
The faid Statutes allow an Appeal from the, Dean of the 
Arches to the Archbiſhop of the Province, but do not men- 
tion in what Court; therefore it hath been 4 Queſtion, 
whether an Appeal to him in Curia. prerogativa ſua de 
arcubus (r) is goed or not; and it was held, the Appeal be- 
ing to the Archbiſhop thole Wotds in Curia Prerogativa are 
,, Oe rr ORs 


3.) There is another Cafe in which appeals are Allowed 


by that Statute ; and that is, if it concern the King him- 


ſelf, then the Party may appeal from any of the Courts be- 
fore-mentioned, as from the Arches or Delegates to the Up- 
per-Houfe of Convocation,” -. Ton. +. 
Thele are the three Cauſes for which Appeals are allowed 
by that Statute, which provides that, if an Appeal is -pur- 
chaſed contrary to that Act, the Party fo proſecuting it, hal 
be guilty of ;a PremunireG. . 
The next Year after the making that Law, (/) all Ap- 
peals to Rome were expreſly forbidden, under the like Penal; 
ty; but by 13 Elix. cap. 2. tis made he ants 3 
_ Theſe Laws were but a Recognition of the Ancient Rights 
of the Kings of England; for by the Conſtitutions of Claren; - 


(% 26 H. 8. cap. 1. 1. Eliz. * (p) 2 Fol. Abr. 2322. (4) 4 Inſt. 34% 
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tions from Lay- men. 


— 


dan Anno; 10. H. 2. (t) tis acknowledged ſo to be, where the 
ſame Method of Appeals from one Court to another was 
appointed, and no farther without the King's expreſs Leave. 
Iis likewiſe to be obſerved, That by the firſt Statute, viz, 
24. H. 8. appeals in the three Caſes before - mentioned, vix. 
Teſtamentary, Matrimonial, and for Tythes, ſhall be from the 
Archdeacom to the Biſhop, Cc. But by the next AR in the 
Year following tis provided, That all manner of Appeals, 
of what Nature ſoever, ſhall proceed gradatim in the like 


Appropriations; way 
Würd Baues, who. was the Father of thoſe who 
| profeſſed a regular Life in the Meſtern Church, retired 


into a* ſolitary Place in Tah, from thoſe Tumults which 
happened under the Reign of Fuſtinian, and gave himſelf 


wholly to the Service of God, he ſoon oy a great Re- 


1 for his Holy Life ; and ſeveral Perſons came and 

ubmitted themſelves to thoſe Rules, which he impoſed on 
them forthe Goyernment of their Lives, ſo that they gr 

into a Fraternity ; and the Princes of thoſe Times admiring 
their Holy Lives and Converſation, built Houſes for them 
which were. called Monaſteries ; and were fo liberal to 
them, that they appropriated preſentatiye Benefices to thoſe 
Religious Houſes. Eg REN o 

This was frequently done here after the Norman Invaſion ; 
the Secular Clergy being then Saxons or Engliſhmen, but moſt 


of the Nobility Biſhops and Abbots, being Normans, they 


| had no manner of Regard to the Secular, but reduced them 
as low as they could to enrich their Monaſteries ; and this 


. "was the reaſon of ſo many Appropriations. But ſome are 


of Opinion, that*tis a Queſtion undecided, Whether Princes 
or Popes firſt made Appropriations, tho the Oldeſt of which 
we have any Accompt was made by Princes? As for In- 
ſtance; By the Saxon Kings to the Abby of Cromland; by 


Milliam called the Congueror, to Battle-Abby; and by H. 1. to 


the Church of Sylicbary. 


is true, the Popes who were always jealous of their u- 


ſurped Supremacy in Eccleſiaſtical Affairs, did, in their De- 
retals, aſſume this Power to themſelves, and granted 
Priviledges to ſeveral Religious Orders, to take Appropriar 


Y Preface to 6 Rep. | 


But 


.  Appyopyiations; | - _ 7 
But becauſe the making an Appeopriatinn was a thing 
meerly Spiritual, the Patron uſually petitioned the Biſhip 
to appropriate the Church; but the King was firſt to give 
Licenſe to the Monks that Quantum in nobis eſt, the Biſhop. . * 
might do it; and then he made the Charter of Appropria- 
tion in theſe Words ( Anthoritate noſtra ordinaria Eccleſiam 5A 
parochialem de H. priori & conventui I.. anneftimus appropriamus 
& unimus per prejentes, ſalvis nobis & Succeſſoribus noſtrit jure 
& authoritate pontificali. | B 15 705 
But the King ing fam Ordinary, (x) might of his 
own Authority make an Appropriation without the Con- 
ſent of the Biſhop, tho this was ſeldom done. 1255 
. _ Appropriations at firſt were made only to Spiritual Per- 
ſons, ſuch as were qualified to-perform Divine Service; then 
by degrees they were extended to Spiritual Corporations, as 
Deans and Chapters, and laſtly to Prioreſſes, upon a Pre- 
tence to ſupport Hoſpitality ; and leaft preaching ſhould by. 
this means be neglected, an Invention was found out to wy 
ply that Defect by a Vicar; and it was left to the Filho to 
2 Moderator between the Mundt and the Vicar, for this 
Maintenance out of ropriated Tythes ; for the Biſhop 
could compel the M ry to which the Church was af- 
— to ſet aut a convenient Portion of Tythes, and 
' tuchas he ſhould approve for the Maintenance of the Vic, 
before he confirmed the Appropriation. '* . aririthdl 
Ii true the Biſhops in thoſe Days fayoured the Monts too 
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n; much, and therefore they connived at their ſetting out a 
oft Portion of ſmall Tythes for the Vicar, and permitted them 
Icy to reſerve the great Tythes to themſelves. 

em Ibis was a Fault intended to be remedied by the Statute 
his 15 K. 2. cap. 6. by which it was enacted; that in every Li- 
are cenſe made of an Appropriation this Clauſe ſhould be con- 
es tained, (vix.) that the Dioceſan ſhall ordain, that the 
ich Vicar ſhall be well and ſufficiently endowed. 
In- But this Statute was eluded ; for the Abbots appointed one 
by of their, own Monks to ' officiate, and therefore the Parlia- 


ment, Anno. 4. H. 4, cap.\12. provided that the Vicar ſhould 

be a Secular Man canonically inſtituted and induced into 
the Church, and ſufficiently. endowed; and that no Regular 
Je- ſhould be made Vicar of a Church appropriate. 


ted But long before the making theſe Statutes, I find the Kings 
ar of England O) made Appropriations of the Churches of Fe- 
— We eee e e 07 derebus 
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; Endowment wy Ge a 1 — 3 'of the Appropria- 
tion (dix) that t re appropriated, upon 
Condition that a Yitari 8 be endowed; and this 17 75 


44 Apptopulations.”- - 
verſh4n and Middleton in Kent, and other Churches to the 
Abby of St. Auftin in Canterbury, by theſe Words: Gnceſſimme," 
&c. pro nobis, &c. Abbati & condentui, &c. quod ipſi eccleſiat 
predict appropriare "ac" eat fic approprietes in N Ae, 1 
tuum s 

The like was done ay cor a of the Norman Nobility, whe 
came over with the King ; pon whom he beſtowed large 
Mannorsand Lands; bande et whichthey found Tythes were 
Wop paid, and ſo had continued to be paid eren from the 
time they were poſſeſſed by the Savon; but they did not re- 
pu their Law of Tything , and therefore they held it rea- 

nable to appropriate all, or at leaſt ſome part of thoſe 
Tythes, to thoſe Monaſteries which they had founded, or toothers . 
as they thought fit 3; and in ſuch Caſes they reſerved a Power 
= provide for him "'who'ſerved the Cure and this-was un: 


* to Stipendiar Curates. 
t ſometimes the kearidges were antlowed, aud the 


leſt to the Care of the Bi 
But whenever the Vea had ad comes Subliſtence by. En- 


Yowment, the Mynks' took all Opportunities to leſſen it; and 
this: occaſioned ſcveral Decreta ohibiting ſuch Uſage 
without the Biſhop's Conſent, and u t no Cuſtom ſhoald be 
pleaded: for it, where he that Terved the Cure had not a coin- 
Petent Subſiſtenſe. 

And it hath been a Queſtion whethix/ kan Appropriation 
Is good where there is no Endowment of 4 Vicaridge, becauſe | 
the Statute of H. 4. poſitively provides: that Vicaridges ſhall 
be endowed. | q 1 

But it is norm ſetiled, that i tis a eri: (z) in Repu- 


tation, and Viears have.beeti- inſtituted and inducted to the 


Church, it ſhall be-preſumed, that the Vicarage was origi⸗ 


wally endowed, 
Thus much for the Tythes 3 but the Abbot and Convent 


had not only the Tythes of the appropriated Churches, but 


the Right of Patronage too; for that was extinct, as to the 


former Patron by the Appropriation, unleſs he had reſerved 


5 the Preſentation to himſelf, and that made the Advowſon 


. and the Church preſentable (a) as before, 
but not by the old Patron, but bythe” Abbot * Convent, | 


% — * 
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vdo were chen bound upon a Vacancy, to preſent a Perſon 
to the Biſhop, Se ET odagg 
Sometimes the Biſhop would refuſe the Perſon preſens: - 
ted, unleſs they conſented to ſuch an Allowance for his 
Maintenance as he thought fit, and therefore they would pre; 
© This occaſioned the making another Decretal, which gare 
the Biſhop Power to prelent; but this did not often happen; 
becauſe, as I obſerved, the Afonks were favour d by the Bi- 
ſhops ; I mean the poorer Sort, for the Rich would not ac- | 
cept his Kindneſs. © 1 15 always got their Appropriations 
confirmed by the Pope and their Churches exempted from the 
Juriſdiction of the Biſhop. 0 | 3 
But now all thoſe Exemptions are taken away by the Sta- 
tute Nieht cap. 13. and the Ordinary is reſtored to his an- 
tient 12 Ci 3 | 1 3 2 1 
B. I ſhall give an Accompt of that Statute, I think is 
not T to mention the Forms of Appropriations both ber 
ſore and ſince that time. r 2 
A Licenſe being obtained from the King as ſupreme Or- 
dinary, and the Conſent of tbe Dioceſan, Patron and In- 
_— thereupon the Biſhop made the Grant in theſe 
= Os ks N pur 
ut eee e * de H. pribri 
condentui L. annectimus appropriamus & unimus p entes 
c. as before is ſet forth = b Title. N | 55 
hut after the Statute the Form was in theſe Words: (a) 
Sciatis quod nos dedimus, 8c. Decano & eapitulo recleſis Cathe- 
dralis C. 8c. advocationem, &c. Rectoria & eccleſia parochialis. 
de H. in Cum. S. habend. & tenend. &c. iiſdem Decano & capituls 
& Succeſſoribus ſuis in perpetuum & ulterius ſciatis per preſentes. 
quad nos de gratia noſtra ſpeciali ac autluritate noſtra Regia, ſu-, 
prema & eccleſſaſtica qua nunc fungimur pro nobis, heredibus & 
ſucce ſſoribus noſtris, cuncedimus & Re damus prædict Decand, 
& Capitulo & Succeſſoribus ſuis, Reftoriam & Eccleſiam pradict quan- 
do per mortem reſignationem vel deprivationem, aut per, aliquem a- + 
lium modum que mcunqʒ vacare contigerit, immediate in Nor froprias 
uſus tenere ſibi & Succeſſoribus ſuis in perpetuum poſſint & val- 
gant abſq; Moleſtatione & Impedimento noſtro, heredum aut Sub- 
fry noſtrum, ac hoc abſque aliqua Praſentatione indattione frue 
dmiſſione 'alicujus incambentis ad eandem Kectoriam extunc ins 
poſterum fend ac ulterius. „ „ 
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this means they ingratiated themſelves to the People, an 


tt) 2 Rol. Abr. 337. () ill, Eccles Caſes 205 33333 
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made formerly by Biſhops, and enjoyed only by Religious 
Houſes, are now become the: Inheritance of 7 and 


tho the Biſhop's Power in ſuch Caſes is not mentioned in the 


Statute, yet the Law leaves all Matters of Right juſt as 
they were before; for when thoſe Religious Houſes were ſur- 
rendred the King was'to-haye the Tythes in the fame manner 


as the Abbots had them in Right of their Monaſteries; and 


there is a ſaving of the Rights and Intereſts of all Perſons g 
ſo that if before the Diſſolution the Vicar had an antecedent 


Right to a competent Maintenance, and the Biſhop had 
Power to allow it, tis not taken away now; and this was re- 
ſolved in (6b) Hitchcott and Thornbury's Caſc, where the Par- 


ſpnage was appropriate to the Maſter and Choriſters of the 
thedral of Salisbary, and Thornbury was Parſon thereof and 


. Hicheo, Vicar, who libelled in the Spiritual Court for a ber- 


ter Maitenance, and upon a Motion for a Prohibition it 
was denied, becauſe the Yicar had Reaſon to Complain, 


and the Ordinary might compel the Appropriator to make 


an additional Allowance, for ſuch was reſerved to him in 


all Appropriations. 


This is the Law of England, and 'tis founded on good Rea- 


ſon, for Tythes were originally given for the Service of the 
Church, and not for the private Uſe of Monaſteries; and. it 


may be a Queſtion, whether a Monaſtery was capable of 


taking an Appropriation, becauſe tis not an Eccleſiaſtical 
Body; for by the Canons they could not preach; baptize, or 


viſit che Sick, and they had no cure of Souls - 
The Biſhop of Worceſter (c) tells us, this Matter was diſ- 


puted between St. Bernard 4 Ciſtertian Mont, and Petrus Clu- 
niacenſis; the firſt was diſſatisfied that Monks ſhould take 


Tythes from the Secular Clergy, which was given to ſupport 
them in attending the cure of Souls; the other anſwered 
bim, that Monks pray ed for Souls, but Tythes were not on- 


ly given for Prayers but for Preaching, and to ſupport Hoſ- 


pitality. + | 
And nq I have mentioned a Cifertian Mont, I ſhall add 


ſomething of that Order relating to this Matter. 
When thoſe Monks firſt came into England, they were very 
ſcrupulous of Appropriations, and pretended to live only 
on the Rents of ſuch Lands as'were given to them, and by 
got more Lands added to their Poſſeſſions. | 


—— 


* * 
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 . But when once they became rich by ſuch Gifts, they pro- 

cured large Privileges from the Pope, and in rticular to. 

| have their! Rand — from Payment of Iythes, which 
tinue ſo to this very Day, ep. 5 

, 1 hall mention one Law Caſe pertinent to this purpoſe, 

and fo conclude this Title. IR, | 


The Rectory of Harfeild, (d) and a Farm called Down- 
ball, were a 1 ro Over Fs of the ſanie Place ; the 


Farm paid Tythes before the Appropriation, but afterwards 
it dd not becauſe what a Man hath cannot be paid to 
himſelf, . AE ND 

The Priory was diſſolved by the Statute 27 H. 8. and the 
King granted the Rectory to Trinity-Gllege in Cambridge, and 
the Farm to B. . 1 | 
Ihe College ſued B. for the Tythes of the Farm being in the 
ſame Pariſh with the Rectory, and the Queſtion was, whe- 
ther it was diſcharged of Tythes by Unity of Poſſeſſion, that 
is, ſince the Prior had both the Rectory and Farm; and 
ſince he could not 2 to himſelf, whether now it 
ſhould be diſcharged ax; Þ on of the Unity, (e) and held not, 
becauſe tis not properly a Diſcharge, but a Suſpenſion of 
the Payment for a tine. 2 | 

'Tis true the Prior was ſeized of an equal Eſtate in the Farm 
and Rectory, but ſtill it was in different Capacities, for the 
one was united to him in his temporal and the other in his 
ſpiritual Capacity; N 1 

But when the Lands came into the Hands of one Perſon; 
and the Rectory into the Poſſeſſion of another, then Tythes 
became again payable out of the Land. 


Archbiſhops. 7 


1 T may not be improper under this Title, to examine the - 
Monkiſh Story of Lucius, (F) who is faid to be our firſt 
Chriſtian King, and who lived here whilſt Cmmodus, but 
others ſay, whilſt Antoninus Pius was Emperour, but 1 ſhall 
not cdntroyert, whether Chriſtianity was planted here be- 
tore that Time, tho moſt of our Hiſtorians agree it vas. 
Bede (g) who is one of the moſt ancient Writers of the 
Engliſh Nation, and who lived Five hundred Years after 
this Lucius (if ever there was ſuch a Perſon) is the firſt who 


(4) Hobs $67; 3 Cr. 667, ( Moorg3 * 1 | 
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48 
mentions him, and if he took the Story out of the Gefa Pon- 


artbbilbo s. 


tificum, tis probable it may be falſe, and the rather, becauſe 
Gildas who lived before him takes no notice of any ſuch 


— -: i 1 2 010 9 
- The common Tradition is, that this King Lucius ſent two 


Perſons to Elutherius then Biſhop of Nome, to beſeech him, 
that by his Means he might be made a Chriſtian. 5 
The Pope could not, at that time, deny ſo reaſonable a 
Requeſt, and therefore he baptized them both, and then made 
one a Biſhop and the other a Presbyter, and ſent them back 
into England to preach to King Lucius and his People, and to 


baptize them. | | 


But this matter was not intruſted to the Care of thoſe two 
Perſons alone, but the Pope ſent two more to aſſiſt in this 


great Work, whoſe Names were Faganus and Damianns. | 


After the People were by their preaching converted from 
Paganiſm and baptized, theſe Holy Men conſulted with 


the King to erect Epiſcopal Sees in the moſt convenient Places of 


this Kingdom; the Reſult of which was, that the King findin 
three Cities of great Eminency, where the Heathens ha 


built and endowed ſo many Temples, and where their Chief 


Prieſts, called Archflamins; offered Sacrifices to Idols, did 


there erect three Archbiſhoppricks, London, York and Landaffe, 


called then Caerleon upon Oke : 


That the Dignity of the Archbiſhop of London continued 


in that See for 180 Years or thereabouts ; and the Cathedral 
was that which is now (/) St. Peter's Church in Cornhill, till 
King Ethelbert built St. Pauls; and fo it remained till the 
Time of the Saxons, when Auguſtine tranſlated the Pall to 


Canterbury, which has continued the Seat of an Archbiſhop 
ever ſince : But before the coming of St. Auſtin theſe Brit 
Biſhops acknowledged no Superiour in Spirituals, but the 


Archbiſhop of Landaffe, under whoſe Government they 
were, till that Archbiſhoprick was tranſlated to St. Da- 


dis, and afterwards, in the Reign of H. 1. made Subject to 


the See of Canterbary, as likewiſe were the other Biſhopricks 


in Wales at the ſame time. 


But 76rk remains a MetropoliticaP See to this very Day, 


and the aforeſaid (i) Faganus is mentioned by our Hiſtorians 


ro be the firſt Biſhop thereof. I 
' The King likewiſe finding Twenty Eight other Cities of 
great Note, where other Pagan Prieſts called Flamins were 


ſeated, an] where Temples were dedicated to their Idols, 
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eonverted them all. into Chriſtian Churches, and placed 
ſo many Bk s there; and this is the Fr Account 
of any Archbiſhops here, tho ſome learned Men are of 
Opinion, that an Archbiſhop is a Dignity as ancient as 
the Apoſtles Time, for there were Primi Epiſcopi then, tho 
the Name of Archbiſhop was not known till ſome Ages al- 
TT 3 
That the Apoſtle himſelf gave the firſt Model of this Go- 
vernment in the Church, by veſting Titus with a en waere 
dency ovet all Geet, that theſe Govetnours were afterwards 
called Princes and Monarchs of the Prieſts ; but becauſe 
theſe were Titles e to temporal Powers, it look d 
as if they affected ſecular Grandeur, and therefore theſe 
Applications were prohibited by ſubſequent Councils, and 
ſoon after they were called Archbiſhops. 1 
The learned (4) Gloſſographey tells us, it was a Title firſt 
known in the Ea, 25 of the World, and that one Symion, 
who lived in the Reign of Conſtantine, was called by Sizes 
nen the Hiſtorian Archbiſhop of Seleacia, becauſe he pre- 
ſided over the chief Cities of Perſia, co | 
That Pope Zepherinus was the firſt who was called Arch- 
biſhop, that there were afterwatds Metropolitan in the great 
Nicene Council, but that the Archbiſhop pteſided over them 
as well as over the Biſhops 1hemſelyes ; and as to this mats 
ter tis certain, that, when Hereſies and Schiſms broke in 
pon the Church, which were chiefly occaſioned by Churchs 
en themſelves, it ſeemed neceſſary to fix a Metropolitan in 
very Province, and tis as certain that this was done in the 
zd Century; for the Apoſtolical Canons, which were the 
Rule of the Greeks Church, in that Age, mention a Chief Bi- 
op in every Province. F Ta 
But to return; thoſe who oppoſe this Story of Lucius ſay; 
hat he could not be a King over all Britain, becauſe it was 
then 2 Roman Colony; and tis improbable that the Heathetis 
ſhould entruſt him with ſo great a Power to rule here, ot ſuf- 
er one who was but a Tributary Prince himſelf, to make ſo 
any Chriſtian Archbiſhops and Biſhops at once, in ot- 
- to propagate a Religion which they themſelves did not 
Olerate. * | 8 
This ſeems to be a plauſible Argument, but Dr. Hejliz (1) an- 
wers it by telling us, that Lucius verut, who was then an 
ſotiatein the Empire, after he had put an end to the Pa 
bim Wat, gave the Government of thoſe Kingdom, which 
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he had ſubdued, to tributary Kings, and the Governinentof 


Provinces to Lieutenants. 


So that Lucius might be a King notwithſtanding the Nati- | 


on was tributary to the Romans, and Archbiſhop Uſher (n) 
proves there was ſuch a King, by the Coins which he had 


{een both of Gold and Silver, having an Image of a King, 


and a Croſs on them, and the Capital Letters LW CWC. 
But if he was a King he ruled only in Suſſex and Surrey, 
becauſe that Part of the 5.0 Nation was not inhabited 
by the Romans, for none of their Highways, Buildings, Urns, 
Coins, or Inſcriptions, , were at any time found in thoſe 
Parts, except towards. the Sea · ſide, and there they had ſome. 
Forts and Gariſons, and particularly at Aldrington near 
Shore ham in Suſſex, which was then called Portus Adurni. 
So that being ſecure of the Coaſts, (n) and having Soldiers 
diſperſed in the Colonies about them, and being near London, 
they might permit a Britiſh King to govern thoſe Parts, tho. 
they would never ſuffer a Native over the yhole Nation. 
But Heylin bas given no Anſwer to the other part of the 
Story of making ſo many Archbiſhops and Biſhops here, he 
rather thinks it too great a Task for a Tributary Prince to 
ages Chriſtianity ſo far at once over this Ifland, and there- 
ore was of Opinion, that the onkiſh Writers attribute 
this to him, as being the firſt Promoter of ſo great a Work, 
as Rome is ſaid to be built by Romulus who never built half 


of it: 
pon the whole matter, there is not much Credit to be 
given to this Story of the 238 and Flamins, becauſe 
we do not find the firſt of theſe Words in any Roman Hiſto- 
ry, it ſeems rather to be an Invention of Fefferey of Mon. 
mouth, who would have in every City ſeveral Colleges of 
Flamias, according to the Number of their ſeveral Gods. 
The Number of the Archbiſhops and Biſhops here ſeems 
more properly to relate to the civil Form of Government, 
which was eftabliſhed in the Roman Empire, which Empire 
was divided into Fourteen great Portions called Dioceſſes 
and thoſe were ſubdivided into Provinces, in which ther 
were ſeveral Cities. . | | 
Now wherever the Heathens had a Defenſor Gvitatis, tht 
Chriſtians; when they got that City, did ordain a Biſhop; 
and in every Province where the Romans had a Preſident, 
there the Chriſtians did place an Archbiſhop, whoſe Seat be- 
ing commonly in the chief City of the Province, he was from 
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thence called a Aerropolitan; and in every Dioceſs where the 
Romans had a Lieutenant, there the Chriſtians had a Primate, 
and ſeated him in the ſame City with the Metropolitan. 

So that Britain was then a Dioceſs divided into three Pro- 
vinces, in which there were twenty eight Cities, and of 
thoſe Cities the three above - mentioned were the chief, and 
from thence we had Archbiſhops and Biſhops here. 

We have now in England two Archbilhops and no more. 


|  CANTERBURT, 

YORK. 

4 And Firſt I ſhall give an Account, os, 1 
(..) When the Archbiſhoprick of Canterbury was . 

5 founded. 

5 (2.) I ſhall treat of the Stile of the Archbiſnop. 

0, (3.) Of his Precedency before Tori. | 
4.) Of his Privileges, 

he 63 Of his Juriſdiction. 


he ; 
to il txihen the Archbiſhopzitk of Canterbury was foimded.] As td 
te- the Firſt of theſe Things I find, that from the Time of the 
aforeſaid Lucius to the Perſecution of Diotlefian, Chriſtianiiy 
had been preſerved in this Nation, but then it was almoſt 
extirpated and continued under Paganiſm aboye twenty 
Years, till it recovered a little Life under Conſtantine the Great; 
but then it was infected with the Hereſies of Pelagius (o) a 
Britiſh Monk, whoſe Welſb Name was ia. vet IE”? 
That Herefic being condemned by the 5th General Cancil, 
of Carthage and Mela, and baffled by the Arguments of 
F. German Biſhop of Auxerre, and of Lupus Biſhop of Troyes 
in France (who were ſent from thence by 4 Synod ) at a pub- 
lick Diſputation held at St. Albans, the Chriſtian Religion 
became again in ſome Repute, till * 7 Vortiger 

red Ye 


npuc WF and the Heathen Saxont for above one hund ars, and 
— peril Pope Gregory ſent St. Auguſtine a Monk to convert this 
thele ation. | | 


The Monk was received very kindly By Exbelbert then King 
of Kent, who gave him a Place in Canterbary to erect a Bi- 
ſhop's See, and there he fixed his Seat, but was not, as ſome 
Writers would have it, the fiiſt Archbi oP thereof, fot the 
Prielts would not acknowledge him as ſuch ; neither did 


n — 
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tht Pope give him that Title, tho' he gave bim the Pall and 
N 


emacy over Tork, and over all the Britiſh Biſhops. K 
either doth Marculfus who lived in that Age mention any tl 
{uch Title. | 5 
"Tis true, he was the firſt Biſhop of that Place, but Theodore, 7 
who was the Sixth in Succeſſion to him, was the fir Arch- bi 


biſhop, and his Succeſſors have been ſo ever ſince. . — 10 
F of the Brchbiſhop.] (2.) Next 1 ſhall mention his 21 
Ie. * te: 
He had anciently Primacy over England and Ireland, and 2 
all the Biſhops of the laſt Place were conſecrated by him. w 


By the two firſt Nrman Kings he was declared to be Me- cu 
tropolitan, and was afterwards ſtiled by Urban the ad. Al- vit 
re 2 10 * — ihe — 
Nẽe is call Eadmerut, Princeps Epiſcoporum Angliæ pon- y 

tifex ſummus ee and the Records of Eccleſiaſtical the 
Matters were dated Anno pontificatus noſtri pris. Pre 

He had, tho' not at firſt, a perpetual Legantine Power an- of 
nexed to his Archbiſhoprick, and was therefore called Lega- Oc 
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He had ſome Marks of Royalty as to be Patron of the Ar: 
Biſhop of Rocheſter, to coin Money, Cc. {#0 ae 
Since the Reformation he is ſtiled Primate and Metropoli-. Re: 

tan of all England, and Archbiſhop Ganmer was the firſt WW On 
who had this Title. | ” HA 1 
Ot his Precedency.} (z.) Next as to Precedency, I find the 
there have been ancient Conteſts between theſe two Arch- refu 
biſhops, about the Oath of Canonical Obedience and Pre- den 
cedency. | his! 
Thus in the Reign of William the Conquerour, Thoma,, 1 
then Lord Archbiſhop of ort, came to be confecrated by both 
Lanfrank Archbiſhop of Canterbury, who demanded of him a tert 
Declaration of his Canonical Obedience in writing, and 15 


that he would confirm it by Oath. i 
But 7or& refuſed it without ſome poſitive Proof that it 
was his Daty fo to do ; thereupon the Matter was referred to 
the King, who ordered Tork to ſubſcribe the Declaration, 
which he did, but with. a Proteſtation that it ſhould not be 
prejudicial to his Succeſſors without better Proof. 5 
This was again demanded by Archbiſhop Anſelme in tht 
Reign of H. r. (p) and the King, after the Death of that 
Archbiſhop, commanded the Elect of ork to acknowledg: 
Canterbury as Superior before he ſhould be conſecrated, 


— 
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King, the Controverſie was renewed by Thur/tan of Tt; and 
rhe King declared, that if he — not acknowledge the 
Superiority to Canterbury, he ſhould not be conſecrated, which 
Tork refuſed, and went: to Rome, where he was conſccrated 
by the Pope himſelf; and thus, notwithſtanding all theſe 


and this made Malliam Corbell, who was Archbiſhop of Can- 
terbury, take a Journey to Rome, to get the Character of Le- 
whom that Honour was conferred ; and by this Means he ſe- 
cured the Superiority, and did afterwards Jure Legationis 
viſit the Province of York, and ſummoned that Archbiſhop 
and his Clergy to Councils, and would not ſuffer him to car- 
ry up his Croſs in his Province, when he either attended 


preſerve the Peace, did uſually ſend Writs to the Archbiſhop 


n- of Canterbury, prohibiting him to diſturb the other upon this 


24 Occaſion. Pryn. 409, Hoveden 758. 
| The like Contention there was always between theſe two 
che Archbiſhops concerning Precedency, about which we meet 
| with a very extraordinary Story, which was thus: In the 
Reign of H. 2. one Hugeſon, the Pope's Legate, called a 
Symod at Weſtminſter, where all the Biſhops of England met. 


the right Hand of the Legate, and Fr coming afterwards 
refuſed to take the Seat vacant for him on the left Hand, an 
demanding the Place where (q) Canterbury ſate, did, upon 
bis Refuſal, ſit down in his Lap, '7 
This occaſioned the Synod to break up in Diſorder, and 
both Parties appealed to the Pope, and about four Years af- 


require Canonical Obedience of each other, but that ork 
— be ſubject to Canterbury, and fo it continues to this 
very Day. . | „ f 

His Pzivileges+]- (4.) In ſthe next Place I ſhall mention 
{ome of the Privileges of this Archbiſhop. 


greateſt temporal Peer can qualifie but Six. 

He hath a Privilege to crown all the Kinzs of England ; 
and before the Court of Wards was taken away, he had 
the Wardſhip of thoſe that held Lands of. him. 


(9) 2 Tyar 405. 1 5 EG "7 C136 
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.-- About Seven Years afterwards, and in the Reign of the ſame - 


ſolemn Determinations the See of 7ork became independent, 


gate, which he obtained, and was the firſt Archbiſhop upon 


thoſe Councils or the Parliament, and therefore the King, tg 


The Archbiſhop of Canterbury coming firſt, fate down at 
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ter this Quarrel the Matter was ſettled, that neither ſhould * 


He hath a Privilege to qualifie Eight Chaplains, when the 
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He hath the Privilege to have Prelates to be his Officers; 
as for Inftance :. * | | 
The Biſhop of London is his Provincial Dean. 
The Bp. of Winchefer is his Chancellor, 
The Bp. of Lincoln is his Vice-Chancellor. 
The Bp. of Salisbury is his Præcentor. 
The Bp. of Murceſtor is bis Chaplain. 


The Bp. of Rocheſter carried the Croſicr before him in the 


Days of Popery, | 
dis Juriſdiaton.] (5.) Laſth as to his Juriſdiction, tis to 
be obſerved, that, next under the Queen, he hath the Supreme 
Government in all Eccleſiaſtical Matters within his Pro- 
vince; but before the Reformation he had a larger Extent of 
Power, and this appears by a Paragraph in the Cortonian 

Copy of the Saxon Annals, (viz.) that at: a Council ſum- 
moned by Withred King of Kent, he declared that the Arch- 
biſhop ſhould, upon the Death of a Biſhop or Abbot, &c. 
chooſe another; and that none ſhould be elected, or conſe- 
 crated without his Conſent ; and even at this time he hath a 
Right of conſecrating all his Suffragans Biſhops, which 
Right he hath by Cuſtom immemorial. In the aforeſaid 
Council it was declared, that as it was the King's Duty to 
govern the State, ſo it was the Duty of the other to govern 
the Church, . 

And as to this Matter he hath two concurrent Juriſdictions, 
one as Ordinary of the Biſhop himſelf within his Dioceſs; 
the other as Superintendant throughout his whole Province of 
all Eccleſiaſtical Matters, both to correct and to ſupply the 
Defects of the Ordinary; and therefore if he grant Inſtitu- 
tion to a Peculiar tis not void, becauſe he hath Juriſdiction 
all oyer his Province; tis true, tis voidable, like a Sheriff exe- 
cuting Proceſs (r) in a Franchiſe which is not void but 
voidable. a Refs 5 

Before the Reformation he had a. concurrent Juriſdiction 
with the Biſhop of every Dioceſs in his Province, but that 
was not by his Prerogative as Archbiſhop, but as he was 

Legatus natus, but now no Man is to be cited out of the Dio- 
ceſs ( where he lives. 8 h 


* Upon the Death of any ſuch Biſhop, the Cuſtody of bis 
See, and his Juriſdiction, deyolyes upon the Archbifhop by 
the Cuſtom of England, but then he muſt, hold his Courts 
within that Dioceſs, where the inferiour Ordinary had Ju 


riſdiction; except in the Dioceſs of London, Ct) where by 


rin, (I) J HS, cap. . © (7) Cro. Car. 349, 
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Compoſitian between the Archbiſhop and that Biſhop, Sui 
ariſing within his Diocels, are to be eme in the 7 
and that is the Reaſon that he never viſits London. 

He may grant a Diſpenſation to hold in Commendam, and 

enerally in any Caſe where Diſpenſations were grantable 

ore the Statute, and therefore he may diſpenſe with a 
Clergyman to hold two Livings ; but ſuch Diſpenſations 
= be licenſed by the Queen in Chancery, if the firſt 
Living is above 8 I. and this as well within the Province of 
Tort as of Canterbury. 8 a 3 

Panormitun calls him Ordinarius totius Provincie, for he 
bath a Jurifdiction Mente Ordinario, as in Caſes of Viſita- 
tion; and this is a Right which 1s veſted in him by Cuſtom; 
and when he viſits he hath Power of Cenſuring any () Bi- 
ſhop in his Province ; he hath likewile a Juriſdiction in 
Cauſes between Parties, as in Cafes of Appeal, where there 
13 a ſuppoſed Default of uſtice in the Ordinary, and this 
* a Right which he hath by Cuſtom time out of 
mind. | 

When he viſits an inferiour Dioceſs (x) if he ſhould inhibit 
the Biſhop during ſuch Viſitation, and he ſhould happen at 
that time to have a Title to preſent by Lapſe, he cannot do it; 
but he muſt preſent the Clerk to the Archbiſhop, becauſe 
during the Inhibition the Biſhop's Power is ſuſpended. 

He hath exempted Churches in ſeveral Dioceſſes not viſita» 
ble by the Ordinary, but by himſelf alone. He hath an 
antient Right to preſide in all provincial Councils of his Suf- 
fragans, which formerly were held once in a Year, but baye 
been diſcontinued a long time, fo that his Power of ex- 
200g things thro his Province is now devolved to his 

urts 


Then as to the Eſtates of dead Men, if there is no Will, 
and the Inteſtate hath Goods in ſeveral Dioceſſes, the Admi- 
niſtration belongs to the(y) Archbiſhop; but if there a Will, 
and the Teſtator had Goods of the Value of 5 I. . of the 
Dioceſs where he died, or 10 J. within the Dioceſs of Landon; 
or if he was a Biſhop, the Probate of ſuch Will muſt be in 
the Prerogative Court Ex 


| Of the Archbiſhopof TO RK, 
Some Antiquaries will have it, that the Archbiſhop of 


York was originally Primateof the Britiſh Church; for tho Lon- 
fon was a Place of great Trade, yet it was never a Rowan 
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56 Archdeacon: 
Colony, or a Seat of the Roman Emperors as ork was, where 
both Severus and Conſtantins Chlorus lived and died, and where 
Conft antine the Great was born; and from hence they infer, 
that where the Emperors reſided that was the moſt likely Place 
to have Preeminence above the reſt. | 
I cannot think this to be a tolerable Reaſon for the Prima- | 
cy of Hort, but muſt admit that it was a Seat of thoſe Empe- 
rors only for their Conveniency in attending the Wars againſt 
the Northern Britans ; it was à very agreeable Place for them 
to give Directions, and to ſend Supplies to their Armies, and 
this was the chief Occaſion of their Kving there. | 
But the Preeminence of Places amongſt the Romans, () tho 
. they were a very Warlike People, did not depend upon the 
Military but upon the Civil Officers ; and that where the 
Court of Judicature was, there was alſo the Merropolis, and 
| +69 "gg at London, becauſe of its convenient Situation for 
rade; it was therefore called Auguſta, which Word im- 
plics that it was the Imperial City of Britain, for none had 
that Denomination but thoſe which were Capita Gentium. 
But not to enter any farther into Enquires after ſuch re- 
mote things, the pa gp of Nork is now (tiled Primate and 11 
Metropolitan of England, tho not of all England, and was 
formerly Begatus natus to the Pope. | 5 
Chas = Place of all Peers except Canterbury and the Lord 
ancellor. 53 85 
Nie grants Diſpenſations of Non: reſidence for ſome time; 
and that Perſons may be made Deacons, tho under the Age 
$equired by the Canon, and likewiſe for marrying in times 
and places not allowed by that Law; and this all other 
Biſhops may do, becauſe it was done before the Statute 
25 HF. 8. cap. 21. which gives them Liberty to diſpenſe in w 
ſuch Caſes as formerly they uſee . 


a 8 N V 

PP Archdeacon. h 
| FF HIS is a Name of Dignity, and not only ſo, but tis 
Dignitas principalis poſt Epiſcopum in Eccleſia, and uſually 
hath ſome Spiritual Promotion appendant to it; and the 
Perſon himſelf hath formerly been elteeméd ſuch an eminent 
Dignitary in the Church, that Philip one of the Sons of 
Lewss the Groſſe King of Hanse, took upon him the Office of re 
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Archdeacyn of Paris. 
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archdeacon. 57 
*. *Tis certain that an Archdeacos is a very ancient Officer in 


the Church, for we find that An aſtaſius, in the Life of Pope 
Sixtus the 2d. called one Laurentius Arehdeacon of Rome, who 


ſuffered in the Year 260; and Pope Damaſus, about one hun- 
dred Years afterwards, called Stephen the Protomar i an 


Ar chde Acon. 5 | / OE 35 9 | 
St. Ferome, in his Epiſtle to Euagrius, (a) tells us that the 
Deacons choſe one of the moſt Eminent amongſt them whom 
they call Archdeacon; ſo that tis plain there were ſuch Offi- 
cers about the end of the 4th Century, but they had not then 
any Juriſdiction in the Church, for they only attended the 


Biſhop at Ordinations and other publick Solemnities in the 


Cathedrals, | 5 
Afterwards when the Annual Viſitations of Biſhops came 
to be inconvenient, becauſe of the Grandeur and Charge of 
their Attendance and Retinue, when the -Chorepiſcopi were 
laid aſide, becauſe they aſſumed thoſe Powers which did 
not belong to them, (for they were Perſons only appointed and 


conſecrated in the Primitive Times for the Eaſe of the Bi- 


ſhops in Matters of Orders and not of Juriſdiction; but be- 
ing always near their Perſons did encroach. upon ſome of 
their Powers) and when the Norman Biſhops, by reaſon of 


their Baronies, were to attend the Kings in their Parliaments, 
then Dioceſſes were firſt divided in Archdeaconries, and the 


Biſhops ſent Archdeacons in their Room, who viſited when 
they did not; and Archbifhop Lanfrank, who lived in the 
11th Century, and in the Reign of Milliam the Conqueyor; 
is by ſome affirmed to be the firſt who gave an Archde e 
any manner of Juriſdiction, | 3 


t this doth not conſiſt with the (b) Conqueror's Writ, | 


which is thus, (viz.) Nullus Epiſcopus vel Archidiaconus de legi- 
bus E piſcopalibus ampling in hc "ls 
us was an uſage in regno anglie uſq; ad mea tempora, from 


whence it may be inferred, that Archdeacons had Juriſdiction 


here in the Times of our Saxon and Daniſh Anceſtors. 
And Sir Henry Spelman is of the ſame Opinion, that Arch- 
deacons in thoſe very Days had a ſuperintendent Power over all 
parochial Parſons in every Deanry in their Precincts. 
What ever Juriſdiction they had before the Conqueſt, it 
cannot be denied but that they had ſome afterwards; for 
before the Clergy had any Proctors of their own they were 
repreſented in Convocation by the Archdeacons, to whom they 
gave Letters of Proxy to act in their behalt. * 
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edo placita teneat, which he tells 
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58 17 5 Archdeacon. 

Thus it was Anno. 22 H. 1. which is the firſt Account 
we. have of their being ſummoned to the Convocation; but 
Ano. 15. H. 3. they were ſummoned by expreſs Name, 
| (viz. there was Ingens confitorium Abbatum & Archdiacono- 
rum at St. Albans ; and Anno. 32. of the ſame King he ſum- 
moned Magnates ſuos nec non Archidiaconos, &c. 


This being the Original of (c) Archdeacons, tis impoſſible ' 


for them to preſcribe to an Independency on the Biſhop, as it 
was declared in a Court of Law they might, and endea- 
voured to be proved by the Gloſs on a Legatine Conftitu= 
tion, where we read that an Archdeacon may have a cuſto- 
mary Juriſdiction diſtin from the Biſhop, and to which 
he may preſcribe. L VVG 
But the meaning of it is not that there can be an Archdea- 
conry by Preſcription and independant on the Biſhop, but 
that the Archdeacon may preſcribe to a particular Furiſdiction 
exempt from the Ordinary, which Iuriſdictidn hath cuſtoma- 


rily been enjoied by him and his Predeceſſors time out of 


mind. | | 
bus the Archdeacon of Richmond (d) may preſcribe to grant 
Inſtitutions to Benefices, but he had that Power originally 
from the Biſhop, becauſe the Juriſdiction of the whole Dio- 
ceſs was in him before there was an Archdeacon, but the 
Grant which he had being loſt, and it being cuſtomary for 
him to inſtitute, by vertue (as it muſt be ſuppoſe1) of ſuch 
Original Grant, he may therefore preſcribe to do it. 

So likewiſe the Archdeacon of Cornwall hath a particular 
Juriſdiction to grant Probates of Wills, which other Arch- 
deacons have not. | 8 
All theſe Juriſdictions are founded upon ancient Cuſtoms, 
but ſtill ſubordinate to the Biſhop, for ſo is the Archdeacon in 
dur Law, and ſo he is likewiſe by the Canon Law, for he 1s 
Vicarius Epiſcopi; and no longer ago than in Hduood's Time 
he had not power to paſs Cenſures in his own Name, but 
for ſome ſmall Fault, nor then neither, but where there was 
a Cuſtom to warant him ſo to do; he could not viſit de 
£022uni jure, but as the Canoniſts call it, per modum ſcrutat- 
ĩonis fimplicis, that is he could enquire into the Crimes but 
could not puniſh the Criminals. 

But becauſe he hath in one Senſe, according to the Ca- 
ſuiſts, a cure of Souls, by vertue of his Office, tho' tis in 
foro exteriori tantum & ſme paſtorali cura, and having Authori- 
ty to perform miniſterial Acts, as to ſuſpend, excommuni- 
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Archdeacon. 59 
cate; abſolve, &. therefore by the Eccleſiaſtical Law he 
he is obliged to reſidence. „ 

But he hath no parochial Cure, and therefore an Archdea- 
conry is not comprehended under the Name of a Benefice with 
cure; for if one who hath ſuch a Benefice accepts an Arch- 
deaconry tis not void by our Law, tho' tis fo by the Canon 


Law, and that may be the Reaſon of the Proviſo in the 


Statute 21 H. 8. cap. 13. by which tis enacted, that it (hall 

not be taken under that Name. | | | 
And as he hath a Juriſdition in certain Caſes, ſo for the 

better exerciſing the ſame, he hath power to keep a (e) Court 


- which is called the Court of the Archdeacon, or his Com- 


r and this he may hold in any place within his 
Archdeaconry, and there 1 may determine Spiritual Cauſes, 
but ſuch Judgment is not final, for there lies an Appeal 
from his Sentence to the Biſhop of the Dioceſs, and not to 
the Arches, becauſe the Archdeacon's Power was derived 
from the Biſhop, and therefore his Acts muſt be ſubordi- 
nate to him. : | 

_ There 1s an Officer belonging to this Court, called a Re- 
pier, (f) whoſe Office concerns the Adminiſtration of Ju- 


tice, and therefore the Archdeacon cannot by Law take any 
Money for granting it, if he doth the Office will be forfeit 


to the Queen and not to the Biſhop ; that is, the Grant is 


void, and becauſe the Archdeacon bath by this means diſa- 


bled himſelf, therefore the Power to ſupply the Office is de- 


volved upon the Queen as Supreme Ordinary. 


Lat, He claims Synodals, which is a Tribute paid to 
bim by the inferior Clergy for his Eaſter Viſitation ; tis paid 
by no certain Rule that 1 can find, but by ſome ancient 

axation of which there are no TR | - 

Sir Simon Degg is of Opinion, that it may be paid as a 
Contribution to their Charge in attending the Synoas, they 
being, in former Times, choſen by the Deacons, and ſent᷑ 
thither as their Repreſentatives ; | 

But if I may. have leave to conjecture it was thus: Tis a 
Tribute originally given to the Biſhop, at the aſſembling 
a Synod within his Dioceſs, which he was formerly oblig 
to do once a Year, and then a certain Sum was paid to him 
by the Clergy, as a: Token of their NN oF: 

Thoſe Synods were uſually held in the Cathedrals, and 
the Biſhops preſided in them, but after the Conqueſt his 
Attendance being required at the King's Court, tis proba- 
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ble he might delegates Archdeacons to fit in his Room, for 
they being always near the Biſhop had very nuch improved 
their Intereſt and Power with him, and from thence tis that 
Archdeacom claim Snodals at this time De jure communi 


Eccleſiaſtico, which they originally had by Agreement and 
Compoſition with the Biſhop; which Compoſitions being 
now loſt, and the Duty being conſtantly paid, they now I 
hein „„ 
yearly Sum to the Biſhop, Pro exteriori r 
" 1s called Preſtation Money. I t 
HIS is the ancient Cunſſfory Curt of the Archbiſhop of 
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out of any part-of his Province, who lives in another Dio- 
ceſs, 18 now i reſtrained by that Statute, unleſs it be upon an 
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Articles of Religion. 


IN the Reign of H. 8. there was a Book publiſhed, which 
was called The neceſſary Er udition of a Chriſtian Man; the 
' Deſign of it was to expole the Errors of the Church of Nome, 
and to condemn thoſe Doctrines which had been generally 
received by the People, but there was no Aſſe or Subſcrip- 
tion required to this Book. CCC 
In the next R Fu when the Worſhip was more reformed, 
then were the Articles of Religion prepared; and tis gene- 
rally thought, by Archbiſhop Cranmes and Biſhbp Reydley; the 
Manuſcript was ſigned by both Houſes of Convocation, and 
publiſhed in the laſt Year of Ed. 6. 25 
Theſe Articles were reviewed by the Biſhops of bath Pro- 
vinces, and by the Convocation aſſembled in the n Vear 
of the Queen, and were then re- publiſned; and aboſt Nine 
Years afterwards they were re- viewed a ſecond time by; Areb- 
biſhop Parker, and ſubſcribed by him and Ten other Biſhops 
ina provincial Synod, as containing true and ſoand Doctrine; 
and theſe original Manuſcripts were given by that Arch- 
biſhop to Corpus Chriſti College in Cambridge, where they now 
remain. ; vo 
They are Thirty Nine in Number, and are Articles of 
Church Cmmunion as to the (h) Laity, and by the Canon tis 
decreed, that whoſoever ſhall affirm that they are in an 
Part ſuperſtitious or erroneous, or ſuch which may not with 
a good Conſcience be ſubſcribed, ſuch Perſons is ipſo facto ex- 
communicated. | | 


This Canon relates to the whole Body of the People, in 


which the Clergy muſt be comprehended : And the learned 
Biſhop of Sarum tells us, that every Perſon who, doth not 
think ſome Propoſition 1n them to be very erroneous, even to 


ſuch a degree that he cannot hold Communion with thoſe! 


who aſſent to them, muſt, and is obliged, ta continue in 
our Communion. | AID 

But the Legal Subſcription is enjoined by a (i) Statute 
which eſtabliſhes theſe Articles, and requires every Clergy- 


man to declare his Aſſent, and ſubſcribe them in the Preſence 


This being done he muſt bring a Teſtimonial or Certifi- 
cate from the Biſhop of ſuch his Aſſent and Subſcription, 
| 2 
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62 Articles of Religion 


and muſt publickly read the Articles in the Church where he 
is to ſerve, and declare his unfeigned Aſſent to the ſame, 
and this he muſt do within two Months after his 1 
accounting twenty eight Days to the Month, or elſe he is 


5255 facto (by deprived, and a general Pardon will not reſtore 


And this Subſcription muſt be conſidered as a Declaration 
of r of the Subſcriber; and therefore if he declare 
that he ſubſcribes and aſſents to the (1) Articles, fo far forth 

as they are agreeable to the Law of God tis not good, | 

'Tis true, the Form of the Subſcription is not ſet down in 
the () Statute, but by the Canon tis expreſly required, 
thathe ſubſcribe and allow the Book of Articles, and that 
oy every Article to be agreeable to the Word of 


- Thoſe who diſſent from our Church cannot ſubſcribe to 
the 3d Article as agreeable to the Word of God, (viz.) A. 
Chriſt died for us, and was buried, ſo alſo is it to be believed that 
he went down into Hell, for they cannot believe the Local De- 
ſcent of Chriſt into Hell, which theſe Words ſeem to im- 
port, becauſe none of the Evangeliſts mention it; and they 

ay 


tis improbable ſo remarkable a Tranſaction would have 


been omitted by them, and by the Fathers who lived in their 
Days and ſoon after them. | 
 Theaforeſaid __ of Sarum tells us, that theſe Words, 
— He went into Hell) will admit of three different Con- 
ctions both in the Letter and and in Grammar. 
(i.) The Local Deſcent, and that is implied by the Engliſh 
Word Hell. ; 2 | 
6% r Grave according to the Signification of the Hebrew 
ord. 


(3.) The Place of Spirits * from their Bodies ac- 


cord ing to the Greek Wor 8 5 

So that a Man may ſubſcribe to this Article, if he appre- 
hend it in either of theſe Senſes. 

But to return to Subſcriptions required by the Clergy, Sir 
Symon Degg adviſes them to have ſome credible Witneſſes 
preſent 'when they ſubſcribe before the Biſhop; and that 

thoſe Witneſſes do atteſt the Biſhop's Certificate of ſuch Sub- 
ſcriptions; and that they get two Books of Articles, and 
give one to a Pariſhioner to read with them, and them to atteſt 
the Book after this manner: 
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Articles of Religion. 63 
1 R. B. was preſent on ſuch a Day in the Pariſh Church 
| of H. in the County of S. and heard F. S. then and there 
read the ſaid Thirty Nine Articles during the time of Di- 
vine Service, and declare his unfeigned Aſſent and Conſent | 
to all the Matters therein contained ; and he adviſes the 
Clergyman to keep the Articles thus ſubſcribed by the Pa- 
riſhioner, ; g | 
But if he neglect till the two Months are expired, then he 
adviſes him to get the Queen's Title Ad Grroborandum as he 
calls it, and afterwards to perfect his former Neglect. 
In theſe Caſes of Deprivation the Patron muſt have perſo- 
nal Notice from the Biſhop, and the firſt Caſe which hap- 
pen d upon this Statute was to this very purpoſe, and it wag 
about five Years aftet it was made, which was this: One 
(n) Thwaites was preſented by an Abbot in the "yp of H. 8. 
and was afterwards deprived for not reading the Articles; 
the Biſhop of Carliſle, in whoſe Dioceſs the Benefice was, ſens 
a Mandate to the Curate of that very Church to be read there, 
pargonting that Thwaites had not ſubſcribed the Articles, 
and this was read in the Church and fixed on the Door ; but 
et it was not a good Notice of the Deprivation, for the 
iſhop ought to give perſonal Notice to the Patron before he 
could have a Title to preſent by Lapſe.  -' _ 
A Parſon having one (s) Benefice with Cure accepts anv« 
ther, to which he was inducted, but did not ſabſcribe the 
Articles after his Induction as required by the Statute ; the 
firſt Benefice is not void by the Acceptance of the ſecond, be- 
cauſe he was never a lawful Incumbent on it; for not ſubſcri- 
bing the Articles made his Admiſſion to the ſecond Livin 
void, and by Conſequence there was no Caule for looſing 
the firſt Benefice, | | 3 
But if aſter Admiſſion into the ſecond () Living he had 
ſubſcribed the Articles, then he had been 1ncumbent pro 
tempore, vix. for two Months, tho' he had not read them; 
and fo by taking the ſecond Living the firſt was void; and 
by not reading them within two Months after his Induction 
into the ſecond Living that was void likewiſe. A 
About ſix Years after Thwaites's (q) Caſe a Quare impedit 
was brought upon the Queen's Title to preſent to the Rectory ' 
of Haverſham in the Dioceſs of Lincoln for that Aſbron, the 
lait Incumbent had not read the Articles; but becauſe it was 
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not. aid that the Church of Haverſham was a Church (*) with 
Cure, Cc. the Declaration was ill. 94 
Ik the Key of the Church cannot be had, tis ſufficient to 
read the (7) Articles in the Church-porch, in the time of 
Divine Service. 
The Proof in this Caſe may be of a Negative, which 
is not uſual in other Caſes; for if a Parſon ſue for Tyt 
and the Pariſhioner pleads that he did not read the Thirty 
Nine Articles, he muſt prove it, becauſe the Law doth 
preſung; He Affirmative, (viz.) that the Parſon did read 
em. | 
Fo in (7) Ejectment for a Rectory, Cc. tis ſufficient if 
the Parſon proves his Admiſſion, Inſtitution and Induction, 


without Proof that he read the Articles, 


: "I 8 2 Audience. 


N former * the Archbiſhop of Canterbury did hear Spiti- 
1 tual Cauſes in his N W ratpa he had a 


Court there Called a Court of Audience, 
But before he came to any Determination, he adviſed with 


Perſons learned in the Civil and Canon Laws, who from 


thence were called his Auditors. | . 

Afterwards one Perſon was thought to be ſufficient in this 
Matter, and he obtained the Name of Auditor audientia Can- 
| tuarenſis, and the Court was called Curia Andientie.” 


This Auditor derived his Authority from the 88 
t : 


and his Juriſdi&tion was equal to that of the Dean of 
Arches, tho' he was inferior to him both 1n Dignity and An- 
tiquity ; for by a ſpecial Commiſſion he is made Vicar-Ge- 
neral to the Archbiſhop ; and by Vertue thereof he hath all 
Spiritual Juriſdiction in any Dioceſs within his Province, 
Sede vacante, and this he might execute, either by himſelf or 
his Commiſſary, and might cite any Perſon out of fuch 
Dioceſs without Danger of the Statute 23 H. 8. becauſe the 
Archbiſhop in ſuch Caſe is Ordinary of that Dioceſs. 
But generally matters only (x) pro forma, were tran- 
ſacted in this Court by the Archbiſhop himſelf as concerning 


Confirmations, Elections, and Conſecrations of Biſhops, 
and Matters of voluntary Juriſdiction, and ex officio, as 


ht tt 


| 2 Lut. 1089. ' ; A 5 a 4 1 
c, wk tee, be 
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Avoidance. 5 
granting the Guardianſhip of Spiritualities, Admiſſions and 
Inſtitutions to Benefices, Sede vacante, and diſpenſing with 
Bans of Marriage, but now this Court is not ſo much in uſe 
as formerly. 8 


5 Axoidlance. 


T HIS, as 'tis oppoſed to Plenarty, is where there is a 
Want of a lawful Incumbent on a Benefice, during 


ſions belonging to it are in Abeiance. EL 7 

= The Cauſes of Avoidance are more by the Canon Law 
chan they are by the Common Law; and tho thoſe La ws agree 
in many of ſuch Cauſes, yet they differ in ſome, as for In- 
ſtance : If a Lay man is preſented to a Church, tis void by the 
Canon Law, but, the Capacity of the Perſon is not ſo 


Induction; for by thoſe Acts the Church is full, and ſhall not 
be void, but from the Time of the Deprivation of the Incum- 
bent for his Incapacity, F 
Avoidanres ate either in Fact or Lam: The firſt and moſt 
natural is by death of the Party, and in ſuch Caſe the Patron 
muſt take Notice of the Avoidance, fo as to preſent within 
the ſix Months. | FTE: ONE I Red 72 
Then there is an Avoidance by Ceſſion, Plurality, Depriva- 
tion, Incapatity, Union,  Symony, Cc. theſe are Avoidances in 
Law, and of ſuch no Title accrues to the Patron, , 
There are alſo Avoidances by the (x) Act of the Party 
as by Reſignation, and there the Ordinary muſt give Notice to 
Whe Patron before he can have a Title to preſent by Lapſe; = 
(I.) There are likewiſe Avoidances by Act of - Parliat® 
ent, as if Tenths due to the Queen are demanded at the 


e, | | de | 
ouſe or Church of a (y) Clergyman, by ſuch who are charg- 
5 d to collect them, and not paid in Forty Days, then upon 
he uy Certificate thereof into the Excheguer, the Perſon 
8 ipſo facto deprived. 85 | 


(2.) If a beneficed Perſon is convi cel in maintaining any 


n- - d * 

oreign (⁊) Power by his preaching. „ 
2 | (3.) He who maintains a Dockrine contrary to the Thirty 
- | ne (4) Articles, and being ſummened before the Ordinary 


loth perſiſt in it, may be deprived by him. 


—_ * tc. — 
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which Vacancy the Church is Quaſi viduata, and the Poſſeſ- 


much conſidered by the Common Law, as his Inſtitution and 


(x) Dyer 327. 0 26 H. 8. (z) I Elis, cap. I, (a) 13. Eli | 


66. Avoidance: - | 
( 4.) So an Officer taking () Money or any Reward for 
admitting, inſtituting, or inducting, &c, looſes two Years | 
Profits ot che Benefice, according to the true Value, and 
that the Benefice ſhall efiſoon be void. | 
| (5.) So if any Clerzyman, who ſhall be preſented by 
either (c). Univerſity to a Living in the Gift of a Papiſt, 
if 4 (hall abſent himſelf ſix Days, the Benefice ſhall be 
void. . = | 
66.) So a Clergyman' omitting to take the (d) Abyura- 8 
tion wa within three Months after entry on a Benefice, 
cis void. e | 5 
Theſe Statutes are differently penned, as to the Avoidance, Þ 
for ſome are, that the Clerk ſhall be deprived, that he ſhall 
laſe his ſpiritual Promotion; that bis Benefice ſhall be void, that 
It — eftſoon be void, and that he ſhall be ipſo facto de- 
prived. | | =_ 
Now in all theſe Caſes, but the laſt, there muſt be a Sen- 2” 
tence judicially pronounced to make the Living void; and 
the Canoniſts afirm it muſt be fo in the laſt Caſe, unleſs 
the Legiſlators Minds do more fully appear, as by thoſe <2 
Words; That the Benefice ſhall be void, jo that it ſhall le lan- "<< 
ful to preſent another; and they ſay that where the Words are, 22 
a Man ſhall be ipſo facto deprived, he only loſes the Titk WW ©" 
which he had to the Benefice, but may keep the Poſſeſſion WW * 
till Sentence of Deprivation, | 
*Tis true, there hath been a Refolution in a Court ! 
Common Law, agreeable to the Opinion of the Canoniſts iſ 
in the firſt of theſe Caſes, and it was upon the Statut 
21 H. 8. cap. 13. winch enacts, that if -a Man takes two of 


, nd Be ps Q © „ 


= 


Livings incompatible, and is inducted into the ſecond, thei . © 
firſt ſhall be void, and the Patron ſhall preſent another, as if 1 
Picumbent had been dead; this is an Avoidance without A De 4 


claratory (e) Sentence of Deprivation ; and ſo tis in ou 77 
Law, where the Words are that the Party ſhall be (Ff) i ble 
facto deprived, tho the Canoniſts are of another Opinion. le, 

The different penning of Acts of Parliament of this N ©: 
ture is farther to be obſerved in the Caſes following: Where 1 
an Act declares the Admiſſion, Inſtitution; and Induction to t 
void, as it doth where a Man is made a (g) Prieſt unde "ry 
Twenty Three Years of Age, there tis void without a Ser _ 
tence of Deprivation. | | 


Res” —_— 
y— 


5) 31 Eliz. cap. 6. (e) x Willi. cap. 26, 
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PE. ne 67 
But if a (6) Statute makes a Man incapable of a Benefice, 
under the A a pecuniary Forfeiture; as. for In- 
ance : That no Perſon {hall be capable of any Eccleſiaſti- 
cal Promotion, before he is ordajned' Prieſt, under the Penal- 


y ty of 1001. that doth not make the Admiſſion void, and by 
; conſequence there is no Occaſion of any Sentence. 
be Laſtly, *Tis to be obſerved, that in all Cafes of Avoidance, 
by Act of Parliament, the Biſhop ſhall not collate by Lapſe, 

1 but from the time of Notice given to the Patron, unleſs tis 
- ſpecially provided by the Act to the contrary. 0] }þ | 
72 The next thing to be conſidered is, who ſhall have the 
- Profits during an Avoidance ; and as to that matter it hath | 
been held, that the Houſe and Glebe are in abeiance; and for- 
at merlyitwas held, that if the Incumbent had lived till Lady Day, 
le. he might diſpoſethe Tythes of the Summer following by his Will. 

| But now, by the Statute, 28 H. 8. cap. 11. the Profits 
al ariſing, during the Avoidance, are given to the next In- 
252 cumbent, towards Payment of the Firſt Fruits; and the Or- 
leſs dinary, who hinders him, forfeits treble Damages, to be re- 
ole covered by ; ; but ſuch Ordinary may 


receive the Profits to provide for the Service of the Church, 
or the 


ne and ſhall be allowed Charges of ſupplying the Cure, 
ache and carrying in the Tythes ; and for this purpoſe the Church- 
Bon wardens are uſually appointed under the Seal of the Court. 
By the ſame Statute the Succeſſor is to hate the Parſonage 
+ of AY Houſe, and ſuch Glebe as is not ſown, and this he muſt 
nilt, have within a Month after Warning; but if the Glebe is 
un W owed, then the Incumbent may diſpoſe it by his Will, out 
two of which Tythes muſt be paid to the Succeflor. © 
So likewiſe if the Avoidance is by Deprivation or Reſigna- 
if „os, the Succeſſor ſhall have the Tythes of the Glebe ſown, 
Pe As the Advowſon it ſelf may paſs by Deed, ſo may the 


u cu ver Avoidance, but this muſt be where the Church is full; 
for where there is no Incumbent the void Turn is not granta- 
ble, becauſe tis a meer ſpiritual Thing; and during the Va- 
Ny cancy, tis only a Thing in Action; tis a Power or Autho- 
When rity of Nomination veſted in the Perſon of the Patron, and 

% dot the Advowſon it ſelf. | pat | 
Iis true, the (i) Queen byther Prerogative, may grant z 
thing in Action, but not in this Caſe; therefore where She 
18 ſeized of a Mannor, to which an Advomſon is appendent, and 
the Church being void, She grants the Mannor with the Ad- 
vowſon; the void Turn doth not paſs to the Grantee, becauſe it 
() 14 Care . Gap. „ % 2 Ref Abf. 1b—ñ?ĩẽ. 
e Vu 
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68 Avoidance, 55 
was a Chattel veſted in the Queen; but if the Advowſon 
had been in groſs, and not appendent, tis otherwiſe. 

A Grant of the next Avoidance is no more than a Chat- 
tel; for if 'tis granted to a Man, his Heirs and Aſſigns, it 
. ſhall go to his Executors. But tho'-'tis only a_Chatrtel, it 
will ＋ cam by the Words bona & catalla, becauſe thoſe ge- 
neral Words comprehend ſuch things which a Man hath in 
Poſſeſſion, but jus preſentandi is a future Right = 

But if the (4 Grantis to a Man and his Aſſigns for his Life, 
and that it ſhall be lawful for him, during his Life, to pre- 
ſent to the Church where it ſhall happen to be void, this is 
a limiited Grant; ſo that if there is no Avoidance, during 
his Life, his Executors ſhall not have it afterwards, 4 

Fuſtice Coke reports the ſame Caſe a little plainer; and hie 
tells us, that the Grantee, for Life, died before the Church 

was void, and his Executor granted the next Avoidance to 

another, who preſented upon the Death of the laſt Incum- i 
bent, and the Iſſue was upon non conceſſit, which was found i 
_* accordingly, for the grant was void. „„ 

There is a plain Difference between a Grant of an Avoi- 
dance, and the Grant of the next Avoidance ; for the one 1s | 
a thing in actual Poſſeſhon, and the other in Expectation, 7 

But becauſe we often meet with Grants of the next A- 
voidance, I ſhall ſhew | p je a Bog 

(1.) Where ſuch Grants are void in themſelves. 

(2.) Where they are made void by the Act of the Party, 


* 


and where not. 
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(3.) Where they are made void by the Act of a Third 1 
Perſon, who is no Party to the Grat. Ave 

(1.) Where ſuch Grants are void in themſelves;, and as to inte 
this, ift Tenant in Tail of a Mannor to which an Advow- the 
fon is appendant, grants the next Avoidance, and dies before Wil pref 
the Church becomes void; this Grant is not good, becauſe {hal 
tis only a (1) Grant of a Chattel, for there can be xo Rent G 
reſerved upon ſuch a Grant. 7 act 
So if Tenant in Tail of an Advowſon, and his Son and A 
Heir join in a () Grant of the next Avoidance, and be is 
then the Father dies, this Grant is void as to the Son, be- tee o 
cauſe he had nothing in the Advowſon, either in Poſſeſſion Ti 
or Right, at the time of the Gant. | cure 
(2,) Tis void by the () Act of the Party, as where a or ti 


Man grants Proximam advoc ationem when it ſhall happen to BW con 


() Jones 407, Cro. Car. 5056. 2 Rol. Abr. 49. (!) 1 Rol. Rep. 190 
; Bail 51. ( Hob. 45. - G) 1 And. 15 Dyer 139, Moor 249- be 


RAS - Avoidance; 69 
be void, and the Church was void at that time; this made 


be good for the next Turn after that. be 
But if he es ſaying Were 
nandocunq: o cung; Eccleſia Vacare contigerit pro unica 
_ me 4 * — that he Crone ſhall be m torce 11 2 fit 
Clerk be admitted upon his Preſentation, if he doth not pre- 
ſent upon the next Avoidance; this Grant is void, hecauſe 
the Limitation being incertain, the Law will enforce the 
ſooneſt Execution of it; but if theſe (o Words ſhould be 
conſtrued to give him Liberty to preſent when he will, it 
will be void for that very Reaſon, becauſe the Grantee could 
not then be barred, either by Lapſe or Uſurpation, which is 
contrary to the Nature of an Advowſon. 
So if 1 grant (p) Proximam ad voc atinem to Two, and af- 
terwards the Church being void, one releaſes to the other all 


dance was attached at that very time, for the Title was in 
W both, and one could not then releaſe to the other. 
s But if the next (2) Avoidance is granted to two, and 
one releaſes to the other in the Life- time of the Incumbent ; 
be, to whom the Releaſe is made, may bring a quare impe- 


Incumbent, the next Ayoidance was only a thing in In- 
tereſt, and might be releaſed, for it was not a thing in 
Action till the Church was actually void. 0: 

If (7) Leſſee for Years of an Advowſon grants the next 
Avoi which ſhall happen during the Term, and then dies 
inteſtate, and his Adminiſtrator ſurrendered the Term to 
the Leſſor, then the Church becomes void, the Grantee ſhall 


ore ll preſent, notwithſtanding the Surrender of the Term, for it 

uſc Wl ſhall be intended to continue for his Benefit. | 

ent (3.) A Grant of the next Avoidance may be void by the 
act of a Third Party, who is a Stranger to the Grant, 

nd As where the King makes a Parſon a Biſhop, in ſuch caſe 

und be is to preſent by vertue of his Prerogative, ſo that the Gran: 


tee of the next Avoidance cannot bave the next Turn; 
Therefore where a Man gave ( Bond conditioned to pro- 
cure a Grant of the next Avoidance of an Archdeaconry 


ä _ — n — 
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the Grant void as to that very next Avoidance, but it ſhall 


his Right, &c. this Releaſe is void, becauſe the next Avoi- 


lit in his own Name; becauſe during the Liſe-time of the 


for the Obligee, ſo that he might preſent, and the Archdea- 
con was made a Biſhop before the next Avoidance ; by 


thiy 


f 
4 
} 
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ve 
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T | 
this means the Bond is forfeited, becauſe the King had 
1 Title by vertue of his Preregative to preſent to the next 
Turn. 2 31 


ny BANS; See Marriage, 


Baptiſm. 


THIS is a Fzderal Admiſſion of Perſons into Chriſtiani- 
| „in which all the Bleſſings of the Goſpel. are made 
over, on God's Part, to the Baptized; and thoſe who are 
admitted to Baptiſm, are by ſolemn Vows obliged to obſerve 
the Chriſtian Religion. 33 . 
It is an Inſtitution by that Miſſion which Chriſt gave to 
his Diſciples to go and preach and make Diſciples, (:) Bap- 
tizing them in the Name of the Father, ; xc. N 
So that they were firſt to be made Diſciples, that is they 
muſt be firſt convinced that Chriſt is the Meſſias, and ſent of 
God to be the Saviour of the World; and when they ſted- 
faltly believed this Doctrine, then they were to. be baptized, 
in order to be initiated in Chriſtianity, and obliged to re- 
nounce Heatheniſm. 5 „ 

By the Moſaical Diſpenſation Circumciſion was a Fæderal 


Admiſſion to the Fewi/h Religion, and that being taken a- 


way, Baptiſm was inſtituted in its ſtead; which tho' in Cir- 
cumſtances not agreeable to Circumciſion, yet both are a- like 


in their reſpect, (vis. ) that both were the reſpective Rites of 


Admiſſion into the ſeveral Covenants, and thereby the Cove- 


nantees became entituled to the reſpective Privileges which WM 
were annexed to them, and in both Caſes they were obliged i 
to obſerve the whole Law to which they were reſpectively ini- 


4 


tiated. 


and of the manner of performing it; for when St. 70h 
baptized others, and they would know who he was, he told 
them he was not the Meſſeus, nor Elias, &c. they immedi- 
ately replied, why dof thou then haptixe? From which Words 

tis natural to 2 that if he had been either of thoſe Per- 
ſons, he might have baptized; and it was uſual amonęſt 
them, when an Heathen was converted to Judaiſm, to waſh 


— — ä R 8 


(1) Matt, xxvili. 19. | 
** x Wy the 


And tho Baptiſm was not uſed amongſt the Jews, yet 
they had a Notion of it (as we are told by learned Men) 
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the Convret, which was an Emblem of Purification from his 
former Idolatry and Entry'into their Religion. 1 
The Perſons aſterwards baptized by Chriſt were firſt led to 
the Water, and laid naked therein, as a Man 1s laid in his 
Grave, and without any Garments, but only ſuch which 
might cover the natural Secrets, and then theſe Words were 
ſpoke, I Baptize thee, Sec. EE | es 
And from this Example, Baptiſm in the Primitive 
Times was uſually in Rivers and Fountains, which might 
be conyenient enough in the Eafer» Countries, becauſe the 


1s ſick, 


= Converts were not only many, but Men of Years, | 
_ And with us here in () England we have an Account, that 
e v ben the Saxons were firſt converted to Chriſtianity, many 
= were baptized in the River Swale; and our Hiſtories mention 
= chat Paulinus the firſt Archbiſhop of Tork, when he converte 
te North Part of England to Chriſtianity, baptized ſeveral 
E in the Rivers Darwent and Humber. | 
” Wen the Cuſtom of baptizing in Rivers and Fountains 
of BY was diſcontinued, the People made little Veſſels in their Houſes. 
d- 1 to hold the Baptiſmal Water, and from thence they were 
d. can * 3 | 
re. Afterwards, when the (x) Oriftians were perſecuted, 
they baptized People in Woods, and when the Perſecution 
of Wy ceaſed they came nearer to the Churches, and placed their 
= Fonts at a little Diſtance, then they got Leave to ſet them in 
nh the Church. Porch, and fo by degrees placed them in the 
ine Churches, but not in every Church, for at firſt they were on- 
4” ly in Cathedrals ; and tho' the Service might be performed in. 
de. tte Country Churches, yet Baptiſms and Burials were only 
ich in the the great Churches, unleſs in caſes of Neceſſity. 
a” When theſe Fonts firſt got into the Churches they were 
ni. Placed at the Entrance, and the People went down a few 
Steps to thetn, and they were ſo large, that thoſe who were 
-— BY baptized, were dipped in the Water; but when Immerſion 
a Wy was no longer uſed, Fonts were ſtill kept up in the Chutches, 
* tho not ſo large as before; and this ſhews that Baptiſm 
od was anciently to be celebrated, not only in Churches, but in 
* the moſt publick Place thereof, (viz.) at the very Entrance 
„az into it, and this may be the reaſon why tis enjoined by the 
as 0) Canon to be adminiſtred in Churches and not in private 
oof duſes, unleſs in caſes of Neceſſity, as where the Chijd 


(en Rede lib. 2 gale 44. c Rydly's View, Ce. 23% 00 Canon 71. 
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- | Baptiſm. 
The learned Biſhop of Wercefer tells us, that whilſt the 
ancient Diſcipline was kept up, Baptiſm could not be ad- 
miniſtred privately, becauſe it was never celebrated but in 
the great Feſtivals of the Vear; but this muſt be under- 
ſtood of Perſons converted to Chriſtianit) by preaching, 
and not of Infants; for ſuch who came to be baptized, | 
were to be examined in the Face of the Church; but 
when whole Nations were converted, and Infants were bapti- 
zed, the moſt regular and ſolemn Method was to baptize them 
in Churches. | | ir | 
Now as to baptizing Infants, I agree there is no poſitive 
Rule for it in the Scripture ; yet ſince Chriſt conformed his 
Inſtitutions in ſome Meaſure agreeable to the Laws of the Fews, 
tis reaſonable to believe, that where he gave no expreſs Com- 
mand to the. contrary, ſomething like their Diſpenſation i 
ſhould continu. 1 1 
In all Ages Parents had a natural Power and Authority 
over their Children, therefore they are entruſted by the Laws 
of Nations to look after their civil Rights; and tis for this 
reaſon that all Contracts which they make in the behalf of their 
Children, being Infants. and which are for their Advantage, 
ſhall not be avoided by them when of full Age; and if they 
have ſuch a Right in temporal Affairs, tis highly reaſonable 
that they may dedicate their infant Children to God, and 
the rather, becauſe in the New Diſpenſation nothing is ſaid 
. againſt baptizing Infants, therefore it may ſeem reaſonable, 
'that both Diſpenſations ſhould agree in this, (viz.) that as 
Infants were circumciſed formerly, ſo they may be bapti- 
zed now. 0 | | | 
"The firit Debate about this matter was in the beginning of 
the Reformation, for Anno 3 Ed. 6. ſeveral Germans came 
* hither, who held that Infants ought not to be baptized, be- 
cauſe they were not capable of Inſtruction; and this Opini- 
on they grounded upon the firſt Inſtitution of Baptiſm before- 
mentioned, which was, that the Diſciples ſhould firſt preach 
and then baptize the People; | EE 
Iheſe were called the Moderate Anabaptiftis; but there 
were more of that Sect who denied all the Principles of 
the Cxiſt ian Religion, and theſe were Men of | fierce and rebel- 
lious Tempers, they bad rebelled in Germany, and raiſed that 
War which was called there the Ruftick Mar; they took Mun- 
fer, and made John of Leyden their King, whom they called 
the King of the New Feruſalem. - „ 
There was a Commiſſion directed to Archbiſhop Canmer 
and others, to enquire concerning theſe Men and their Con- 
0 8 RR De a 
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Baptilm. 3 
verſation, and to endeavour either to reclaim, or to excom- 
municate and commit them. 5 a 

Amongſt theſe Joan Bocber, commonly called Joan of Kent 
was one, who held that Chriſt was not incarnate of the 
Virgin, becauſe her Fleſh was ſinful, and therefore he could 
not partake of it. 5 EE „ | 

The Archbiſhop, and the reſt of the Commiſſioners, could 
not prevail with her to renounce this Error, therefore ſhe was 
adjudged. an Heretick, and delivered over to the ſecular 
Power for Puniſhment. | ; 3 

The King ſigned a Warrant for her Execution by burning, 
but with Tears in his Eyes, telling the Archbiſhop (who 

ſwaded him toit ) that if he did wrong he muſt anſwer 
it to God; the Woman was burnt, and no * of that 
Archbiſhop's Life expoſed him more than this did. 

But to return from this Digreſſion, there is now a Form of 
Baptiſm enjoined by the Law which muſt be obſerved, and 
the Miniſter cannot refuſe, or delay to baptize a-Child ac- 
= cording to that Form, * brought to the Church, eitber 
= on a () Sunday or Holy-day, it he doth, the Biſhop may 
ſuſpend him for three Months. 8 
: ut if the * Child is in danger of Death, and the Miniſter 
refuſeth to go to the Houſe, being deſired, and the Child dieth 
unbaptized, he ſhall be ſuſpended in like manner, and ſhall 
55 be reſtored till he hath acknowledged his Fault before the 

iſhop, and promiſed to do ſo no more; but where there is 
a Curate this Puniſhment ſhall not extend to the Parſon. 
Now ſince Baptiſm is made a neceſſary means to Salra- 
tion, a Suſpenſion for three Months ſeems to be a very ſlen- 
der Puniſhment for a Miniſter, where a Child dies unbapti- 
zed thro his Negligence or Omiſſion. 

By the (4) Canon a Parent is not to be admitted Godfather 
to his Child, nor any other Perſon, before he hath received 
the Sacrament : We have not many Inſtances of Profecu- 
tiong either for Neglects of this Nature, or for baptizing in 
any other Form than what is enjoined by Law; ſome we 
have, as for Inſtance: | | 

A Man was convicted for baptizing a Child in another 
Form, and was indicted a ſecond time for the like Offenc 
and had Judgment to ſaffer Impriſonment for a Year, anc 
to be ipſo facto deprived of all his ſpiritual Promotions, and, 
upon a Writ of Error brought, this (5) Judgment was rever- 
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ſed, 
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ſed, becauſe the firſt Conviction was not ſet forth in the In- 

dictment, 5 i 2 mud © 
And as Miniſters have been proſecuted for baptizing in a 


different Form than what is required by Law, fo they. have 


proſecuted their Pariſhioners for a Fee due to them upon Bapti- 


Ling in the regular Way; but I cannot find that there is any 


thing due for it, by vertue of any Cuſtom or otherwiſe; and 
therefore where the Curate of (c) Bridlington, in Torkſhire li- 
belled againſt his Pariſhioner for a Shilling, as due to him 
for Baptizing his Child, a Prohibition was granted. | 
By the ancient Canons it was Symony to take any thing 
for Sacraments, becauſe they ought to be adminiſtred freely; 
but the Gorge themſelves taught the Clergy to evade their 
own Laws; for they told them, that tho' they ought not to 


take any thitig for Baptiſm, yet they might Tell the Water 


to the Parents before it was conſecrated. i 
This is one of the worſt of their Evaſions, for Water is an 
Element free and in common to all Mankind for their neceſſa- 

ry Uſe and Corveniene x. . 8 
So that a Miniſter ought not in any caſe to be paid for 
Baptiſm, tis his Duty to baptize in the Church; but if the 
Child is in danger of Death he is obliged to go to the Houſe, 
Cc. but if he baptiſes in a private Houſe where the Child is 
likely to live, and he is paid for his Journey thither, tis as 


bad as being paid for the Water, becauſe tis contrary to his 


Duty to adminiſter Baptiſin in ſuch Caſes. 
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| C AUSES concerning Marriage were at firſt tried in the 


Temporal Courts, but afterwards, by the Conceſſion of 
Princes, ſuch Cauſes were determined 1n the Spiritual Courts, 
and for that reaſon it was thought neceſſary, that the Viola- 
tion of Marriage ſhould be determined there; and as to this 
Matter they diſtinguiſh between i 

5 General 
A and C Baſt ardy. 


Where a Sute is commenc d in a Temporal Court for an 


Inheritance, and the Defendant pleads in diſability that the 
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ning Baſtardy itſelf, as if an Action of Slander is brought 
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Plaintiff is a Baſtard; this muſt be tried in the Spiritual 


Court, and this is called General Baſtardy ; for the Iſſue muſt 


be joined upon it, and tranſmitted by the Queen's Writ to 
the Biſhop, who is to try it in his Conſiſtory Court, not ac- * 
cording to the Canons, but purſuant to the Rules of the 
Common Law, for theſe Laws. differ in this matter, (vix.) 
By the Canons he is no Baſtard who is born before Marriage, 
if the Parents afterwards intermarry ; but tis otherwiſe by 
the Common Law, for ſuch a Child is a Baſtard. 5 
When the matter is tried by the Biſhop he is to certi fie it 
under his Seal to the Queen's Juſtices, which Certificate is 
concluſive to them, for they are to give judgment as tis 
found there. 5 | 4 
But where the principal Matter of the (d) Sute is ro 


for calling the Plaintiff Baſtard, and the Defendant jultMirs 
that he is a Baſtard, it ſhall be tried by the Country, and 
this is called ſpecial Baſt ard. | 1 5 

As for the Derivation of the Word, we have it from the 
Germans, who more properly write it Baſtart; for Bas ſignĩi- 
fies in that and other Languages (mean) and (Sar) in 
the Saxon Tongue, ſignifies riſen, 1o that tie Words import 
meanly riſen, or baſe born. | „ 

But it was not always a Name of Reproach, for it was 
formerly a Term of Honour in ſome Places; and the learned 
(0 Gerte tells us, That in ſome Northern Countries 
they admitted Baſtards into Succeſſion, and that might be 
the reaſon why our firſt King Milliam took upon him that 
Name, for he began his Letter to Alan Earl of Bre teigne in 
this manner: Ego Willielmus cognomento Baſtardus. 

In our Law he is thus defined, (viz.) one who 1s born er- 
illicito concubits, as for Inſtance; if a Man hath (f) Iſſue by 
a Woman, tho he afterwards marry her; ſo if he hath Iſſue 


by a ſecond Wife, when the firſt is living; or if he hath Iſſue 


uport Marriage, within the prohibited Degrees, but not till a 
Divorce, for the Marriage is not void, but voidable. 

Both by the Civil and Canon Law, a Child born before 
Marriage might inherit, if the Marriage followed, and this 
was attempted (2) Anno 20 H. 3. to be made the Law of 
England, the Biſhops all concuzred, becauſe it was the 
() Law of the Church, but the Temporal Lords would not 
admit it. ens ton 7 4» 

(4) Hob. 179. e i e Rol. Abr. 357. (g) H. 3 
4.45 * 1 Toni: i e Oak. Abr. 357. C0 

= . | | ff. 


'Tis generally held, that pater ef nuptiæ demonſt; ant, 
and — in our — thoſe — are begotten be- | 
fore, and born after Marriage are not (5) Baſtards, unleſs tis 
8 that no be the Iſſue of that Marriage, as 
if the Husband is beyond Sea for two Years before the Birth; 
br if he is but FourteenYears.of Age or under; or if he is ſick 
in Bed at the time of the Marriage, and ſo continues, and the 
Wife is delivered in a quarter of a Year afterwards, >8>_ 

But if by any Poſſibility it may be the Child of the Hus- 
band, then tho born after Marriage, the Child, by our Law, 
is called Malier ; 

As if the Wife live in Adultery, and hath Iſſue by another 
Man; yet if by Poſſibility the Husband had acceſs to her, 
it ſhall be preſumed his Child. | 3 

So if the Child is born but three Days after the Martiage 
*tis legitimate. | 46 
By the Civil Law there are five ſorts of Baſtards, | 
Ci.) Thoſe who are born in Fornication between ſingle 
| Perſons, without any ſubſequent Marriage, and thoſe are 
called Filii naturales. | 

Mr. Cambden, in the Life of Queen Elizabeth, tells us, 
That the People made ſeveral Jeſts on theſe Words, being in 
the Statute which prohibited any Perſon, during her Life, to 
aſſert who is, or ſhould be her Heir or Succeſſor (except her 
natural Iſſẽne) which Words he tells us, were put in that 
Act, by the Power of the Earl of Leiceſter, that he might im- 
poſe a Baſtard of his own upon the Engliſh, inſtead of the 

Queen's natural Iſue. ' 1 ; 

(2.) Spurii, thoſe are Baſtards whoſe Fathers never inten- 
ded to keep the Women as Concubines, but to leave them for 
others, and therefore the Father cannot be known but by 
Confeſfion of the Mother. 

8.) Manſer, and that is a Baſtard born of a common 
Strumpet. 3 
(4.) (Morbut) He who is begotten of a married Woman, 
ow who is called Nothus, - becauſe the Marriage ſhews who 

e is. 

(5.) Thoſe who are begotten between Perſons prohibited to 
marry, either by reaſon of Conſanguinity or _— | 

But the common Lawyers only take Notice of three of 
thoſe Baſtards, which they comprehend by theſe Verſes. = 
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Alaſeribos ſeortum, Notho Aacbur dedi om, 
Ut ſeges 4 ſpica ſic Spurins eſt ab amica. CE 


By the Canon Law a Baſtard is prohibited from taking Or- 


$ 

; ders, and is made incapable of any Eccleſiaſtical Benefice, 
k por the Reaſons following; | 

le \ 


| Becauſe the Dignity of the Sacraments ought not to be 
W comniitted to infamous Perſons ; HET „„ 
| 2. Becauſe Children. inherit the Vices of their Parents, 
therefore Baſtards are to have no ſpiritual Promotion in De- 
teſtation of their Parents Crimes. 1 
But the Pope uſually diſpenſed with theſe Canons; yet 
= when one Morgan, the natural Son of H. 2. — 4 — by 
bim, on the Wife of Sir Ralph Blewett, was elected Biſhop of 
Durham, the Pope would not grant him a Diſpenſation, un- 
leſs he would acknowledge himſelf to be the Son of Blenett, 
which herefuſed, and by conſequence had not the Biſhoprick; 


le — being a Baſtard he was incapable of it without a Diſpen- 
By the Civil Law be is made incapable of all Teſtamen- 
8, tary Benefit, either from Father or Mother; but by a Canon 
N La he may take, by a Deviſe, any reaſonable Competency 
o for Wis Maintenance. T6 | „ 
er But both by the Common Law and Statute he is allowed a 
at Maintenance; for by the one any Man is permitted to give 
n. his Baſtard Lands or Tenements by his Will, and the other 
he hath proyided for his convenient (4) Maintenance and Relief, 
by the Parents, and yet he is of no Conſideration in the 
n- Common Law, for he is not accounted of the Blood, ſo as 
or to Raiſe an Uſe, and therefore natural (/) Affection is not a 
Dy ſufficient Conſideration in ſuch Caſe, -  _ : | 
He is not comprehended by the Name of Children in the 
n Statute of Wills, he can have no Heir but of his very Body, 
and if he died without ſuch Heir his Lands ſhall eſcheat; 
n, and yet in ſome Caſes a Baſtard may gain the Right of In- 
ho hetitance againſt a lawful Son; as if a Man, who is ſeized 


in Fee, hath an eldeſt Son, who is a Baſtard, and the 
2 legitimate, by one and the ſame Woman, then the 

ather dies, and the Baſtard enters and hath Iſſue, and dijeth 
without being diſturbed in his Life-time by him who was 
legitimate, he can never afterwards recover the Land, nor 
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any manner of Profits, by putting in his Cattle into the | 


Nine Months and Ten Days after the Conception, accounting 


: plied with Neceſſaries, ſhe was delivered in Twenty Four 


Ihe Civil Law agrees with ours in this Matter, for if 2 


. Otherwiſe : And we have an Account of a Widdow at Paris 


any collateral Heir, in caſe there had been no ſuch Son, be- 
cauſe the Rule is (m) Quod non eſt juſtum r e mortem 
facere Baſtardum, qui toto tempore vitæ pro legitimo habebatur. 

But there are ſeveral Acts by. which the legitimate Son may 
interrupt the Poſſeſſion of the Baſtard, as if he enter, ortake 


| Y 


3 or otherwiſe, tho no expreſs Words of Entry are 


I ſhall conclude this Title with ſome few Obſervations : 
(1. ) Concerning the uſual Time of the Birth of a Child. 
(2.) Concerning Suppoſitious Births, Z 
And firſt as to the time of Birth of a Child, tis uſually 
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Thirty Days to the Month; but tis natural if born at any 
time within Ten Months or Forty Weeks ; yet by Accidents 
the Birth may be occaſioned ſooner or later, as where a Child 
was born Eight Days after the Forty Weeks it was held legi- 
timate; but in this Caſe there were theſe Circumſtances; 
(viz.) the Husband was ſick but one Day before he died, and 
and the Wife was expoſed to cold and hard pos 2 by her 
Father-in-Law, and this occaſioned her Txavel for Six Weeks; 


but as ſoon as ſhe was taken into a (i) e, and was ſup- 
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Ours. | 


Woman is delivered in the beginning of the Eleventh Month 
tis held to be legitimate, but if born at the end of it tis 


that was delivered of a Child Fourteen Months after the 
Death of her Husband, and becauſe of the Reputation of. 
the Woman the Child was held legitimate, tho it ſeems 
to be not only againſt Law, but againſt the Order of Na- 
ture, . | | 
(2.) As for ſuppoſitious Births, both the Laws of England, 
and the Civil Law, provide againſt this. | 
The Author of Hleta, who lived in the Reign of Ed. 2. hath 
a whole Chapter de parts Abe where he tells us what 
Remedy the right Heir had in ſuch caſe (viz.) that a Writ 
was directed to the Sheriff to cauſe the Woman, who pre- 
tended her felf with Child, forthwith to 1 the Coun- 
ty Court, there to be ſearched per diſcretas & legales mu- 
lieres ; and if it was doubtful to them whether ſhe was with 


Child or not, then the Sheriff might commit her to ſome 
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Paſlkaryy. _ .* 
Caſtle, there to continue, and that no Woman with Child 
come near her, quouſq; de partu ſuo conſtare poſſit. . 

This Writ was uſed above Sixty Years before Fleta wrote, 
viz. Anno 5 H. 3. when the Widdow of William Conſtable of 
Manton in Norfolk was found guilty of this Cheat. Y 

And in all Probability it was of uſe in the Saxen Times; 
for the Borm of the Writ is to command the Sheriff to ſum- 
mon the Woman to appear in pleno Comitatu two, as tis gene- 
rally known, that all Buſineſs of the Law was then tran- 
ſacted in that Court where the Biſhop ſate with the civil Magi- 
ſtrate, | | 

But afterwards, when the Courts at Weſtminſter came to 
be eſtabliſhed, then was the Writ de ventre inſpiciendo framed, 
by which the Sheriff was commanded, that in the Preſence 
of Twelve Knights, and fo many Women, Fractari faciat 

ubera & ventrem, whether the Woman was with Child or 


not; and 16 with Child, then about what time it wou d be 


born, and that he certifie the ſame to the Juſtices. of Aſſize, 


'or at Weſtminſter under his Seal, and under the Seals of two 


vf the Men then preſent. SOR He LACK" 
We have two Inſtances of this (o) Writ in our Books, one 


of a Widdow, the other of a Woman who married within 


a Week after the Death of her Husband ; the Writs in both 
Caſes were iſſued out of Chancery, directed to the Sherift of 
Londen, who certified that both were with Child ; and there- 
upon two other Writs iſſued out of the Common Pleas, di- 
rected to the Sheriff to keep them ſafe in his Cuſtody, and to 
be viewed every Day by certain Women named 1n thoſe 
Writs ; ſo that ſome of them might be preſent at her Delivery, 
which was done in the Caſe of the Widdow, but not in the 
Caſe of the married Woman, becauſe ſhe was to cohabit 
with her Husband, and therefore the Court took his Recogni- 
zance, that ſhe ſhould not be removed from his Houſe, but 
be viewed every Day by two Women ; and that thoſe, or 
more, ſhould be preſent at her Delivery. | 
The Civil Law 1s as careful in this matter ; for the Wo- 
man, who ſuppoſes her ſelf to be with Child, muſt intimate 
u twice in every Month to thoſe who are neareſt concerned, 
that they may'ſend Five Women to inſpect her, and ſhe mult 
do the like for the ſpace of a Month, before the expects to be 
— that they may ſend ſome Perſon to be there at that 
& . : 
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The Judge may appoint in. what Houſe ſhe ſhall dwell, 
and the Room wherein ſhe lies muſt be ſearched; and if 
thereis more than one Door it muſt. be nail'd up; and that 
three Men, and as many Women, be ſet. to watch her as 
often as ſhe comes into the Chamber, who are alſo to ſearch. 
all Perſons who come into the Houſe and Chamber, 
When ſhe is in Labour Five Women ſent by the Part 
next concerned, mult be Witnefles to the Birth, of whi 
they muſt have Notice before · hand ; and there muſt be no 
more in the Chamber, at that time, but Ten Women TWO 
Midwives, and Six Servants, of which none muſt be with 
Child, and therefore may be ſearched before they go in; 
there muſt be Three Lights in the Room; the Child, when 
born, muſt be ſhewed to thoſe who are concerned; the Judge | 
mult appoint who ſhall keep it, unleſs the Father hath other- 
_ wiſe appointed; and it mutt be ſnewed twice in a Month 
till 'tis Three Months old, and afterwards, once in a Month, 
till "tis Six Months old, and once in Two Months till tis a 
Yearold ; and from thence, once in Six Months, till it can 
ſpeak; and if any thing is done, or not ſuffered to be 
done, contrary to the Premiſes, then, upon Proof thereof, 
the Child is not to be admitted to the Poſſeſſion of tha 


Eſtate. . age 
Benefice. 


THIS is a fendal Term, and according to the genetal 
Acceptation of the Word all Church Preferments, except 
Biſhopricks are comprehended by it ; that 1s, all parochial 
.Preferments, ſuch as Reftories and Vicaridges, and likewilc 
all Dignities, ſuch as Archdeaconries, Deanries and Prebends. 
The Firſt of theſe (viz.) Rectories and Vicaridges are Bene- 
fices with Cure of Souls, becauſe the Perſons come in by (p) In- 
ſtitution and Induction, but not the other; and yet my 
(9) Lord (te tells us, that they had been Benefices with 
| re, Cc. within the Meaning of the Act againſt Plurali- 
ties, had it not been for a Proviſee in the AG it ſelf to exempt 
them, and fo had Chancellors, Chanters, Treaſurers, in any 
Cathedral or Collegiate Church, and a Parſonage that hath 
a Vicar endowed, and a Benefice perpetually appropriate, 
all which are exempted in that AR. | WW 
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But ſome are of Opinion that Archdeaconries, Deanries and 
Prebends had not been Benefices with Cure of Souls within the 
Meaning of that Act, if they had not been exempted ; for 
there is no ſuch Clauſe of Exeniption in the Statute 13 Eliz, 
cap. 12. concerning reading the Articles of Religion; and 
yet if an Archdeacon, Dean or Prebend do not read them with- 
in the Time limited by Law, their Promotions are not 
void; and the Reaſon is, becauſe theſe are not Benefices with 
cure; and *tis for this Reaſon that the Canoniſts call ſuch 
Preferments fmple Benefices, becauſe thoſe who enjoy them 
have no Cure, Ke. | 8 We 

As to parochial Benefices with Care, the Canon Law de- 
fines them to be a diſtin Portion of Eccleſiaſtical Rights, 
ſet a-part from any temporal Intereſt, and joined to the ſpi- 
ritual Function, and to theſe, no Juriſdiction is annexed ; 
but tis otherwiſe as to Archdeacons and Deans, for they have a 
juriſdiction, becauſe they formerly took the Confeſſion of the 
Chapter, and viſited them. | 

is eſſential to theſe parochial Benefices that they ſhould 
be beſtowed freely reſerving nothing to the Patron; _.- + 

That it be given freely as a Proviſion for the Clerk, who is 
only an «ſu fructuary, and hath no Inheritance in it. 8 
That it muſt always have ſomething of Spirituality annex- 
— toll for where tis given to a Layman tis not properly a 

enefice. | | | 
That in its own Nature it ſhould be perpetual, that is 
for ever annexed to- the Church, and that all manger of 
Contracts concerning it are to be void. | 


Births. 


Y theStatute 6 & 7 Wil). cap. 3. all Miniſters are to keep 
' Regiſters of the Birth of Perſons born or baptized in their 
Pariſhes, which Regiſters the Collectors of the Taxes ma 
view at ſeaſonable times, the Clergyman offending againſt. 
the Law forfeits one hundred Pounds. | 
And by a Statute 7 C- Milli. cap. 35. made the very next 
Year, every Incumbent or Curate muſt regiſter the Births of 
Perſons ,born in their Pariſhes, and not baptized in the 
Church, for which he is to take Sixpence to enter it ; and if 
he neglects he forfeits forty Shillings, but then the Parents of 
uch Child muſt give the Miniſter Notice of the Birth or they 
forfeit forty Shillings, | 
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HAT Form of Government in the Church, which is 
now eſtabliſhed here, hath been preſerved in ſome of if 
the Eaſtern and Meſtern Churches, in a continued Succeſſion 
of Biſhops, from the Apoſtles to this preſent time, and was 
. erdained by our Saviour himſelf, to be a perpetual and un- 
alterable Inſtitution to be obſerved in the Chriſtian Church; 
for he gave his Apoſtles Commiſſion to plant Churches, which 
they did, and appointed Biſhops to govern them; and this i 
might formerly have been proved by the Records of thoſe ve- 
ry Churches which were founded by them; as that of Antioch, 
Feruſalem, Rome, Smyrna; for tis more than probable that 
thoſe very Records were extant in Tertwllian's Time, other- IM 
wiſe, how could he and many other ancient Writers aſſen, 
that Clemens, who was the third Biſhop of . Rome, from 
St. Peter, was ordained by that very Apoſtle? _ 
If this had not been certainly true, and eaſie to be proved 
at that time, but invented by him, how came he to chal-W 
lenge all the Hereticks of that Age to ſhew the like Origina 
of any of their Churches? which they could never do, and 
yet they wanted neither Skill or Malice to detect him if i 
had been falſe, 

St. Crpſoſtome, Epiphanius, and many other of the Father 
tell' us, that St. Paul ordained Timothy Bp. of Epheſus, and Tits 
Biſhop of Crete, who were ſuperior to Presbyters both in Orda 
and juriſdiction. 8 

This appeared by (r) Ignatius who was Biſhop of Ati, 
and died within ten Years after the Apoſtle St. John; tor it 
writes in ſeveral of his Epiltles — Biſhops, Preih 
ter and Deacons, as diſtinct Orders and Degrees of Men, 
and in ſuch plain and expreſs Terms, that thoſe who ar 

Enemies to Epiſcopacy cannot find any · means to evade it 

but by affirming thoſe Epiſtles to be ſpurious, and for noo 

ther Reaſon but becauſe they would have them ſo. - _ 

I grant that the Word Presbyter is ſometimes applied tt 
ſignifie a Biſhop; but certainly a Biſhop and a Presbyter wer 
never the ſame in Order or Office, for Timothy was a Bijhi, 
and the Apoſtle bids him not rebuke an Elder, but init 
as a Father: Now there had been no Occaſion of this Ad 

monition, if Timothy had not been {ſuperior to an Elder, a 


er 
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had not a Juriſdiction over him; and we never read that 
Presbyters rebuked Biſhops, which ſhews they were always 
eſteemed an inferior Order of Men; ſo that when the Word 
was promiſcuouſly uſed to ſignified a Biſhop as well as an 
Elder, it was in thoſe primitive Times when the Biſhops were 
diſtinguiſhed from them by a ſuperior Title, as when they 
were called Apoſtles, or Succeſſors of the Apoſtles, Chief 


as Prieſts, and Princes of the Clergy. 88 SR 
n. This alſo appears by the difference there is between their 
h; Offices and Degrees, for the Power of Ordination, of recon- 


ciling Penitents, of conſecrating and viſiting Churches, of 
Excommunication, Cc. was never truſted in the Hands of 
meer Presbyters ; and thoſe Offices, which they might perform 
in common with the Biſhop as Baptizing, adminiſtring Sa- 
craments, were performed under difterent Powers, for the 
Biſhop did it by an abſolute Power, the other by a Power de- 
rived from him. | 

'Tis a weak Objection to affirm that we have no Authori- 
ty for Epiſcopacy in the New Teſtament; for admitting there 


vel BEE is none, it may be for this Reaſon, becauſe there was a 
aa. Hicrarchy in the Moſaical Diſpenſation, which was not de- 
par ſtroyed, but but rather ratified by the coming of our Savi- 
an 


our: but tis certain that he ſpeaks nothing againſt it, which 

is a tacite Approbation that it ſhould be continued in the 
Chriſtian Church, and therefore it might not be neceſſary to 

mention it expreſly in the Gofpel, becauſe it was ſettled a- 

mongſt the Fews ; and if it had not been approved by our 

Saviour, tis reaſonable to imagine that he would have op- 

poſed ſuch an Eſtabliſhment in his Churcc g. 

But the Goſpel it ſelf gives a clear and plain Diſtinction of 


or k the Degrees in the Evangelical Miniſtry; for our Saviour be- 
rel) ing willing to provide be the building of his Church, when 
Menz he aſcended on High, he appointed () Apoſtles, Prophets, 
351 Evangelifts, Teachers and Preachers for the perfecting the Saints 


or the Work of the Miniſtry. 

no 0 *Tis true, in that elaborate Collection of Blondell, we are 
told that about the latter End of the ſecond Century there 
was a Church formed without Biſhops, which was governed 
r weiß by Monks and Presbyters for ſeveral Ages; and this was in 
Borland; they were called Culdees: and this was before the 
im coming of Palladius, who was the firſt Biſhop that converted 
: the Scots in Ireland, | . 
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in the Saxon Chronicle that all the Biſhops of Scotland ought 


was a Church governed by Monks\without Biſhops, for there 


Joſt their Places, and were ſupplanted by the Cannons re- 


84 Biſhops. 


But this muſt be an invention of ſome Monk many Ages 
afterwards, for there is no Writer mentions theſt Culdees for 
above Five hundred Years after the time of Palladins.' ? 

Theſe North Pitts were Converted from Heatheniſme (and 
not from the Hereſie of Pelagius, as ſome will have it) by 
Columba a Scot, who came trom Jreland about the middle of 
the 5th Century, and founded a Monaſtery, in the land of 
Hy as Adamnanss tells us, who was his Succeſſor in that 
Monaſtery, and wrote his Life. | 3 

Tis true, he was no more than an Abbot, but we are told 


to be ſubject to him, which muſt be in point of Jurisdiction, 
and not of Order, for Adamnanus himielf acknowledges the 
Epiſcopal Order to be Superior; and (t) Biſhop Uſher tells us 
out of the Annals of Ulfer that there was a Biſhop always 
near this Monaſtry, and that the Monks ſent one from thence 
when King Oſwald became a Chrittian, and this was to Con- 
vert the Men of Northumberland. | | 
And theſe were really Biſhops and not Presbyters, for they 
formed Churches, Ordained — and Prieſts ; they bad a 
Jurisdiction over the inferior Clergy ; they Excommunicated 
Offenders, and Commanded Obedience to their Cenſuręs. 
But certainly Blondell was miſtaken in affirming that there 


were no Monks in that Age, beſides, Monkery was never in 
any Nation but where Government was by Biſhops, for the 
Monaſftries-where the Monks reſided, were the Schools and U- 
niverſities at that time where Young-men were Educated and 
made capable of Holy Orders, and from thence were Elected 
to be Biſhops. | Oe, 
This Story related by him is generally thought to he a 
avhimfical invention of John of Fordon, who lived in the 11th 
Century; for none of the Old Scotch Writers mention Culdee- 
any where but at St. Indremt, and not there till it was an 
Epiſcopal See. 

They were called in the Old Scotch Kildees, that is, Men 
of the Bell-Houſe, tor they were the Dean and Chapter of 
the Sce, till in a conteſt about the Election of a Biſhop they 


ular. | 
5 The ſame Author likewiſe tells us, That Palladius was the 
firſt who eſtabliſhed Epiſcopacy in Scotland, and this was 
about the middle of the Fourth y; but he produces no 
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Author 
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Author to prove it who lived near that time, neither indeed 


could he, for it was a dark and 1gnorant Age, and the People. 


had no Letters but what they had from the Greeks and Romans, 
and took little care 'to deliver to their Children in Writing 
what they had recerved by Tradition. 25 

But long before that time, about the beginning of the 
Third Century, we have an accompt that there were Three 
Engliſh Biſhops at the Council of Arles, (viz.) thoſe of Lon- 
don, Tork and Carleon; and that in the firſt Nicene Ceuncil, 
which was held about Twelve Years after warde, there was a 
Canon made which mentions both Biſhops, Prieſts and 
Deacons, and that the Biſhop had the ſole power of Ordina- 
tion and Juriſdiction; and the Canons made at that Coun- 
cil were received here as well as the Creed, . 

Sulpitius Severus likewiſe tells us, That ſeveral of our Bi- 
ſhops were preſent at the Council Ariminum, and that their 
Biſhopricks were ſo mean that they lived there at the charge 
of the Publick. 6 | : 

Gildas, who lived ſoon after the Roman Empire was ſuh- 
verted, and about 100 Years after the Saxons came hither, 
writes, That they being Heathens killed the Governors of the 
Church, by which he muſt mean Biſhops, becauſe he takes 


notice that thoſe Britains who had eſcaped their Cruelties 


had Biſhops among them. | 

Bede, who lived about 100 Years afterwards, gives an ac- 
count that* Pope Gregory, who ſent his Miſſionaries hither, 
committed the care of Britain to St. Auſtin the Monk, who, 
when he came, treated with thoſe Biſhops about the Supre- 
macy; and the reſult was, that they would not hayc him be 
their Archbiſhop. | 8 | 

From what has been ſaid it appears that there were Biſhops 
very early both in Scotland and here; that the Culdees were 
unknown to thoſe Ancient Writers, and likewiſe to Nennins, 
who lived many Years after tem. N 

Tis true, Giraldus Cambrenſis lived about 1060 Years before 
thoſe Culdees were ſupplanted by the Canons regular, but 
he did not well underſtand their Original, and therefore he 
found out a Latin derivation for the Word, and called them, 
Calidei; but we have no Author who aflerts that they governed 
the affairs of the Church, or that they were Monks, except 
Hector Boethius, who has formed a Hiſtory out of the inven- 
ions of Feremond, Archdeacon of St. Andrey's, and the 
Monk of fr, e 5 
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But as to us here in England we have a full and plain Ac- tl 
count from our Eccleſiaſtical Hiſtories, that the firſt Conver- C: 
ſion of this Nation to Chriſtianity was by Biſhops, who | 
were {ent hither from ſeveral parts to Convert the Saxons. . = 


Thus st. Auguſtine was made a Biſhop by Eleutherius Arch- 
biſhop of Arles, by the appointment of Pope Gregory, who 
gave him power over all the Britiſh Biſhops; and he ſettled n 
his See at Canterbury, by the leave of Ethelbert, in the year $97, ir 
who was the King of Kent, and under him the Kingdom ut 
was brought to Chriſtianity. | 4 

About Seven Years afterwards the Kingdom of Eſſex was 
Converted by Mellirus, Biſhop of London; and Twenty two 
Years afterwards Northumberland was likewiſe Converted by 
Paulinus, firſt Archbiſhop of York. 

Within the ſpace of Six Years afterwards the Kingdom of 
the Eat Angles was Converted by the ſame Aellitus; and 
Three Years after that the We$# Saxons, by Birinus of Burgundy, 

who was firſt Biſbap of Dorcheſter. | 

About Eighteen Years afterwards the Kingdom of the 
Mercians was Converted by Finan, Biſhop of Lindisfarne, which . 
is an Iſland in the North, where that See continued till 8 
removed to Durham. | : N 

Ihe Men of Sex and Surrey, about 26 Years after- 
wards, were the laſt of this Nation who were Converted ; for 
thoſe Countries by reaſon of the Woods and Rocks were fh 
almoſt inacceſſible to Strangers; but Wilfred, who was then 4. 
Biſhop of the aforeſaid See of Lindisfarne, being expelled his 
Biſhoprick, appealed to Rome, and at his return hither was by mo 
the power of Egfrid King of the Northumbrians driven from wha 
place to place till he came into Saſſeæx, where he was kindly the! 
received by Edelwalch King of that place, who gave him nor 
Selſea near Chicheſter, where he built a Monaſtery, which was 
afterwards made the Seat of the Biſhop of that Diocels till 
removed to Chicheſter, 
And thus in progreſs of about 86 Years this whole Nation 
_ - gradually received the Truth by the means of Biſhops, and Nu 
-Ttho!e whom they ſent; ſo that the Original Conſtitution of i en 
the Engliſh Church may be truly ſaid to be founded in Epiſ- 
copacy: Gt ang aps © Lhe a Ee dy 
2 Koe Biſbope, who were ſo inſtrumental in Converting the 
Saxons as aforeſaid, had each their Dioceſſes as large as the a 
Diviſion of the Seven Kingdoms, except in Kent, where the 
Archbiſhop had a Suffragan, who was the 2 Rocheſter; 
but every other Fiſhep was Univerſal, incumbent on each WF — 
Kingdom, and lived in Common with the Clergy, you | 
i 0 at 3 9 F „they 


Tm 41 


Bishops. | 87 
they ſent to Preach in ſeveral Parts; but after the Nation be- 


came Chriſtian, thoſe itinerant Clergy were laid aſide, and 
2 more convenient Miniſtry was ſettled by degrees in parti- 


ly reſort to the Publick Worſhip. | g 
After the Kingdoms were entirely United, and as the 


in Conformity to the Civil Government they were alſo United 
under one Metropolitan, which continues to this day. 
Having ſaid thus much of Biſhops in general, I ſhall in 
WT the next place treat of theſe Matters diſtinctly 

(1.) The Age of Biſhops, and the Way of 
(2.) Their Privileges here. | 


7 ( 73 Their Pecrage. le 
of 4.) Whether they are the Third Eſtate of the Kingdom, 

nd 650 Their Iuriſdiction over the Clergy. 1 
dy, (6.) Their Juriſdiction in Caſes of Blood. | 

| (7.) 2 lafly, what Leaſes made by them are good, and 
ich WS (.) By the Canon he is required to be Thirty Nears of Age; 


WF tis true, there is no ſuch Rule in Scripture, and this Canon 
bath often been diſpenſed withal. | 


ter- 3 

for Primitive Times, when a Biſhoprick was vacant, the Bi- 
ere hop of that SN choſe and ordained another to the 
hen vacant See, and the People had no Share in the Choice. 

bi: But when the Churchmen became poor, and lived, for the 
; by moſt part, by the Charity of the People, it was ;hought con- 
* venient that they ſhould be conſidered in the Election of 
.dly their Biſhops, and both the Laity and Clergy concurred in 
him nominating hun ; and there might likewiſe be another Rea- 


Was 
- till WY ©y a general Conſent. _ 28 

Thus we read when Cities were converted to Chritiantty, 
tion the Biſhops were elected Per clerum & populum, but as the 
8 Number of Chriſtians increaſed this was found to be W in- 
on of convenient, for () Tumults were raiſed, and ſometimes 
Epi- Murders committed at ſuch popular Elections, and particu- 


larly at one time no leſs than three Hundred Perſons were 


g the killd at ſuch an Election. 

1s the To preyent the like Diſorders, the Emperors being then 
e the WY Ciritiant, reſerved the Election of Brſhops to themſelves ; | 
fer; but in ſome Meaſure conformable to the old Way, that is, 
each — — 


they | 4 when 


cular Diſtricts and Pariſhes, where the People might certain- - 


number of Chriſtians encreaſed, fo did the Biſhops too, and 


making them. 


Then as to the way of making Biſhops, I find that in the 


ſon for it, becauſe he who was to inſpect all, might come in 
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 whena Biſhop died, the Chapt | 
Staff tothe Emperor, which he deIﬀercd to the Perſon whom | 
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therefore pretended that t 
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he appointed to be Biſhop of the Place. 


The Popes who were at the Head of the Church were plea- | 
ſed to ſee Churchmen grow rich, but they were not ſatisfied I 


that they ſhould bave any Dependance on Princes, and 
| be took Money for nominatin 
Biſhops, or charged their Revenues with Penſions ; an 


they would not ſuffer them to take Inſtitutions at their Hands, : 


and thereupon the Canons in Cathedrals choſe their Bi- 
ſhops, which were uſually confirmed at Rome. 
But Princes ſtill bad ſome Power in thoſe Elections; for 


we read tn the Saxon Times all Eccleſiaſtical Dignities were 4 


conferred in Parliament ; this appears by Ingulphus, who 
was Abbot of Crowland in the Reign of William the Conque- 
ror, who tells us that 4 Multis annis retroactis nulla erat canoni- 
ca prelatorum Eleftio, becauſe they were donative by the De- 
livery of the Ring and Paftoral Staff aforeſaid ; the one ſigni- 
uns that the (b) Biſhop was wedded to the Church, and 
the other was an Enſign of Honour always carried before 
him, and was a Token of that Support which they ought 
to contribute tothe Government, or rather that be was now 
become a Shepherd of the Flock of Chrif#, Hildebrand, who 
was Pope in the Reign of the Conqueror, was the Firſt who 
oppoſed this way of making Biſhops here, and for that pur- 
poſe he called a Counil of One Hundred and Ten Biſhops, 
and excommunicated the Emperor, H. 4. and all Prelates 
who received Inveſtiture at his Hands, or by any Layman, 
per traditioneni annuli & baculi, : 

But notwithſtanding that Excommunication, Lanfrank 
was made Archbiſhop of Canterbur) at the ſame time, and by 
the ſame means as Malmsbury tells us; but the Saxon Annals 
in Bennet-Cillege Library are, that he was choſen by the Se- 

) ? that Church, together with the Clergy and 
Laity of E»g/and in the King's great Council, 

But Fe it how it will, Anſelme did not ſcruple to accept 
the Bithoprick by the Delivery of the Ring and Paftoral Staff 
at the Hands of William Rufus, tho never choſen by the 
Monks of Canterbury; and this was the Man who afterwards 

conteſted this Matter with H. 1. in a-moſt extraordinar 
manner; for that King being forbidden by the Pope to diſpoſe 
of Biſhopricks as his Predeceſſors had done by the Delivery 
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of the Ring and Staff , and he not regarding that Prohibition, 
w roſie on 4 Prerogative, the Archbiſhop retuſed to 
conſecrate thoſe Biſhops whom the King had appointed; at 
which he was ſo much incenſed, that he commanded the 
Archbiſhop to obey. the ancieut Cuſtoms of the Kings his 
Predeceſſors, or to quit the Kingdom. 5 

I The Contelt grew ſo high, that the Pope interpoſed and 

ſent two Biſhops to acquaint the King, that he would con- 

8 nive at this Matter ſo long as he acted the Part of a good 
Prince in other Offices. 3 : 

Thereupon the King commanded the Archbiſhop to do 
Homage, and to conſecrate thoſe Biſhops whom be had 
made; but this being only a feigned Meſſage, and the Archbi- 
ſhop baving a Lettcr- to the contrary, refuſed to obey the 
King. 5 

At laſt, after ſeveral Heats, the King yielded the Point, 
reſerving only the Ceremony of Homage of the Biſhops in 
reſpect of their Temporalities, to which Anſelme conſented, + 
.* it was done before their Conſccration ; and then the 

rchbiſhop conſecrated thoſe Biſhops whom the King bad 

appointed, and promiſed that no Perſon elected to be a Pre- 
late ſhould be refuſed Conſecration, becauſe of the Homage 
he had done to the King. IT, | bh 

But yet that very King reaſſumed his ancient Prerogative, 
and inveſted the very next Archbiſhop, who ſucceeded. 4nſel- 
me, with a Ring and a Paſtoral Stuff tho he did not long 
enjoy it; for when the Emperor quitted it he did ſo once: 
more, | 

Now to add more Solemnity to this Matter, and that Ca- 
nonical Elections of Biſhops might not ſeem uſurpations on 
the King's Prerogatives, in appointing whom he pleaſed to 
vacant Sees; King (r) Jobn, by his Charter De communi con- 
ſenſu Baronum, granted that (4) Biſhops ſhould be canoni- 
cally elected, 10 that Leave was firſt asked of him, and his 
Aſſent required after ſuch Election, and fo that he might 
have the Temporalties during any Vacancy. 8 

So then they were choſen by the Dean and Chapter, or the 
Priors and Convents ; but yet the King retained / this ancient 
Prerogative in recommending the Perſon to them; and that 
he might influence their Election of that very Perſon, he 
uſually ſent for the Dean and Chapter, or ſome of their Num- 
ber commiſſioned by the reſt who met in his Chappel, or in 
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ſome Charch near it, and theſe choſe the Perſon he had re- 
commended. $ EY ts 3 
In! nis occaſioned frequent Conteſts between our Kings and 
Popes, but till the Crown did juſtly claim an Authority o- 
ver all ſpiritual Things and Perſons ; and when Kings were 
willing to oblige any Pope in this Matter, they would re- 
commend a Perſon to the vacant See, and the Perſon thus re- 
commended, had his Bulls diſpatch d at Kome, and by a par- 


ticular Warrant from the Pope, was conſecrated and 1n- 


veſted with the Spiritualtics of the See. 


And even when the Supremacy of the Pope was moſt ex- 


alted here, the Kings of England were never totally deveſted 
of this ancient (e) Prerogative ; for upon the Vacancy of 
a Biſhoprick ther>iſſued a Writ out of the Chancery, to ſeize 
the Temporalties in the King's Hands ; and before the new 
elected Biſhops could be reſtored to them, he was to appear 
before the King, either in Perſon or by Proxy, and renounce 

every thing in thoſe Bulls which might be prejudicial to the 
Crown, or contrary to our Laws; and having taken an 
Oath of Fealty and Allegiance , there iſſued forth another 
Writ, reciting that all this was done, and by that Writ the 
Temporalties were to be reſtorel. ; 

In the 25th Year of H. S.. cap. 26. the Parliament paſſed 
an Act, that Biſhops ſhould not be any more preſented to 
the Pope, or ſue out Bulls from Rome; but that upon the Va- 
cancy of any See the Perſon ſhould be preſented to the Arch- 
| biſhop; and likewiſe if an Archbiſhoprick ſhould be va- 
cant, the Succeſſor ſhould be preſented to an Archbiſhop in 
the Queen's Dominions, or to Fbur other Biſhops whom the 
King ſhould appoint, that upon ſuch Vacancy the Dean and 
Chapter ſhould certifie it to the, Queen in Chancery, and pray 

that they may proceed to a New Election. A 

Thereupon the Queen grants a Licenſe to them under the 
Great Seal, to elect the Perſon, whom by her Letters miſſiye 
She hath appointed ; and they are to chooſe no other, 

Within Twenty Six Days after the Recept of this Licenſe, 
they are to proceed to Election, which is done after this 
manner. ä ; 

The Dean and Chapter having made their Election, muſt 


certifie it under their common Seal to the Queen, and tothe - 


Archbiſhop of the Province, and to the Biſhop elected ; 


| . (e) B. k. R, yer, 12. 


— — — 


— 


then 


non as ww» tub kw od © © 


20 * hw (DD ow 1 3 FU — 


4 


— 28 


„ 


LE RE & | Eo Sts od oes Lena. 


| Bichops. A 
then the Queen gives Her Royal Aſſent, under the Great 
Seal, directed to the Archbiſhop, commanding him to con- 
firm and conſecrate the Biſhop thus elected. / 

The Archbiſhop ſubſcribes it thus, (viz.) Fiat-Confirmatio, 
and grants a Commiſſion to his Vicar-general, to perform 
all Acts requiſite to that purpoſe. als. © 

Thereupon the Vicar-general iſſues forth a Citation to 
== ſummon all Perſons who oppoſe this Election to appear, 
cc. which Citation is affixed by an Officer of the Arches, 
on the Door of Bow-Charch, and he makes three Proclama- 
tions there for the Oppoſers, &c. to appear. 

After this the ſame Officer certifies, what he hath done to 
the Vicar-general, and no Perſon appearing, Cc. at the 
Time and Place appointed, Cc. the Proctor for the Dean and 
Chapter exhibits the Royal Aſſent, and the Commiſſion of the 
Archbiſhop directed to his Vicar-general, which are both 
read, and then accepted by him. 

Afterwards the Proctor exhibits his Proxy from the Dean 
and Chapter, and preſents the new elected Biſhop to the Vi- 
car- general, returns the Citation, and deſires that Three 
Proclamations may be made for the Oppoſers to appear, 
which being done, and none appearing, he deſires that they 
may proceed to Confirmation in pænam contumacie, and this 

is ſubſcribed by the Vicar-general in a Schedule, and de- 
creed by him accordingly. 
8 Then the Proctor exhibits a ſummary Petition, ſetting 
forth the whole Proceſs of Election, in which tis deſired, 
that a certain Time may be aſſigned to him to prove it, and 
this is likewiſe deſired by the Vicar-general. 

Then he exhibits the Aſſent of the Queen and Archbiſho 
once more, and that Certificate which he returnedto the Vi- 

car-general, and of the affixing the Citation on the Door of 
Bon- urch, and deſires a Time may be appointed for the 
Final Sentence which is alſo decreed. | 

Then three Proclamations are again made for the Oppo- 
ſers to appear, but none coming they are pronounced Contu- 
maces; and tis then decreed to. proceed to Sentence, and 

this is 1 another Schedule read and ſubſcribed by the Vicar- 
general. | 
Then the Biſhop Ele& takes the Oaths of _ Supremacy, 
Canonical Obedience, and againſt Simony, and then the 
Dean of the Arches reads and ſubſcribes the Sentence. 

Ike Dean and Chapter are to certifie this Election in 

twelve Days after the Delivery of the Letters miſſive, or they 
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And if they refuſe to elect, then the Queen may nomi- | 
nate the Perſon by Her Letterg Patents. ; 


So that to the making a Biſhop theſe things are requiſite, 8 
(viz.) Election, Confirmation, Conſecration and Inveſti- cha 
ture, of all which I ſhall treat in their 1 Places, Pa 

Upon Election the Perſon is only a Biſhop nomine, and. ia 
not in re, for he hath no Power of Juriſdiction before Con- 

_ ſecration. x | a: 

In the Time of the Saxons all Biſhops and Abbots ſate in Pe. 
State Councils, by reaſon of their Office, as they were Spi- as 
ritual Perſons, and not upon account of any Tenures ; but lia 
after the Cunqueſt the Abbots ſat there by Vertue of their Te- 22 
nures, and the Biſhops in a double Capacity, as Biſhops, ba 
and likewiſe as (f) Barons by Tenure; and this appears in 
Anno 11 H, 2. when gy. Beckett was condemned in | 
Parliament, for there was a Diſpute who ſhould pronounce A. 
the Sentence, either a Biſhop or a Temporal Lord; thoſe = 
who would have a Biſhop do it, alleged that they were Ec- A. 
cleſiaſtical Perſons, and that it was one of their own Order 
who was condemned, and fo inſiſted that one of them ought 2 
to do it; but the Biſhop replied that this was not a Spiritual Co 
but a Secular Judgment ; and that they did not fit there Pa 
merely as Biſhops but as (g) Barons ; and told the Houſe of tue 
Peers Nos Barones vos Barones pacis hie ſumus. : aft 

And in the very Year before, viz. Anno 10 H. 2. it was 4 

declared by the Conſtitutions of Aarendon, that Biſhops, and the 
all other Perſons who hold of the King in Capite, have their loy 
Poſſeſſions of him ſicut Baroniam, & ſicut cæteri Barones debent ci 
intereſſe judiciis Curie Regis, cc. * 

And they ought to ſit there likewiſe as Biſhops, that is not Wn 
as mere Spiritual Perſons, veſted with a Power only to or- 
dain and confirm, &c. but as they are the (h) Governours of the 
the Church; and tis for this reaton that in the Vacancy of 155 
a Biſhoprick the Guardian of the Spiritualties is ſummoned to 80 
the Parliament in the Room of the Biſhop; and the five 4 
New Biſhops of Briſtol, Cheſter, Gloceſter, Oxford and Peter- 6 
borough, which were made by H. 8. have no Baronies, and de 

yet they ſit there as Biſhops of thoſe Sees by the King's Writ. 5 
His Peerage. ] A Biſhop being thus made, I ſhall in the R 
next place conſider him as a Peer of the Realm. . ir 

The chiefeſt ObjeRion againſt his Peerage is this, (vz.) De 

By the Common Law all Trials in capital Cauſes ought to 
be per pares; now if a Biſhop ſhould be tried for à capital he 
5 eee ANN C 
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Offence, it muſt be by a Jury of Commoners, and therefore 
they ſay he is a Commoner and no Peer. 

In anſwer to this I take it to be 'a very weak Argument, 


5 that becauſe Biſhops bave been tried by Commoners out of 
| Parliament, therefore they have no Right of Peerage in Par- 
10 iament; for the Difference between them and the Temporal 
1 lords, in reſpect of their Trials, may be thus (viz.) the 


Temporal Lords are Peers by Deſcent, but the Biſhops are 
Peers by Tenure ; they have not their Peerage by Inheritance, 
as the Temporal Lords have, but (till they are Peers in Par- 
liament, and have a Right to fit and Vote there as Biſhops 
and Barons, and therefore the different Titles which they 


have to their Peerage, might at firlt occaſion this Difterence 
uin their Trials. f Foils 
in Beſides Biſhops were not always tried by Commoners ; for 
ce 4nn0 15 Ed. 3. Fohn Stratford, Archbiſhop of Canterbury, 
e vas tried in Parliament, and fo was Archbiſhop Arundel, 
Ano 21 KR. 2. without any impeachment by the Commons. 
ler And here I cannot but take Notice of the Nine Reaſons, 
hb: BY which, in the Year 1641, were ſent with a Bill from the 
al Commons to the Lords, againſt the Voting of Biſhops in 
re Parliament; and the rather, becauſe Ido not find them men- 
of tioned by the Noble Hiſtorians who oppoſed the Bill, which 

= afterwards paſſed both Houſes. : | 

20 (I.) The firſt was becauſe it was a great Hinderance to 
ol the Exerceſe of their miniſterial Function: And yet they are al- 
hs lowed in all the Reformed Churches, to attend General Coun- 
jon cils, Synods, Convocations, & c. which is certainly a great- 

er Hinderance to them than a ſhort Attendance in Parlia- 

ment. 2 28725 | | | 
” 'Tis not ſuch an Hinderance as the Apoſtles put upon 
of themſelves, without any manner of Neceſlity, for they 
of worked for a Livelihood, beeauſe they would not be burthen- 
© ſom to others. 3 a 
Iu (2.) The ſecond Reaſon was, becauſe they vow and un- 
my dertake at their Ordination, when they enter into Holy Or- 
ad ders, they will give themſelves wholly to that Vocation, 
5 But this is a miſtaken Reaſon, for they make no ſuch Vow; 
the tis true, the Biſhop exhorts them at that time to give them- 
| {elves wholly to it in a Moral and not in a Mathematical Senſe, 
a) which will admit of no Latitude; for otherwiſe it would 
— be a Fault for them to take any juſt and neceſſary Care to 


provide for their own Houſhold. f 


630 The third Reaſon was, becauſe they are forbidden by 
Canons and Councils to meddle in ſecular Affairs. FR 
f ut 


. EIS 

But ſuch Canons and Councils were never received here; 
for by the Common Law they have an undoubted Right to 
ſit and vote in Parliament, and tis the Queen's Prerogative to 4 
—_— _ thither. . 4 RES J 

(a.) Becauſe the twenty four Biſhops have a Dependance 
upon the Archbiſhops, by * of their Canonical Obedi- il 
ence to them. | | | 4 

This is likewiſe a Miſtake, for they have no Dependance 
on them, nor owe Obedience to them; but in Caſes of Ap- 
peal and Viſitation: they are Pares in Parliament; and tis 
a known Rule, that Par in parem non habet imperium. 

(5.) Becauſe Biſhops have only Eſtates for their Lives, and 
therefore are not fit to have a Legiſlative Power over the 
Honours, Inheritances, Perſons and Liberties of others. 
If this ſhould paſs for a Reaſon, it might hkewiſe be ex- 
tended to the Knights, Citizens and Burgeſſes, who are cho- 
ſen for one Parliament only, and do not ſit there during 
their Lives. | | 

| Belides the Biſhops are not for their Lives only, but for 
their Succeſſors alſo in the Honours and Lands which belong 
to the Church ; and there are Inſtances of Temporal Peers 
for Life, as the Earl of Surrey was, and that for the Life of 
his Father; and yet this was never objected againſt his Vo- 
ting there. DG 7 * | 

(6.) Becauſe of the Dependency and Expectancy which 
Biſhops have to be tranſlated to Places of greater Profit. 

IF this is a Reaſon it doth not reach the Archbiſhops, be- 
cauſe they cannet be tranſlated to Places of greater Profit; 
but it reacheth all Biſhops by falſly ſuppoſing them to Vote 
in Parliament, not according to their Conſciences, but in 
hopes of being preferred; and tis a baſe and unmannerly 
Reflection on Princes, that they ſhould be thought to pro- 
mote Perſons for ſuch Votes. 

(7.) Becauſe Biſhops had, at that time, encroach'd on the 
Conſciences and Properties of the Subject, and that would 
encourage their Succeſſors to do the like; and that all Com- 
plaints againſt ſuch Encroachments would be ineffectual, 
becauſe the whole Order of Biſhops here would be Judges of 
ſuch Complaints. „ FEE 

This Reaſon cannot extend to thoſe Biſhops who were not 
guilty of ſuch Encroachments, and certainly there were 
{ſome of them innocent as to this Charge; but if all had 
been guilty, a Complaint made againſt them could not be 
ineffectual in Parliament, for voting as Judges in their own. 
Cauſe, when tis generally known that they never why 


by 
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ſuch Caſes; but if rag warts it would have no Effect, if 
they are juſtly charged, becauſe they would be out · voted by 
the Temporal Lords, there being a great Inequality in their 
Numbers; this appeared very plain throughout the Reigns of 
Ed. 3. R. 2. & H. 4. when the Biſhops were aſſiſted with | 
double their Number of mitred Abbots and Priors, but could 
not hinder the making Laws againſt the Encroachments of 
= the Court of Rowe, much leſs can they now hinder the re- 
= dreſſing of any ſuppoſed Exorbitances of Eccleſiaſtical 
== Power, when they have no ſuch Aſſiſtance, and by conſe- 
| "= where there is a greater Inequality of Votes between 
them and the Temporal Lords, ; 
8.) Becauſe tis the Intereft of the whole Number of Bi- 
ſhops to maintain their Juriſdiction, that it was then found 
grievous to the Three Kingdoms, that Scotland had aboliſhed 


Epiſcopacy, and that Multitudes in England and Ireland had 
petitioned againſt it, 3 . 

And tis. probable greater Multitudes would have petition- 
ed for it, but this Reaſon ſhews what was principally inten- 
ded at that time by all the reſt, not againſt the voting of 
Biſhops in the Houſe, but againſt Epiſcopacy it ſelf, which 
afterwards, thro the Iniquity of the times, ſucceeded. 

(9.) The laſt Reaſon was becauſe Biſhops are Lords in 
Parliament, which makes\ a great Diſtance between them 
and the reſt of the inferior Clergy, which occaſions Pride in 
8 _ Diſcontent in the other, and Diſquiet in the whole 
 Thisis an Argument (if 1 may call it ſo) deduced from 
moral Philoſophy, which affords no Demonſtrations ; but 
certainly all are not proud who fit in Parliament, neither 
are all diſcontented who are out of it; and tis as certain 
that the wiſeſt of the Clergy are very well ſatisfied, that 
ſome of their Profeſſion are advanced to thoſe Honours and 
Places in the Government, wherein they may be capable, 
upon all Occaſions, of doing good Offices to them, and to 
this whole Church. | | | 

But ſince this Bill did afterwards paſs both Houſes, and 
had likewiſe the Royal Aſſent, it may not be improper here 
to give the Reader a ſhort Account of it. 

This Bill was the firſt Deſign againſt the Church, and was 
receiv'd in the Houſe with a viſible 1 N and many 
of the popular Peers, at that time, liked it very well, be- 
cauſe it was to deprive the Houſe of thoſe Perſons who were 
moſt in the King's Intereſt; but the moſt plauſible Reaſon 

was, that they ought not to ſit there, becauſe it was 1 

| 7 ent 


2 96 Biſhops. | | 
| fiſtent with their Eccleſiaſtical Function to intermeddſe witfi 
- - | © Temporal Affairs, and being remoyed from the Parlia- 


ment, they might have fewer Diverſiens from their Spiritual 


rges. | a ; 
be Bill paſſed the Commons, but being ſent up to the, 
Peers it was not ſo much as committed, but rejected at the 1 


tecond Reading. „ . ; ha 
This exaſperated the e was violent againſt them, of 
inſomuch that ſoon after a Bill was brought into the Houſeto kor 
extirpate Biſhops, Deans and Chapters, with all Chancel- mi 
lots, Officials and their Officers, it was read but once and * 
then laid aſide; but not long after it was revived and read a 1 
ſecond Time, and committed to a Committee of the whole tr. 


' Houſe, but it was drop'd ; for the leading Men, in each 
Houſe; were not yet determined to change the whole Frame 
and Conſtitution of the Kingdom, whatever Malice they De 
might have againſt ſome particular Men of that Order. oer 
_ However the firſt Bill againſt their voting in the Houſe of no 
"I Peers, and for diſabling them to exerciſe any Temporal Of- of 
; fice, being rejected as above-mentioned, was contrary to the 


'4 Courſe of Parliaments, mem, again in the ſame Seſſions, : tha 
1.5 and paſſed the Houſe of Commons; but it depended a long 
| time in the Houſe of Peers, who plainly ſaw that their Ju- Mfr 


riſdiction was invaded by this Bill; but the Virulency of the reſe 
People was encreaſed againſt the Biſhops, occaſioned chiefly 
by the Sermons, which in moſt Churches were ſo many In- 
vectives againſt the whole Order, inſomuch that both Houſes Occ; 
having, not long before, taken a Proteſtation to defend the Tit! 
true reformed Religion, expreſſed in the Doctrine of the ror 
Church of England, againſt all Popery and Popiſh Innova- give 
tors; that is, to defend the publick Doctrine profeſſed in the 
Church, fo far as tis oppoſite to Popery and Popiſh Innova- 


tors; a Sermon was preached at Meſtminſter, by the famous in tl 
Mr. Burton, and ſoon after printed under the Title of the 
Proteſt ation proteſted ; wherein it was impudently aſſerted, WoL 
that by that Proteſtation all Men were obliged to remove the bott 


Biſhops and Common- Prayer ont-of the Church; ſo that by 
14 the one he muſt mean Papiſts, and by the other Popiſh Inno- jeſty 
1 vation. . ; 

F And what was more ridiculous, a Petition was publiſh'd 2 
in the Name of the London Apprentices, and probably ſome In 
of them had ſerved but a very little while, and this was di- abot 
rected to the King, attributing the Loſs of Trade to the Pa- mea 
piſts and Prelates (which in thoſe Times were uſually cou- wer 
pled together to make them more infamous) that they ſtood 


engaged 


__ __ Biſhops. *- 
neaped to defend the King, and the Rights and Liberties! of 
Parliaments againſt Papilts a! | | 
ſrchbiſhops, Biſons, and their Dependants appeared to be; 

hen they deſired the King to take Notice, that notwithftand- 

os the Endcayours of the Houſe of Commons to ſubdue 
—_—opery and Popiſh Innovators, it was yet ineffectual, nei- 
ier were the Prelates removed, and therefore they deſired” 
bat the Laws might be put in Execution againſt Prieſts and 


1 formation might be carried on, and that Freedom of Trade 
night paſs more chear fully. e et er eee 
8 This Petiticn was printed and ſcattered about the City, 
which ſo much incenſed the Mobb, that the Clamour inthe 
treets was, No 1825 No Biſbopt, who all withdrew their 
Attendance fromthe Houſe. 
Alfter this they got a Petition from Perſons of - a'meanet 
Degree than Apprentices, from the eſt and very Dregs 
rf the People, and this was directed to the Houſe of Com- 
nons, wherein thoſe poor Wretches were made to complain 
Wot the approaching Stories of their Ruine, chiefly occation'd 
WC as they were made to ſay) by the Prevalency of Biſhops, 
that their Miſeries were inſupportable, and that they could 
rot tell where to get Bread for their Families; ſo that unleſs 
Wome ſpeedy Remedy was taken, they could not reſt in Quiet- 
Wncls, but müſt be forced to lay hold on the next Remedy, to 
remove the Diſturbers of their Peace. . F ee 
This and ſome other contrived Petitions of the like Nature, 
occaſioned the paſſing this Bill, which was ſoftened with the 
Title of, a Bill for taking away all Temporal Juriſdiction 
rom thoſe in Holy Orders, to which the King was preſſed to 
pIve his Royal Aſſent by theſe Reaſons. 
(I.) The Grievances which his People ſuffered by Biſhops 
exerciſing Temporal 1 their making a Party 
in the Houſe of Peers, would by this means be remove. 
(2.) An univerſal Satisfaction of all ſorts of Perſons 
would _— in the happy Conjunction and Unanimity in 
both Houſes; if Biſhops were abſent. N 
. (3.) The paſſing the Bill would be a Pledge of bis Ma- 
jeſty's Gracious Aſſent to the future Remedies of thoſe Eyils 
which had been preſented to him, 
But theſe Reaſons did not fo Are prevail on him as the 
Importunity of the Queen, tho' thoſe of the greateſt Truſt 
about him inſiſted, that the paſſing the Bill was the only 
means to preſerve the Church, becauſe thoſe Perſons who 
were powerfully combined 15 this Particular, would be 1 
b WW We 


and Popiſh Innovators, ſuch as 


eſuits, and that Prelacy might berooted out, that ſo the Re- 


well-ſatisfied in p it, that they would no. farther At- 
tempt an Pei par, if; rhey 3 this matter, 
5 probable they would endeavour, with all the Malice and 
rr imaginable, the/utter Extirpation of the whole 

| ens; i 07 25k; 56 14 © 1 Sf) | *. eee =_ 
- Thoſe Arguments, and the Perſwaſion of the Queen, pre- 
vaile& on the King againſt his poſitive Reſolution to give hy 
Aſſent to tije Bill. Ini. f . $S: LF "3 "BY l 1 
. Whether they are the third Eſtate.] I ſhall in the nen 
place conſidet them, as they make the third Eſtate of Par- 
Hament, and in doing this, I muſt admit, that if they ſi WW. 
there) by: reaſon of their Baronies only, then they would be 
1 the Temporal Lords, and both repreſent bu 
obe EH. Ky. n 2 
Ii true, when they fit in a judicial Capacity as Member i 
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df the: Houſe of Peers, then they ſit as Temporal Barons, | 
and in that Capacity they Vote; but when they, (it in tie 
Legiſlative Way,” as in paſſing Bills of Attainder, then they r-. ; 
; prefentia:thud Eliate, 7 4 MW 
And this appears by what I have mentioned before, (viz) WF - 
that during the Vacancy, Cc. Writs have been directed to 8 
the Guardianm of the Spiritualties to attend in Parliament; non 
thoſe Guardians could not ſit there by reaſon of their Tem- 5 
oralties; i for they bad none, becauſe thoſe were in thr = 
| Hands of the King, from which tis evident, that Biſhops do f 
ſit there as Spiritual Perſons ; for gtherwiſe, why ſhould ö 
theſe Guardians of the Spiritualties be ſummoned thither in G 
the Vacancy:of a See, 7 7 | 
- But the Writ of ſummons-it ſelf is a farther Proof, that h 
the Intereſt they bave in Parliament is not per Baroniam on) FN 
for that Writ diſtinguiſhes between them and the Temporal ir 
Barons; the one being ſummoned to appear in fide & dilettion, 
the other in fide & ligeantia-quibus nobis tenemini, = 2 
'Tis true, Anno 50 Ed. 3. in the Writs of Summons t. 8 
Parliament, by the Clauſe Præmunientet, Cc. the Biſhy! 2 
were to ſummon their Clergy to appear per procuratores 4 9 
conſentiendum, but theſe Words do not exclude them from be th: 
ing part de Communi concilio Regni, they fignifie that th Ing 
; > ning give their Conſent according to the Uſage of th N 
But many Years. before that, viz. Anno 23 Ed. 1. tit 2 
Clauſe was ad tractand. faciend. & ordinandum; and much # I 


boat the ſame time the Writs for chooſing Knights of te Biſ 
Shire were ad faciend. tunc quod de communi concilio ordinabiis' 
and can it be inferred from hence thas they have no 5 0 


Parliament? 


{ 
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Anno 26 Ed; 1. it was ad conſentiendur, the next Year it 
was ad faciend', and in the Vear after it was ad cunſentiendum 
& faciend, and fo it continued to the 26th of Ed. 3. and 
hath been the general Form ever ſince, © © 

- The not rightly 3 between the judicial and 
, legiſlative Capacity of the Biſhops, might occaſion the 
Jud es, (i) Anno 7 H. 8. to affirm, that the King might 

Fi a Parliament without the Spiritual Lords; and their 
Reaſon was, becauſe the Biſhops fit in the Houſe of Peers, 
not as they are Spiritual, but as they are Temporal Barons, 


which is a Miſtake; for when they ſit in the Legiſlative Way, 


on ſit by vertue of their Spiritualties, as repreſenting a third 
ä | 5 15 5 
There are ſome who will allow them to be one of the 
three Eſtates of the Kingdom, but not of the Parliament ; 
but this is what others call a Diſtinction without a Diffe- 
' rence; for an Eſtate of the Kingdom, and an Eſtate of the 
Parliament are the ſame thing ; for by the Conſtitation of our 
Government, there is no Eſtate of the Realm, but what 
either in a perſonable or repreſentative Capacity is an Eſtate 
of Parliament; this appears by the Parliament, Roll. 1 H. 4. 
where we find that R, 2, appointed two Proctors to declare 
his Reſignation of the Crown, Gram omnibus ftatibus regni; 
now the King could not be one, for he had reſigned, and 
the Word omnibus muſt imply more than two ;' ſo by conſe- 
uence he muſt mean the Lords Spiritual and Temporal and. 
mons, L h , „ 6 

But I ſhall not inſiſt upon the old Rolls and Authorities in 
this Matter, of which there are many more, but ſhall in- 
ſtance ſomething nearer our own time, vix. Anno 1Eliz. cap. 3. 
in a Parliament then held, the Lords Spiritual and Tem- 
poral did declare, that they repreſented the three Orders or 
Ranksof Men of this Realm; and this was the Opinion of 
cur learned King Fames, (viz.) that by the ancient funda- 
mental Laws of his Kingdom of Scotland, his Subjects there 
were divided into three Eſtates, therefore he was of Opinion, 
that he did not make one of theſe Eftates there; and if not, 
he could not think himſelf one here. 

This was alſo the re of my (I) Lord Coke, where 
he tells us, that the High Court of Parliament conſiſts of 
the King and the three Eftates of this Realm, i 
It has been objected, that Laws have been made when the 
Biſhops have voluntarily abſented, and likewiſe when they 
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been received by the Nation, and as valid as when the Bi- 


= clero concilium cum folis baronibus & populo habuit. | 


have been excluded from Parliaments, which Laws have | 


{hops have been conſenting, . 


I admit, that in Conformity to the Canons, they have 1 


withdrawn themſelves in caſes of Blood; they have likewiſe m 
abſented upon other Occaſions, as particularly Anno 38 Ed.3. P. 
when a Law was made againſt the Proviſions of the Pope, f L 
ſo Anno 20 H. z. cap. 9. it was enacted, that a Child born fi 
before the Marriage of its Parents ſhould be a Baſtard; this 20 
Act paſſed without the Lords Spiritual, for they would not 1 
conſent, becauſe it was expreſly againſt the Laws of the (/ 
Church, but ſtill they took care to preſerve their Rights by th 
Proxies and Proteltations, with a Salvo jure, when they ſaw WW © 

. 1trequilite ; tis true Laws have been made when they were 
excluded the Houſe ; but it doth not follow that it was law- Ba Le 
ful ſo to do, it rather ſhews the Authority of an angry King, lit 
. who obtain d ſuch Laws again an undoubted Right, for th 
thus 1t was; ; | | 6 REA: re! 

Boniface the 8th made a Conſtitution, that the Clergy pl 
ſhould pay no Taxes for their ſpiritual Benefices without {ic 
Leave from- the Pope; and tliis upon pain of Excommuni- 

King Ed. 1. Anno the 24th of his Reign, having occaſion F. 
for Money to carry on the Wars againſt Scotland, called a [ 
Parliament at St. Edmundsbury, which met on the 3d of N- ol 
dember, aud the Lay-Membc.rs unanimouſly conlented to Ca 
raiſe Money by a Tax, but the Clergy refuſed to conſent ; 7 
whereupon the King was very angry, but gave them time to 
_ conſider till the 13% Day of Fanxary following, to which th 
Day they were adjourn d to meet at London. EY fi 

This Day being come the Clergy perſiſted in their Denial; 
the King (as one of our Hiſtorians tells us) was matatus in al 
crudelem, and forbid the Lawyers to plead their Cauſcs, for he ch 
did not think them worthy of his Protection, and therefore C0 
he ordered the Sheriffs to ſeize all their Goods, which could be to 
found upon their Temporal Eſtatts, and to lock the Doors | 
of their Barns, and encouraged his Soldiers to affront them w 
in all Places, ſo that they could not go about any lawful a 
Buſineſs alone, but to ſecure themſelves, were obliged to £0 N 


in Numbers; and his Anger proceeded fo far, that excluſo 


This hath been produced as a notable Argument, to prove — 
that the Biſhops do not make a third Eſtate, and particular. ba 
Jy by Mr. Bagſhaw, in his reading in the Aiddle-Temple Hal — 


4 little before the Civil Wars, his Queſtion was, n : 


Biſhops." 101 
AR of Parliament may legally paſs with the Aſſent of the 
King and his Temporal Lords and Commons, all the Spiri ual 
Lords being lſent, or il preſent, wholly diſſenting, and to 
maintain that it might be inftanced that it was done in that 


. | Parliament; Anno 24 Ed. 1. And he tells us, that if the 


Law ſhould be otherwile, our Religion would not be con- 
firmed by Parliament, becauſe the Act of Uniformity, An- 


no 1 Eliz,, paſſed when all the Spiritual Lords diſſented; but 


I believe he was miſtaken in n Eiben learned 
I) Bi Sarum mentions, that the Archbiſhop of Tori 

N 3 * London, Morceſter, Ely, Coventry, Cheſter — 

Carliſle, and the Abbot of Weſtminſter only, diflenied.  _ 

But certainly that luſtance in the Reign of El. 1. can ne- 
ver be a good Preſident, either again the Right of Biſhops 
ſitting in the Houſe, or for the validity of Laws made without 
their Conſent; for it was an nen Execution of the 
regal Power againſt the clear and unconteſted Right, and a 
plain Invaſion of the Libertics of the People, by the Subver- 
ſion of the very Conſtitution it ſel t. 

But admitting that the Act of Uniformity did paſs with- 
out the Conſent of al the Spiritual Lords, yet it did not paſ: 
Excluſo clero; for when they voluntarily abſent, they always 

reſerve their Right by Proteliations ; and if they were pre- 
ent and 4 difſented, the, Law is (till good, becauſe it was 
carried by the Majority of Votes; and this was Biſhop (1) 
Fewell's Opinion in his Apology againſt Dr. Harding. 
Ot their Juriſdiction in-Caſes of Blood. ]. Before I leave 
them in the Houſe of Peers, it may not be improper to con- 
ſider their Juriſdiction there. in Caſes of Blood. 

In the Primitive Times Biſhops attended the Cure of Souls, 
and intermeddled in no ſecular Affairs, but when they were 
choſen Arbitrators by conten ding Parties, and this was to re- 
concile thoſe Quarrels which might occaſion Chriſtiaps to go 
to Law before Infidels, | N pic 

When the Empire became Chriſtian, thoſe Determinations 
which Churchmen made on ſuch charitable Accounts, had 
a Sanction added to them by the Imperial Laws, and parti. 
cularly by Conſtantine, who confirmed all. ſuch Deciſions, | 
and afterwards they became of great Authority. 

This encouraged them to proceed in many other Matters 
which did not concern their Spiritual Office, and therefcre 
about one hundred Years after the Reign of Cnſtantine the 
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Great, they were forbidden by the famous Council of Chal- | 
cedon to meddle with any ſecular Affaiis. 
* Afﬀerwards, when Churches were endowed with Lands 
by Emperors and others, the ſlaves often paſſed with the 
Lands; and their former Maſters having a Power over the 
Lives of ſuch Slaves, by Conſequence the Churchmen to 
whom they were given had the like Power, which was ſome- 
times executed with Rigour ; and that being an apparent Di- 
minution of their Patrimony, it was agreed that Men ſhould 
not proceed capitally againſt their Slaves: and about two 
hundred Years after the aforeſaid Oancil, it was decreed, in 
the Eleventh Council of Toledo, that Prieſts ſhould not judge 
| 1 1 which Canon was received in all the Churches 
o „eren dn beds 
But when Charles the Great, and other Princes in the Meß, 
and particularly the Xings,of England gave the Biſhops Lands 
and Dominions, they obliged them, by vertue of thoſe Do- 
nations, to attend in their State Councils, and likewiſe to 
do other Services by vertue of their Tenu ret. 
By theſe Services their ancient Tenure in Libera  Elcomoſyna 
was altered, and: King William called the Conqueror, made 
them take their Temporalties in nature of Baronies, that is, 
my were to hold them of him, in Capite, by certain Duties; 
and this was ſuch a Diminution of their Spiritual Empire, 
that the Popes of that Age, to diſcharge the Biſhopg of ſuch 
Services, and to make them independent on the King, objected 
thoſe Canons which had been made in Caſes of Blood, as a 
Juſt Excuſe for their withdrawing in ſuch Caſes ; and there- 
fore, if they muſt attend, it ſhould not be when Sentence of 
Life or Limb was to be given, | . 
But Archbiſhop Cranmer, who was a Man of Learn- 
ing, did not take thoſe Canons to be obligatory to him; 
for being one of the Privy Council to King Ed. 6. he ſigned 
the Warrant for the Execution of Thomas Seymour, Lord 
High Admiralof England. e 
And tis very probable theſe Canons were never confirmed 
by the Papal Authority, either in Synods, or otherwiſe, but 
being grounded upon a plain Hypocriſie, tis certain they 
were never received here ſince the Reformation. 
© Now the Reaſon which the Canoniſts give, why Biſhops 
ſhould not be preſent in Cafes of Blood is, becauſe they con - 
tract an Irregulanty thereby, ex defectu lenitatis, and yet 
they allow them to judge Hereticks, and to deliver them o- 
ver to the Civil Power to be executed, and is not this a 
Judgment in caſe of Blood? And can any Man in his 5 
CCC T3 3:42 ye $36. | EE SN. les 
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when the Heretick is thus deliyered to 6 ecutic n, (91. * 
pray that he may not be hurt, either in W Wy *x 11 2 


Aſh w 
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ſes think, that tis falved by the Player of "the E6iuiſitors 
ey 

hen 


they know he will certainly be egecdt es. 
5 For theſe and other luer Whi lies thefe Canons 
have not been received ſince the 1 but che practice 
hath been quite otherwiſe, -for the Archbilhop.of Canterbury 
was the firſt .in Commiſſion at the Trial of Mey Queen of 
Scots ; and in the Reign of _ Gng Charles the Firſt there were 
Ten Biſhops, with other Peers, 9 amine the 
Evidence, upon the Impeachment of the Eart of Brite; and 
the noble (2) Hiſtorian tells us, it was unreaſonably. moved 
in the Houſe of Feers, in the Earl of Firaßtords Caſe, that the 
Biſhops might have no Vote in paſſing that Act.of Attain- 
der, and that Williams, who, Was then 4rchbiſbop 20 Tork, 
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without conſulting. any of his Brethren, declated his Opi- | 
nion, that they ought. not to be reg and offered not ohly in 
his own Name, but in the Name of the reſt of the, Biſhops 1 | 
withdraw, by Which be betrayed. a findameural;'Right of 


& 1 wv 


4 the whole Order, to the great,Prejidice of the King, and to 
e 20 Gand that, Noble Perſons. 0 could not otherwiſe 
] ave ſuffered. 2 eee ee e £2 

: Ot their Yuriſyictjon over the Cle. J I (all, now pro- 


ceed to treat of, their Juriſdiction over their Cle... 

Presbyters in the Church of God are fubject to! Aligg, ang 
becauſe Faction and Schiſms may ariſe inter press, where 
there is no power, therefore to avoid this ellen cee was 
a Neceſſity of a ſuperior Order of Men to ,in{peRt Anf go- 


e to viſit and reform any Diſorders, and thoſe were the 
CPS, Din ein 1 Ep fp 8 
Wen firſt they were eſtabliſhed here, they wete to ſee 
that Churches might, be built in their Dioceſſes, and to take 
care to fill them with Perſons well qualified for the Mimiſtry; 
and a Clergyman was neither to be admitted to ne Bene- 
2 * an old one, without the Leave and Conſent 

| 1 P. x N | —_— * 8 1147 wt 8 5 
They had Authority not only from Canons, but from the 
ancient Eccleſiaſtical Laws, which have not their Force 
from any Conſtitution of the 77 (for many of thoſe De- 
crees were neyer received here) but from the Cuſtom and 
Practice of the Church in all Ages, eyet ſince Chriſtianity | 
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Examination. ] By theſe Laws they have power to judge of 
the Ability of Clerk ere bor the Bill 


| a the Clergy ; formerly he had two Months time after the 
_ Preſentation, but now, by the (p) Canon, he hath only 
_ Twenty eight Days to admit or refuſe the Clerk, which if. 
_ he neglects, then the Preſentee may have a Remedy againſt 
him in the Court of Arehes, or Audience by a Proceſs called 
* Duplex Querela; or he may have a Quare impedit at Com- 
mon Law which is more uſual, and then the Biſhop muſt 
ſhew ſome Reaſon for his Reſu au. 
Ibe chief Thing in the Examination is to know, whether 
the Clerk is capable to diſchatge his paſtoral Office * Scientia 
& moribus, if the Biſhop is not ſatisfied in either, and a Quare 
#mpedit 15 brought againſt him, he mult not plead a general 
Cauſe of Refuſal, but be is to certifie the Particulars ; and 
therefore to ſay generally that the Clerk is inhabilis, or crimino- 
* ſus, is not ſufficient, becauſe a Perſon cannot be criminal 
without doing ſome Act which will admit a Trial, either in 
the Spiritual or Tempotal Courts, according to its Nature. 
Beſides in affirmatixe Pleas particular Circumſtances are 
requiſite to make the Fact clear, but in the negative Pleas 
c ĩ˙ ˙ —» ESRD 
I ſhall not enlarge on this matter, becauſe it would be 
only to repeat hat the Reader may find in the Title Ad- 
ng, muſt ſay, that when Chriſtianity was firſt eſtabliſhed 
here, the Biſhops of the reſpectire Dioceſſes had the imme- 
diate Care of the Churches, and ſent their Clergy, who at 
firſt lived in common with them, to ſerve the Cures in ſuch 
Places as they thought convenient, but ſtill within their own 
. Dioceſles ; and it was their Care to ſeemthe Revenues of the 
Church diſpoſed to proper Uſes ; for thoſe who were main- 
tained by thoſe Incomes, always had it Epiſcopo diſpenſante; 
this was ekpreſly required by the Apoſtolical Canons, and 
by the Councils of Antioch * e 
That when thoſe Biſhops ſaw a Neceſſity to fix the Clergy 
to attend that Service in particular Places; and when Lords 
of Mannors afterwards built and endowed Churches, and 
by that means obliged the Clergy to a particular Attendance 
within cettain Limits, which were called Pariſhes ; tho 
they conſented that ſuch Lords or Patrons ſhould nominate 
 Clerksto thoſe Churches, yet it was ſtill upon Condition 
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an (o) Eccleſiaſtical Judge, and not a Miniſter in his exami- - 
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5 _ © Biſhops. Iog 
that Biſhops might be ſatisfied . in their Qualifications and 
Abilities to perform the Service, ſo that the Biſhops were al- 
ways Judges of the Fitneſs of theſe Clerks who were to ſerve: 
the Ceres in their Dioceſſes, and it was reaſonable it ſhoul 
be fo, becauſe the Biſhops had the Care of the whole. 

_ *Tis no Objection to {ay that this Power, which is lodged 
in the Biſhop, may turn to the Prejudice of the Patrons 
Right, by making his Preſentation ineffectual, if he ſhould 
not think the Clerk qualified; for tis a Truſt repoſed in him 
by the Law, and cannot be ſo properly placed. in any other 
Perſon, becauſe he hath the Care of the whole Dioceſs as 


, 
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« of aforeſaid. Ds 2 is b 3 185 Gy 

4 is a Truſt allowed by all Chriſtian Nations where the 
e Right of Preſentation is owned ; and ſome Canoniſts, and 
1 particularly Rebaffus, have told us, that tis a damning Sin in 
4 RX 2 Biſhop not to examine the Clerk preſented; and that tis 
his Fault, and not the Patrons, , if a Man not qualified 
ol ould obtain x Yenefice. TEEN 
n 'Tis true, the Judgment of the Biſhop is not concluſive in 


this Caſe, but the Party may appeal to the Supreme Eccleſi- 
3 Court, and then the Archbiſhop is to judge of his Suf- 
ciency. 9 . P | - 148 | 1 £5 | 
However the Biſhop is firſt to examine him, tis expreſly re+ 
quired by the () Canon, which isthusz + _, 
- The Biſhop, before he admits any Perſon into Holy Or- 
ders, ſhall diligently examine him in the preſence of thoſe 
Miniſters who ' ſhall aſſiſt him at the Impoſition of Hands; 
and if the ſaid Biſhop have any lawful Impediment, he. 
ſhall cauſe the ſaid Miniſters carefully to examine every ſuch 
Perſon ſo to be ordered, provided that they who ſhall aft 
the Biſhop in examining and laying on Hands, ſhall be of 
his Cathedral Church, if they may conveniently be had, or 
Three other ſufficient Preachers of the ſame Dioceſs ; and if 
any Biſhop or Suffragan ſhall admit any to Sacred Orders, 
who is not fo qualified and examined, the Archbiſhop of 
that Province having Notice thereof, and being aſſiſted there- 
in by one Biſhop, ſhall ſuſpend the ſaid Biſhop or Suffta - 
Fan N offending, from making either Deacons or Prieſts for 
wo Years, © e r 


fter ſuch Examination, and not before, the Way is 


open for Admiſſion, Inſtitution and Induction. 


(q) Can, 35; Fe 
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for in real Actions they muſt have a Knight returned of the 


Biſhops. 
longer time than he was Biſhop of that Dioceſs where tic 
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Ti probable that this Canon had ſome reſpeR to the (r) Sta: 1 


tute called ArticaliCleri, by which tis enacted, That de id. 
nietate Perſone preſentate ad beneficium eccleſiaſticum pertinet Ex. 
udicem ecc leſiaſticum, & ita eft hactenut uſit atum & | 


aminatio ad j 
frat in futurum. 
So that the Biſhop's Power of Examinatio 


was declarative of a Cuſtom heretofore uſed in this King. 1 


dom, by which it appears that the Biſhops Right of exami- : | 
| ning Clerks was part of the Common Law, as well as of th: 4 


Canons. 


I ſhall only mention ſome other (/) Powers and Prin- 
_ they have, becauſe I have treated more largly of then 


1 
under their reſpective Titles. 


I They have Power of accepting or refuſi Reſignatioris g 


Benefices, of Admiſſions to Benefices preſentative or dona- 
tive; — Deprivation, of Colluſions by Laps, of Inſtitu · W 
tions, Co a . . * & 

(2.) They have likewiſe a Power of Ordination, and this 
they have as ſoon as they are conſecrated, but tis not local 
and confined to their reſpective Dioceſſes, but tis an inhe- 


rent Power wherever they are, and therefore the Archbiſhop 
of Spal ato us have conferred Orders when he was here. 


(3.) They 
i . and this is limited to their reſpective Dio- 
ceſſes only, viz. they may excommunicate and. puniſh (0 
Offenders there, but not elſewhere, EG oats uh 
They pay no Reliefs, becauſe they come into their (%) Bi. 
ſhopricks by Succeſſion, and not as Heirs by Inheritance; 
they enjoy the ſame Priviledges with other Temporal Barons, 


ve a Power of Juriſdiction, but not till after 


Jury ; they have Priviſedge of Hunting in the King's Foreſtz 
— they may maintain an Action te [eandali uagnatum. 
I ſhall now mention ſomething concerning Leaſes made by 


At Common Law a Biſhop could not make a Leaſe for 2 


Lands were; but a Leaſe made by him, and confirmed by 

the Chapter, was ggod for any time whatſoever,- |, . 
But it was found to be very inconvenient, that a Biſhop 
ſhould have ſo little power alone over the Eſtate of the Church, 
and io much when he was joined with his Chapter; and there: 
ö — Xꝗiu— — — 

r) Cap. 1. Vi ' ' 474 
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nation, de idonje- 9 
tate Per ſona, was not then a new thing, for that Ad 


dr 


C 
the Statute 32 H. 8. cap. 28. which is commonly 


” * 


ide. alled the Enabling Act, Biſhops had Power to make Leaſes 
br. Mamrs, Lands, Tenements, or Hereditaments for three Lives, 
Ta 3% e One Years, without any fuch Confirmation by 
be Chapter. e i 
n- Fir Suben Degg was of Opinion, that, becauſe that Statute 
At ud not extend to Leaſes made of the very Scites and Demeſnes, 
ng- . therefore about Eighteen Years afterwards, by another 
mi- tatute, it was enacted, that Leaſes made other than for 
the WT wenty One Years, or three Lives ſhould be void. | 


== But there may be another Reaſon aſſigned for the making 
bat Statute, for tho by the Act 32 H. 8. Biſhops alone were 
nabled to make Leaſes for Twenty One Years without 
Confirmation by the Chapter; yet that did not take away 
be Power they both had before; for notwithſtanding that 
a the Biſhop and his Chapter might make what Eſtate 
bey pleaſed of the Lands of the Church, but becauſe theß 
ould not exceed Twenty One Years, or Three Lives, 


this berefore that Act was made. E | 
ocal RY The Leaſes to be made by Biſhops, purſuant to the Statute 
he · 3 2 H. 8. muſt have theſe Qualifications. 
hop Wl 43 They muſt commence from the making and not 4 die 
Ks. N | eie K+. þ 4 t3 $24 2 
iſter 2.) If there is an old Leaſe in being, it muſt be abfolnte- 
Dic ly ſurrendered without any manner of Condition, or it 
(1 | 2 expire within a Year after the making the new 
2 L i £23 : ; 1 5 . | By 
Bi (3-) There muſt not be a double Leaſe in being at the 
Ace; ſame time, (viz,) one for Years, and another for Lives. 
ons, (4.) The Leaſe muſt be of Lands, Tenements, or Heredita- 
' the ments, out of which an Annual Rent may be reſerved, &c. 


(5.) It muſt be made of ſuch Lands which have been »ſu- 
ally let for the —— yer of Twenty Years before the 
making the new Leaſe. | 

(6.) The yearly Rent reſerved, muſt be ſuch as hath been 

| uſually paid for Twenty Years next before the making 
the new Leaſe, * Sn $510 EI 

.) It muſt not be made without Impeachment of Waſt. 

Of all which I ſhall treat diſtinctiix. 

(1.) And Firſt, The Leaſe muſt commence from the 

making and not 4 die dats, for that excludes the Day on 
which 1t was made ; ſo if a Leaſe of Landsis made for Twen- 

One Years, Habendum a datu indenturæ, when there were 

our Years of a former Leaſe then in Being, tis void upon 
this Statute, but tis good upon the Statute ' 1 El. hereafter 
(ODE Fee nn © Tg q e 8 , | men- . 


108 5 Bishops. i an 
mentioned, to bind the Succeſſor if confirmed by the Chap. hy. 
ter, for this laſt Statute doth not ſay that it ſhall be. a Leaſe 


for Twenty One Years abſolutely, and to commence imme- u 9 
diately, but it muſt be for Twenty One Years from the Co 


time of the Commencement, and this is the Reaſon why con. for 
current 65 Leaſes have been held good. W e e 
They diſtinguiſh in Caſes of Tythes between a Leaſe for re 
Years and for Lives; for if made for three Lives, habendum 
from Michazlmas next after the Date of the ſaid Leaſe, tis void, 
becauſe Tythes cannot paſs by way of (y) Reverſion, where ric 
an Eſtate for Life is limited, tho they may by way of Diſ- 
charge or Retainer. E = 
(2.) If there is an Old Leaſe in ding, it muſt be abſo- the 
Jutely ſurrendred, or expire within a Year after the making the the 
New. Leaſe. 1 3 | [ns noe ES Y 
This muſt be underſtood where the Biſhop makes a new 
Leaſe without confirmation by the Dean and Chapter; but 
if more then One Year is in being at the time of the making MW uf 
the (z) new Leaſe and tis confirmed, ſuch Leaſe is good. 
(3) There muſt not be a double Leaſe in being at one 
__ * 5 {ame time; that is a (a) Leaſe for Vears, and another 
| Or LIC, | 1225 | 43670 FLY, | 2 f 
Theſe Leaſes for Lives muſt not be to one for Life, remain- MW uſi 
der to another for Life, &c. but the'(b) Lives mult all ware Sta 
together, for if ttis otherwiſe the Leaſes are voidable. tho 
Neither can (c) Biſhops make Leaſes for 99 Years, de- wil 
terminable upon Three Lives ; but a Leaſe to one for Three 
Lives is good, for tis the fame in effect as a Leaſe to Three 
for their Lives. 4 lon 
C4.) The Leaſe muſt be made of Lands, Tenements, or He- 
reditamenti, out of which an Annual Rent may be received, Liy 
and not of things which lye in Grant, as Fairs, Markets, wa 
Advowſons, Tythes, Cc. and therefore Biſhop Jewell having for 
made a Leaſe of a Fair in Sherborne, for Three Lives, ren- the 
dring the Ancient Rent, which Leaſe was confirmed by the 
the Dean and Chapter, it was held void againſt the Suc- thi 
ceſſor, becauſe a Fair is no more then a Franchiſe, out of {1 
which a Rent cannot be reſerved. 225 : 
So where the (e) Biſhop of Carliſle made a Leaſe of an 
Tythes for Three Lives, this was likewiſe held void againſt | 
the Succeſſor, becauſe he had no remedy either hy Diſtreſs ot 


— SE G0 Ex 6. i TS 4 a FFI ; — 


4 


(x) 1 And, 65. (5) Sel. 131. (0 4 Leon 78. (4) More 233. 4 Rep; # 
(. Oro. Car. 95+ 6 Rep. 37. a (e) 8 Rep. 70. . (4) 2 Gap. 76, 


oh 


(e) Hardres 326. 
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an Action of Debt for Rent; but if it had been a () Leaſe for 
Vears of Tythes, it had been otherwiſe, becauſe àn Action 
of Debt may be brought for the Rent, by the Succeſſor, not 
upon any pririty of the Contract, for he 18 not pnvyy to the 
Contract of his Predeceſſor, but upon the privity of Eſtate, 
bor he hath the Reverſion ; and therefore an Aſſignee of a 
rerm ſhall be charged with the Rent, becauſe it attends the 
Term. n 3 +: 
. to the word Hereditaments in this Clauſe, it muſt relate 
only to ſuch which are parcel of the 8 of the Biſhop- 
Frick thereof; if an () Archdeacon having a, Parſonage ap- 
= propriated to his Archdeaconry, makes a Leaſe of the Gle 
for 50 Years, and the Biſhop being Patron, together with 
the Dean and Chapter, confirms it, this is not void againſt 
the Succeſſor, becauſe his confirmation paſſeth no Eſtate ; 
tis no more then his aſſent to a Leaſe of parcel of the poſſeſ- 
{ons of bis  Archdeaconry, and not of the Biſhoprick. + 
(5.) The Leaſe muſt be of ſuch Lands which have been 
Wy uſually Lett for the moſt part of Twenty Years before the 
making the new Leaſe. | I'M | 
= As to this matter, if 20 Acres of Land hath been zſu- 
ah Lett, and a (i) new Leaſe is made thereof, and of Two 
Ares more which had not been ſually Lett, reſerving the 
uſual Rent yearly, this Leaſe is not warranted by the 
Statute, becauſe part of the Land was not »ſ#ally Lett ; and 
tho' more Rent was reſerved for thoſe Two Acres, yet that 
will not make the Leaſe good, becauſe the Rent iſſueth our 
of the whole. 1 | | 
Anno 21 Car. 2. This Caſe happened, viz. Lands be- 
longing to the Archbiſhop of Vor were Lett for Three Lives, 
by Leaſe, Dated Anno 1604. and there bang one of theſe 
Lives ſurviving” in the year 1630, the Arc oP (who 
was then) purchaſed the Leaſe, and did not Lett the Land 
for the ſpace of 15 Years ; and the Civil Wars coming on 
thoſe Lands were Sequeſtred, and no other Leaſe made of 
them till the year 1663. The Court was divided whether 
this was a good Leaſe or not ; thoſe who held it good, in- 
ſiſted that it muſt be ſo, becauſe, otherwiſe any Biſhop might 
ep, Lands in his hands for 15 Years, if he lived fo long, 
an | 


then ſuch Lands could never afterwards be Lett”: 
But thoſe who held the Leaſe void went upon this Reaſon; 
(viz.) That under the pretence of (1) Antient Leaſes all 


mom 


() Moor 778, 2 Cro. 173. E @ Raym 18,+ 2 Sand. 303. a (0 Cro. 
Eliz, 430, (i) 1 Inſt, 44. b. (O Sid. 416. 1 Lev. 212. 
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had been Lett for the moſt part of Twenty Years laſt pat} 4 
Cc. for if it had not been »ſ»ally Lett for that time, hon | 
could any Man know what was the Ancient Rent? 


. cauſe they, being Eſtates at will, are not properly Demiſable, 


ſtrued that they were »ſuall Lett, but Juſtice T»iſden hell I 
.. otherwiſe; for, that the words in the Statute muſt import 2 


zs, they have been in Leaſe, which he tells us is the received 


' greateſt part of that time. 


to tie () Biſhops ſtrictly to the words of the Statute, but to 


= Bib ps. 
the Lands would be Demifed, and none left for Hoſpitality, | 
for that was the reaſon why that Clauſe was inſerted in 


the Statute, (viz.) That no Lands ſhould be Lett but what 


I 
2 


8 


* 


It hath been a Queſtion, whether Copyhold . Lands are com- | 
prehended by the general word (Lands) in this Statute, be.. 


=> it hath been adjudged ſuch () Lands are within tie 
ute. , Tr. 

My Lord Cote was of Opinion, that if Lands. were in 
Leaſe for Eleven Years, - next before the making the new 
Leaſe, tis ſufficient, and that in ſuch caſe it ſhall be con- 


more ancient time of Ring in Leaſe, and ( my Lord 
Chief Juſtice Vaughan affecs with him, that by the words 
uſually Lett, ſuch Lands can never be intended which hav: 
been. Lett but once; but the words may be taken in two 
Senſes, the one for! the repeated Act of Leaſing, the otha 
for the. continuance of the Lands in Leaſe ; and therefor: 
Lands Leaſed many Years ſince, tho but for once, may in 
propriety of Speech be called Lands uſually Demiſed, that 


ys Ay os Load 


ſenſe of thoſe Words, | 
But what was not in Leaſe T Years before the 
making the new Leaſe, cannot be ſaid to be Lett for the 


nw way o©& 


So if Lands had been ancienly in Leaſe for Lives, and af- 
terwards kept in the hands of a Biſhop for Twenty Years, 
before, the making the new Leaſe, this ſeems to be a good 
Leaſe to bind the Succeſſor; for the intent of the Law was not 


preſerve the ancient Rent. 
'Tis true, it muſt be once (o) Demiſed, otherwiſe it cannot 
be known what was the ancient Rent. | Op 
(6.) The reddendum muſt. be of ſo much Rent which 
hath been zſualhj paid for the Land within Twenty Years, a p 
ad, and made payable to the Leſſor and his Suc 
ceſſors. | 


od ns A = Wh eds 
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00 Moor 759. ( Vaughan 33, 34; | (n) Sid. 416, (e) Cro. 
Eliz, 87. ; | ; X 1 


But 
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But if in an old Leaſe there is Rent reſerved, and an Heriot; 
and in the new Leaſe the Heriot is omitted, the (p) Leatt 18 
good; for an Heriot is no more then a Service, tis not an 
annual Rent, nor 2 it. 3 
So, likewiſe, if there hath been ſome variation in former 
Leaſes, yet if in the () new Leaſe the ſame Rent is reſerved 
which was in the laſt, this ſhall be accounted the ancien 


| 
n 


But if in the old Leaſe a certain Rent had been reſerved, 
and a couple of Capons, and the ſame Rent is reſerved in the 
new Leaſe made to a Man and his Wife, and the Hurband 
covenanted to pay the couple of Capons, this was held by (7) my 
Lord Hales to be a void Leaſe, becauſe in the firſt Leaſe the 
Capons were part of the Rent reſerved, but in the laſt there 
was only a Covenant by the Husband to pay them, which 
would not bind the Wife if ſhe Survived z and therefore that 
Covenant would not amount to a Reſervation, which it 
would have done if both had Covenanted, + v% 

Upon the whole matter, 'tis plain, That by this Paragraph 
there muſt be a certain and determinate Rent expreſſed in the 
Leaſe; and therefore, when a (i) Biſhop made a Leaſe, rendring 
to him and his Succeſſors the uſual and accuſtomed Rent, 
_ an mentioning how much, for this reaſon the Leaſe was 

v 0 

But if a whole Farm is lett out in parcels, which was 
uſually lett together, there a full Rent pro rata makes the 
Leaſe good, becauſe the Succeſſor hath no prejudice, and 
tis not · neceſſary that the old Rent ſhould be reſerved out 
of the old Land, for if tis reſerved out of leſs Land, the 
Leaſe is good; for the reaſon abovementioned, that is, the 


Succeſſor is not impoveriſhed, nor his Reveuue diminiſhed. 


And as to the Rent pro rata, a Biſhop may have more of 
it, and better Tenants by parcels then in Groſs : 'Tis true, 
my Lord Chief Juſtice Vaughan held that the old Rent muſt - 
be reſerved out of the old Land, for otherwiſe the Biſhop may. 
demiſe leſs Land at the old Rent, and there may not be 
2 Diſtreſs to be had on ſuch Land to fatisfie that 

ent. 3 

But tis generally agreed, that the old Rent iſſuing out of 
an old Farm may be apportioned pro rata; but if part is 
lett and part unlet it may be doubted. | | 


(?) s Rep. 38. 2 Cro. 76. 1 Inſt. 44+ b. (9) Hardres 326. 
(r) Hadres 325, - (0) Cro, Car, 9 (t) Hardres 326. 


(7.) The 


=—_ oo 
5% The Leaſe muſt not be made without impeachment of Waſte; 
and therefore if tis made to one for Life, remainder to ano- 


| ther for Life, and ſo to a third for the like Eſtate; the theſe 


are three Lives according to the Statute, yet this Leaſe. is 


void againſt the Succeſſor, becauſe the intermediate Eſtate 


for , e makes the Tenant in poſſeſſion diſpuniſhable for 
6 Wa C4 - | 6 22 
But the Biſhops were enabled by the aforeſaid Statute 32 
Hen. 8. to make Leaſes, Cc. for Three Lives, or Twenty 
one Years, without Confirmation, yet they were not reſtrained 
by the Law (as I have before obſerved) from that large and 
ancient Power which they had before in making long Leaſes, 
Cc. with Confirmation; and therefore, () Anno 1 Eli⁊. it was 
Enacted, T hat all Eftates made by Biſhops of any Lands or other 
Hereditaments, parcel of the poſſeſſions of their Biſhopricks, or 
United, or appertaining to the ſame, to any Perſon or Perfine, other 
then for 21 Tears, or Three Lives, from the time of ſuch Eftate 
made; and whereupon the accuſtomed or yearly Rent, or more, ſhall 
— * and payable, during ſuch term of Years or Lives, ſhall 
n 5 


Before I ſhall treat particularly on this (x) Statute, I 
muſt take notice that there is a difference between Leaſes 
made by a Biſhop de facto, and thoſe made by a Biſhop de 
jure; for inthe firſt Caſe, tho ſuch a Leaſe is Confirmed, it 
ſhall not bind the Succeſſor, becauſe tis a voluntary AR, 
which he might have omitted without prejudice ; but all 
Admiſſions and Inſtitutions by a Biſhop de jure are good. 

This Law was made purely for the benefit ef the Succeſ- 
ſor, and therefore, where a Teaſe is made by a Biſhop, and 
not prejudicial to his Succeſſor, tho it wants ſome other cir- 
cumſtances, it ſhall not be void, as for inſtance, (y) a Leaſe 
made by a Biſhop habendum à die indenturæ, rendring the 
ancient Rent, and confirmed by the Dean and Chapter, tho 
there were Four Years of a former Tetm in being, yet this 
is not void, becauſe tis no injury to the Sacceſſor ; tis true, 


it cannot commence in Intereſt preſently, becauſe the formet 


Leaſe was not expired, but it commences by way of Eſtopple, 
ſo that the Succeſſor will be entituled to Two 
Intereſt, and the other by Eſtopple. by 
Such Leaſe is void upon the. Statute 32 Hen, 8. becauſe 
there is a former Leaſe in being, but not upon this Statute, be- 


cauſe tis capable of a Confirmation, and being Confirmed, 
' ſhall bind the Succeſſor, | | 


— 


(#) 1 Elize cap. 19. . (ﬆ) 2 Cros 55% (5) Moor 107. 
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But no confirmation will make a double Leaſe good, that 


_— „ 


That à Leaſe ſhall not be good other than for Twenty one 
Years, or Three Lives, which ſhews that both cannot be 
good at one and the ſame time. 8 = Top 
Beſides, the actuſtomed yearly Rent muſt be paid during 
the (a) term for Years, or Lives, which cannot be in caſes of 
ſach double Leaſes ; for if the Leſſees for life ſhould enter, the 
Succeſſor hath no remedy againſt them for the Rent, either 


as BS > A. AED. 
— 


life may for ever be diſcharged e Rent, becauſe they 
may die before the Leaſe expires ; 
the Succeſſor hath a remedy for the Arreatages. 25 

In the next place tis to be obſetved, that this is a private 
Act of Parliament, for it concerns Biſhops only; and there- 
fore cannot be given in Evidence, but muſt be Pleaded. 


EE ͤ ͤ'»V err iiganonnd 


ſame reſtrictions as required by the Act 32 Hen. 8. though 
there are ſome variations between theſe Statutes ; as for In- 
ſtance, the Statute 32 Hen, 8. requires, that Biſhops Leaſes 


Years laſt paſt, which Clauſe is left out of the Statute 1 Elix. 


accuſtomed yearly Rent ſhall be reſerved, which cannot be if 
the Lands had not been uſually Lett. 3 

So the Statute 32 Hen. 8. requires, that the old Leaſe 
ſhould expire or be furrendred, within One - Year from the 
making the new one, which is not required by (6b) 1 Eliz. 
Andi tho that Statute Enacts, that all Eſtates made by Bi- 
ſops, of any Lands, parcel of their Poſſeſſions, of their Bi- 
ſnopricks, other than in the manner therein preſcribed, (hall, 
be void ; and doth not enjoyn that the Leaſe ſhall be of 
Lands »ſually Lett, or that the old Leaſe ſhould expire, Gg. 
yet it muſt be made of ſuch Lands, and the old Leaſe muſt 
be expired or ſurrendred within a Year, Cc. otherwiſe the 
new Leaſe is void againſt the Scceſſor, unleſs confirmed by 
the Dean and Chapter. „ II 2 FH 

So the Statute 32 Hen. $. requires, that the Eſtate ſhould be 
made of Lands, out of which a Rent may be reſerved ; and 
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(x) x Mod. 204. (s) 5 Rey, 2, 7. 1 And, 757. Cro, Riz 141. : 


(6) Bridg. 30. ia: - 
| | 3 Haking 


is, whete a Leaſe for lives is made before the Leaſe for years 
expires, becauſe this (z) Statute is in the disjunctive, viz; - 


by Diſtreſs or Action of Debt, if the Leaſe for years4s not 
expired, and he cannot have an Aſſize, for he never had 
any Seiſin, ſo that there is a poſſibility that the Leſſees for 


t if they ſurvive, then 


That all Leaſes made by virtue of this Act, muſt have the 
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ſhould be made of Lands «ſually Lett for the ſpace of Twenty © 


but there are words which amount to it, vis. That the, 


therefore a grant of the next Avoidance. is not good, after the 


— * 


% 
; 40 ü l 
1 
54 
57 
10 
- = 
7 
3 a 
; 


. 
— E 1 * 
S EE. a 
Ra — — 
w 7 — A > att — - 
. - + » " = - by whe = 


\ g | ; 
114 -. Biſhops. 
making this Statute, tho' confirmed by the (c) Chapter, be- 
cauſe there can be no Rent reſerved out of it, but it is good 
againſt himſelf ; for it was not the intent of the Law to bind 
the (d) Biſhops in Poſſeſſion, fo that they could not do any 
thing to bind themſelves or their Lands, during their own 
lives ; for then they could not Leaſe any Land which had 
not been uſually Letr, before the making theſe Statutes, but 
muſt manure ſuch Lands by their own (e) Servants; neither 
could the/ have any benefit of Waſtes, but only to take the 
Herbage with their own Cattel, | 
Dffices ] There are ſome Offices which may be compre- 
hended under the words in this Statute, and accounted az 
parcel of the Poſſeſſions of the Biſhoprick, or at leaſt as appertain- 
ing to the ſame; and tho' the Biſhop cannot exerciſe ſuch 
Offices himſelf, yet he hathan inheritance in the Gift and diſ- 
poſal thereof, and theſe are ſuch which are ancient Offices, 
the grants whereof, with their (f) ancient Fees, confirmed by the 
Dean and Chapter are made good, by the intention and equi- 
ty of this Statute, tho not warranted by the expreſs Words, 
But tho” ſuch ancient Grants are allowed for neceſſity, yet 
they ought not to be accompanied with a new Charge, tor 
that would be a diminution of the Revenue, and impoveriſh 
the Succeſſor; and 'tis agreed on all hands that this Statute 

was made for his benefit. 10 IJ 

Therefore where a (g) Biſhop was ſeiſed of a Part to 
which the office of a Keeper anciently belonged, which he 
granted with the uſual Fee, nec non cum 'paſtura pro duohu 
equis in eodem parco, tho' this was confirmed by the Dean 
and Chapter, yet the Court were divided whether it was 
good againlt the Succeſſor ; they all agreed that it was void 
as tothe Paſture, becauſe it was of a new thing never granted 
before; but whether that addition made the other part of 
the Grant void was the Queſtion ? upon which they wei 
divided. Some were of Opinion that theſe were diſtind 
Grants, and that one ſhould be good, and the other void, 
againſt the Succeſſor, 

So where the ancient (h Fee hath been encreaſed in a nen 
Grant, fome_.are of Opinion that the Grant of the Office i 
felf is good, and likewiſe ſo much of the ancient Fee whid 

> was granted, but the reſt thall be void. 
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(c) Cro, Eliz. 2. 690. (d) 10 Rep. 60. b. (e) 1 And. 244 
Cro. Eliz. 207. 1 Leon 205. Cro. Eliz. 609. 2 Cro. 173. 
(f) 10 Rep. 62. - (4) Bridg. 29, Crov Car, 47. Ley 7 
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But in all theſe grants of (i) Fees it muſt appear in Plead- 
ing, that they are ancient Fees, for tho the Office is ancient, 
et if the Fee is not ſo too, the grant is void. | 
And tis to be obſerved, that all theſe (4) Grants are to be 
made as uſual, before the making this Statmte, therefore a grant 


of an Official by an Archdeacon, or. of a Commiſſary by a 


Biſhop, is void againſt the Succeſſor, if granted in Reverſion 
where it was uſually granted in Poſſeſſion, before the Statute ; 
for theſe Offices are 8 and belong to Biſhops and 
Archdeacons, and ſo are comprehended by the very words of 
this (I) Statute ; and therefore if they were granted in Rever fon 
before the Statute, they may be ſo (till, but not without Con- 
firmation. 

Some are of opinion that if a Biſhop grants the Office of a 
Cmmiſſary, tis good only during his Life; for tho an Eccle- 
ſiaſtical Jurisdiction may be executed by a fubſtitute, yet his 
acts are in Law the acts of him who deputes him, for which 
he muſt be anſwerable, and not the Deputy. So that if ſuch 
a (m) grant ſhould be good againſt the Succeſſor, then he muſt 
be liable to the acts of a Perſon whom he never deputed, which 
ſeems very unreaſonable, | 3 

However, the grant of the Office of a Regiſler, for Life 
in (1) Reverſion, hath been held good; and that tis ſufficient 
Evidence to produce but one Grant thereof before the Statute; 
for that may be an inducement to believe that it was an- 
ciently ſo Granted. | 
And generally the Grants of ſuch Offices for Life afe good, 
if they are ancient and neceſſary Offices ; for if a Biſhop had 
not power by Law to diſpoſe of fuch Offices for the Lite of 
the Grantees, he would be ill ſerved by Men whoſe Titles 
were ſo precarious. | | 

But it he ſhould gtant ſuch an Office for Life; and after- 
wards to another in Reverſion, ſuch grant is void; and fo it 
is where an Office is granted to two for Life, if not uſually ſo 
granted before the making this Statute. | 

Therefore the Biſhop of Salib#ry, Anno 11 Fac. granted 
the (o) Stewardſhip of his Mannours to Two tor Life; and 
Twenty Nobles Fee iſſuing out of Lands, parcel of his 
biſhoprick, to be exerciſed by them or their Deputies which 
was confirmed, &'c. but held void againſt the Succeſſor. For, 
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% Brownl. 182. (h) Cro. Car.” 258. Jones 263. Winch, Lut. 22. 
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(!) 2 Rol. Abr. 154. Jones 311. (m) Noy 153. *(n) Cro. 
Car. 279, Jones 310, Manch. 38. Cro. Car. 555. 2 Rol. Abr, 153. 
Winch, Entr. 22. () 10 Rep? 39. | 
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tho a Biſhop may grant an ancient Office to one, and there 
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116 | | Blaſphemy. 


is a neceſſity that ſuch grant ſhould be good, for the reaſon | 


abovementioned, yet there 1s no neceſſity that he ſhould make 
ſuch a grant for Two Lives ; but if he ſhould, and one of the 


Grantees Dies in the life time of the Biſhop, who made the 


Grant, and then he Dies, ſo that there is but One Life in 
being againſt the Succeſſor, yet the Grant is void againſt him; 
for it was void when firſt made, and ſhall never be made 
good by any Contingency. : | | 
Upon the whole Matter, as a Biſhop may grant an an- 
cient (p) Office, with the uſual Fee, ſo he may grant a new 
e which 1s of neceſſity for him to Grant, and with a rea- 
ſonable Fee, and ſuch Grants {hall be good. againſt the Sv. 
ceſſor, if confirmed by the Dean and Chapter. And there- 
fore, in the very ſame Year in which this Statute was made, 
the Biſhop of Ely granted the Office of keeping his Houſe art 
Garden; with a Fee of 31. per Ann. this was held good a. 
gainſt the Succeſſor, tho' there was never any ſuch Grant be- 
fore, becauſe the Office was neceſſary. ' - 
And yet but Three Years afterwards, Horne Biſhop of 
Wincheſter, granted a Rent of 31. 45. Cc. to Dr. Dale, 2 
Civilian, pro conſilio impenſo & impendendo, it was made a 
Quzre in Dyer, whethcr it was void againſt the Succeſſor, but 
afterwards held that it was, becauſe ſuch a () Grant is not 
of neceſſity ; and it was not of an Office, but only a voluntary 
Act of the Biſhop to chooſe ſuch a Man to be his Cour 
cil, which his Succeſſor night not approve, | 


Blaſphemy. 


(1.) By attributing to the Almighty any 
thing unbecoming his God-head. 
*Tis an Offence, & C2.) By derogating from his Attributes. 
: (3-) By attributing that to the Creatuit 
which is due to God alone, 


T Here were formerly various Puniſhments for this Crime 

Fuſtinian the Emperor pumſhed it with Death. Some 
times 1t was puniſhed by cutting out the Tongue; but by tht 
Civil Law the puniſhment did not extend to Life or Limb; 
for a Layman was Anathematized,and a Churchman Depoſ 
ed ; and by the Canon Law, if the 1 was publick 
Committed, the Offender was to undergo publick Pennancy 
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but even in that caſe a Biſhop could abſolve him; but for a 
private Blaſphemy any Prieſt might do it. | 

Our Saxon Anceſtors were not guilty of this Crime, for a- 
mongft their Laws there is no mention of any ſuch Crime 
or Puniſhment for it. "Hh | | 
| H. 3. appointed that Blaſphemers ſhould be arreſted, but 

doth nottell us how they ſhould be puniſhed. 

King Ed. 6. being impowered by ACtof Parliament, ap- 
pointed Commiſſioners to reform Eccleſiaſtical Laws, and 
Archbiſhop Cranmer was the firſt in Commiſſion, who did the 
whole Work almoſt himſelf; but tho it was finiſhed it ne- 
ver had the Royal Confirmation, for that was prevented by 
the Death of the King. 3 

However, I mentioned it to ſhew what Puniſhment the 


7 Reformers of theſe Laws thought . to inflict on Blaſ- 
* phemers, (viz.) that they were to be incapable of any pub- 
by lick Truſt and Imployment, they were not to be ſuffered to 


be Witneſſes in any Court, or to any Will, and were not to 
have the Benefit of the Law. 

By the (7) Canon this Offence is to be preſented to the 
Ecclefiaftical Curt in order to Puniſhment ; tis comprehen- 
ded there under the Words of Wickedz 4 of Life, for tis not 
expreſly named as Adultery, Whoredom, Cc. and other 
Crimes are. ; | | 

Tis likewiſe puniſhable by the Common Law, and that 
by way of Indictment or Information ; for all Reproaches of 


Cheat, or the like, tend to the Diſſolution of the Goverment. 


Land, and to call it a Cheat takes away all manner of Ob- 
ligation to the Government it ſelf; and for this Offence one 
Taylor, Anno. 27. Car. 2. was fined 1000 Marks, and was 
committed until he found Sureties for his good Behaviour du- 
ring Life, and was ſet in the Pillory three Times, with a 
Paper fixed upon it ſhewing his Offencę, Co 


Bonds of Refignation, 
THE Queſtion which I ſhall examine under this Title is. 


whether a Bond with a'general Condition to reſign upog 
| fix Months Notice is good or not. | \ 


Bonds of Reſignatton. = 


God, or of the eſtabliſhed Religion, as to ſay that tis a 


it ſelf, for the Chriſtian Religion is part of the Law of the 
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118 Bonds of Reſignation. 


| Thoſe who hold ſuch a Bond good, affirm there is no poſi- | 
tive Law againſt it; but that on the contrary there is a 


' ſolemn * 1 given in the Court of Queens Bench, 

that the Bond is good, becauſe there is nothing bad in the 
Condition, that being only to reſign upon Notice; and that 
vhich gives a greater Authority to this Judgment is, that it 
was affirmed upon a Writ of Error in the Exchequer Cham- 
ber, where all the Judges were of Opinion, that it was 
I: wal for a Man to bind himſelf in a Penalty to reſign, be- 


-1f- that may be for good and valuable purpoſes, as 


uu if he take another Bencfice, or to reſign when the 
£2 2£ his Patron comes of Age. | 
. The (/) Biſhop of Morceſter himſelf, who argues againſt 
the Validity of ſuch Bonds, allows that there may be a law- 
ful Truſt in ſuch caſe for a Minor; but if the Parſon enters 
into a Bond toreſign, then he calls it a confidential Simony. 
I wiſh he had told us, that ſince there can be ſuch a Trult, 
what legal Obligation there could be to compel the Perfor- 
mance of it, when the Minor comes of Age, and how that 
Truſt ſhall be executed if the Parſon ſhall refuſe to reſign. 
But he will not allow that the Judges gave a tolerable 
reaſon to ſupport their Judgment, for 1t amounted to no 
more than that a Bond 1s good, becauſe a good reaſon may 
be given forit, which deſerves no other Anſwer than that it 
may be bad, becauſe a bad reaſon may be given for it ; and he 
inſtances fevgral ſuch bad reaſons, viz. ſuch a Bond makes a 
Parſon a Slaveto his Patron, and ſubverts the juſt Rights of 
the Clergy. e ee Th 
I I ſhall only ſay that this is to araign a ſolemn judgment 


given by all the Judges of England, in the Caſe above-men- 


tioned, and there were ſome of them Men eminent in their 
Profeſſion ; for my Lord Coke was then chief Tuſtice of the 
Common Plcas, and Tanfeild chief Baron of the Exchequer ; 
and the Court judged only of the Law, as it appeared before 
them upon the Bond with fuch a general Condition to reſign 
upon Notice, there way nothing of Simony appeared to 

them; and if ſuch a Bond might be given upon a good Rea- 
ſon as the Biſhop admits it might, why muſt it be ſuppoſed 
to be void, becauſe an ill uſe may be made of it, for that is 
contrary to a Rule in Law, (viz.) iniquum non eſt preſu- 
—_— Ft RS 
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| Jones r- verſ. Lawrence. (/) cx 342, 


Bonds of Reſignation. I19 


About Nineteen Years afterwards the like-Cafſe"came in 
queſtion again in the ſame Court, between (t) Babington and 
Wood, and the like Judgment was given, I. ſuppoſe, upon 
the Authority of the former Reſolution ; for. Fuftice Jones, 
who reports the Caſe tells us, that the —.— had ſeen 
that Preſident, and thereupon they gave Judgment for the 
Bond. | 

But the Biſhsp of Worceſter will not allow one or two 
ſolemn Deciſions to paſs for Law, but only ſuch which are 


conſonant to one another in a long Series and Succeſſion of 


time, which did not happen between theſe two Judgments, 
for the one was 8 Fac. and the other 5 Car. 1. and that be- 
tween theſe two Caſes there was another of the ſame Nature, 
Anno 15. Fac. where there is a contrary Judgment, viz. that 
ſuch a Bond was Simonaical. „„ 
I confeſs there is ſuch a Caſe reported by (a) Mr. Attorney 
Noy, not as a ſolemn Judgment, but only as an Opinion of 
the Court Obiter that it was Simony; for it appears by the 
very Book that it was not the Point in Queſtion, and the 
Report it ſelf is: of no great Credit in the Law ; for if the 
contrary Opinion Anno 8 Fac. was Law, and ſo held by the 
unanimous Opinion of all the Judges of England, tis ſtrange 
1t ſhould be altered by one Court, and but feven Years at- 


terwards ; and that neither my Lord Herbert, who was then 


Chief Juſtice, nor Hutton one of the Judges of that Court, 
nor any other Reporter of that time ſhould ake any Notice 
of it beſides Mr. Ky | 5 
We are told by the ſame (x) Biſhop, that ſuch a Bond 
hath been condemned in Equity, when an ill uſe hath been 
made of it, and tis reaſon it ſhould ; and I believe a per- 
petual Juriſdiction was decreed againſt it, not becauſe it 
was Simonaical, but becauſe the Patron made a bad uſe of it 
to defraud the Parſon of his Tythes; for it was agreed on 
all Sides, that the Bond it ſelf was good, and ſo is this Con- 
dition following. | 
Whereas P. S. is within a ſhort time to be preſented, inſtituted 
and inducted to: the Church of H. in the County of S. 1j therefore 
the ſaid P. S. ſhall after his Admiſſion, Inſtitution, and Induction 
hereunto, at any time, upon the Requeſt of E. T. his Heirs, Exe- 
cutors or Adminiſtr ators, reſign the ſaid Charch or Rectory of H. ta 
the Ordinary of the Dioceſs of C. for the time being, ſo that the 
Haid E. T. Patron of the ſaid Charch, or his Heirs, may preſent 
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120 | 0 Burial. 


5570 to the ſame, diſcharged of all Incumberances done or ſuffered | 


the ſaid P. S. that then, &c. 


Upon the whole matter theſe Bonds to reſign gow all upon | 


Mice, have been held good both in Law an 
weare told they are Simoniacal, becauſe they are Bargains to 
obtain Preſentations, and contrary to the Oath which Cler- 
gymen take, (viz.) That they have not made any Simonaical Con- 
tract or Promiſe whatſoever concerning the ſame, 

I ſhall not controvert this Matter whether tis ſo or not, I 
have declared what the Law is 1n reference to ſuch a Bond, 
and ſhall only add, that if 'tis put 1n Sute and the'Defendant 

leads Re/ignavit on ſuch a Day to the ) Biſhop, and that 
e accepted it, this ſhall be tried by the County, and not by 
Certificate from the Biſhop. | 
And here, by the way, tis to be obſerved, that a Benefice 
with Cure cannot be void by the ſole Act of the Party, viz. 
by Reſignation, without the Acceptance of the Biſhop, be- 
cauſe he is to give Notice to the Patron that he may preſent 
again; but if he refuſes to accept it, then nothwithſtanding 
the Reſignation the Incumbent continues ſo ſtill. 


Burials 


HE Freehold of the Church is in the Incumbent, and 
= ſo is the Freehold of the Church-yard, and therefore 
none can be buried in the Church wihout Leave, but they 
may in the Church-yard, becauſe tis the Burying-Place of 
the People; andtho' he gives leave to bury in the Church, yet 
ſomething may be due to the (z) Churchwardens, by 25 
ſtom, for buring there. ES 
But a Miniſter cannot refuſe to bury the Dead, if he doth, 
having Notice, and the Corps being brought to the (4) 
_— he ſhall be ſuſpended from his Miniſtry for three 

onths. 8 

By the Statute 30 Car. 2. cap. 3. the Mininiſter of every 
_ Pariſh is to keep a Regiſter of the Burials, and of Affida- 
vits of Verſons buried in Woolley, * OOO 

: Theſe Affidavits muſt be brought within Eight Days after 


the Burial, if not, the Miniſter muſt enter a Memorandum of 


the Default, and of the time when he gave Notice thereof to 
the Pariſh Officers, which Notice muſt be given in Writing 
under the Hand of the Miniſter, . and this may be. done at 
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any time, but the beſt way is ſoon aſter the Eight Days are 
has the Miniſter making Default in any of theſe — 
lars, forfeits five Pound. "8 

The Affidavit mult be taken by a Juſtice of Peace, Mayor, 
or ſuch like Officer in the Pariſh where the Party was buried; 
and if there is none in that Pariſh, then by a Miniſter in the 
County, excepting in that Pariſh the Corps was buried. 

He who takes the Affidavit muſt · ſet his Hand to it, and it 
muſt be atteſted by two Witneſſes, who were preſent at the 


taking it. 
Canons. 


| Under this Title I ſhall comprehend, 
I.) Foreign Canons. | 
95 Such which have been received here. 
3.) The Power of making New Canons. 


AS hs Firſt, Cunſtantine the Great, and the Firſt Emperor, 
who gave Chriſtians ſome reſpite from Perſecution, 
cauſed general Councils and national and provincial Synods 
to be afſembled in his Dominions, where amongſt other 
things Rules were made for the Government of the Church, 
which were called Canons, the Subſtance whereof was at 
firſt collected out of the Scriptures, or the ancient Writings of 
the Fathers. 8 i 
I ſhall not trouble the Reader with a long Hiſtory of pro- 
vincial Conſtitutions, Synodals, Gloſſaries, Sentences of 
Popes, Summaries, Reſcripts, and other Rhapſodies with 
which the Canon Law hath by degrees been compiled ſince the 
Day of that Emperor; tis ſufficient to ſhew, that theſe 
things were collected in three Volums, by vo Biſhop of Char- 
tres, about the 14th Year of our (b) King H. 1. which are 
commonly called the Decrees, and theſe were correRed about 
Thirty five Years afterwards, by (c) Gratian a Benedictine 
Monk, and are now the moſt ancient Volums of the Eccle- 
ſiaſtical Law. | 
Theſe Decrees were not at firſt ſtanding Rules to bind the 
People 2 general, but were only made for the Government 
8 * 


In a — time afterwards Attempts were made by the 
papal Authority, to draw the Laity to obey theſe Decrees, 


6% Anno 1116. (9 Bydly pt, 1 aud 


122 Th - Canons. | 
and this was done, as ſome Authors tell us, Timide & pre- 
cario, by propoſing certain Rules for Faſting-Days, which 
* were called by the mild and gentle Name of Rogations and not 
Cones and the Laity, by this means, complied to obey 

em. . 

But all the Eccleſiaſtical Laws of England were not deri- 
ved from Rome; for tho ſome foreign Canons were received 
here before the Conqueſt, yet, the Saxon Kings, after they were 
converted from Paganiſm, did, by the Advice of their Clergy 
within this Realm, make ſeveral Ordinances for the Govern- 
ment of the Church; and after the Conquelt ſeveral provin- 
cial Synods were held here, in which Conſtitutions were 
_— which are part of our Eccleſiaſtical Laws at this 

ay. WS 
Theſe Decrees, correGied by Gratian, were publiſhed in 
England in the Reign of King Stephen, and the reaſon of the 
Publication at that time, might be to decide the Quarrel be- 
tween Theobald Archbiſhop of Canterbary, and Henry Biſhop 
of Winton, the King's Brother, who being made a Legare, the 
Archbiſhop looked upon it as a Diminution of -his Power, 
and an Encroachment upon that Priviledge which he had as 
Leg atus natus. | | : 

owever theſe Decrees were received by the Clergy of the 
Weſtern Church, but never by thoſe of the Eaf, which is the 
reaſon why their Prieſts might marry, which thoſe of the 
Weſdid not, becauſe they were prohibited by theſe Decrees. 

The next, in order of time, were the Decretali, which are 
canonical Epiſtles written by Popes alone, or aſſiſted b 
ſome Cardinals to determine any Controverſie, and of thoſe 
there are likewiſe Three Volums. | 

The firſt was compiled by Raimundas Barcinius, Who was 
Chaplain to Pope Gregory the Ninth, and publiſhed by him a- 
bout the 14th Year of our King * H. 3; this was appointed 
to to be read in all Schools, and was to be taken for Law in 
all Eccleſiaſtical Courts. TEN . 
About Sixty Years afterwards Simon a Monk of Walden be- 
gan to read theſe Laws in the Univerſity of Cambridge, and 
the next Year in Oxford. „ mee 
The ſecond Volume was collected, and put into Method by 
Pope Boniface the 8th, and publiſhed about the 27th (d) Year 
of our King Ed. 1, 1 
The third Volume was collected by Pope Cement the 5th, 
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- and publiſhed in the Council of Vienna, and likewiſe here, 


(e) Anno 2 Ed. 2. and from him were called the Clementines. 

Each of theſe Volums4s divided into five Books, contain- 
ing almoſt the ſame Titles. 

The firſt Book contains the Authority of Cuſtomes, Conſti- 
tutions and Reſcripts, the mannor of confirming and conſe- 
crating Archbiſhops and Biſhops; itTreats of Ke/ignation of 
Benefices, the Duties of Biſhops to inſpect the inferior Clergy, 
that Divine Service may be performed; the Times of order- 
ing Perſons to the Miniſtry, and how they are to be qualified, 
that Miniſters Sons ſhould not immediately ſucgeed their Fa- 


ters in the ſame Benefice, that no Villains, Bigamiſts, or 


deformed Perſons be admitted to Holy Orders. 

Then it ſets forth the Antiquity and Office of Archdeacons, 
Vicars, Jud es Delegates, and many other matters relating - 
only to the Perſons of ſuch who are concerned in Eccleſiaſti- 
cal affairs. Fe” | 

The ſecond Book of the Decretals treats of Things and 
not of Perſons; as for inſtance: It treats of the manner of 
Citations, Libels, and proceedings therein to Sentence, and 
ſomething concerning Appeals. : | 

The third Book treats of the Lives and Behaviour of Clerks, 
who may be married, and in what caſes they may be 
non-reſident : Then it treats of Prebends and Dignities, 
which may be had by Inflitution from the Biſhop, of the 
Avoidance of Benefices, and time of Laps, that Biſhops 
{hall not ſell, Cc, without the conſent of the Chapter; in 
what caſes the Goods of the Church may be fold, and in 
what not, | | ; 

Then follows a Treatiſe of laſt Wills, the Succeſſion of 
Inteſtates, a Diſcourſe of Tythes, Burials, firſt Fruits and Of- 
ferings, of the Right of Patronage, of Synodals and Procu- 
rations, of Conſecration of Churches, Celibacy, Divine 
Service, Euchariſt, Monks, Baptiſm, of Papiſts not bapti- 
zed, Faſting, Purification of Women, building and repair- 
ing Churches and Church-yards, Clerks not tv middle 1n 
civil Affairs. 


I be fourth Book treats of the difference between Eſpouſals , 


and Marriage; of claudeſtine Marriages, and how to be 
made good; of a Woman promiſing two Men whoſe Wife 
ſhe ſhall be; of a Man marrying a Woman with whom he 
had formerly committed Adultery, if ſhe did not know that 
be had a Wife then living he cannot leave her after the Death 
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of his firſt Wife; whether leprous Men may marry or not; 


of him who hath known his Wife 's Siſter, or his own Cou- 
ſn German, within what Degrees of Conſanguinity or Af- 


finity a Man may marry ; what Children are legitimate; 


of Divorces, and of ſecond Marriages. : : 

The fifth Book treats of criminal Matters, in which the 
Spiritual Court hath juriſdiction, as Simony, of Hereticks, 
Schiſmaticks, the Puniſhment of Fews that they ſhall not 
take a Chriſtian to be their Servant; that if a Servant is a 
Few, they ſhall ſell him to a Chriſtian for a Shilling. 


That they may repair their old Synagogues, but not build 


new ones ; that they ſhall not open their Doors or Windows 
on Good Friday ; that their Wives Thall not have Chriſtian 
Nurſes, or, be Nurſes to Chriſtian Women; that they wear 
diſtinct Apparel from Chriſtians. 5 

Ih!ben it treats of Apoſtates, Anabaptiſts, the Puniſhment 
of killing our own Children; of Childeren expoſtd to the 
Compaſſion of others; of Murders and Manſlaughter ; of 

Whoredom, Adultery, Rape, Thieves, Robbers, Uſury, De- 
ceit, Falſhood, Sorcery, Colluſion, Coſenage, Children not 
to be puniſhed as Men; of Clerks who are Hunters and 
Hawkers, Cc. „„ 

Theſe Decretals were never received here, or any where elſe, 
but only in the Pope's Dominions, as particularly the Canon, 
concerning Inveſtiture of Biſhops by a Lay Hand. | 

About the 10th Tear of the ſame King Ed. 2. Pope Fobn 
_ the22d publiſhed his Extravagants. 

Now as to us here in England, even at that time when the 


papal Authority was at the Higheſt, none of theſe foreign 


Canons, or any new Canons, made at 1 provin- 

cial Synod here, had any manner of Force, if they were 

. _— the Prerogative of the King, or the Laws of the 
and, 

:Tis true, every Chriſtian Nation where the Pope's Supre- 
macy was acknowledged, ſent ſome Biſhops, Abbots, or 
Priors, to thoſe foreign Councils, and generally Four were ſent 
out of England, and it was by that means, together with the 
Allowance of the civil Power, that ſome Canons made there, 
were received here, but ſuch which were againft the Laws 
were -rotally rejected; I ſhall inſtance in a few, and fo 
proceed. | | 
In the (f) Extravagantsof Pope Fohn, there is a Canon 
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that a Biſhop ſhall have the Tythes of all ſuch Land within 
his Dioceſs, which is not appropriated to any Pariſh. + 
Anno 7 Ed. 3. a Queſtion ariſing, who fhould have the 


Tythes of ſuch parts of Foreſt Lands which were not within 


the Bounds of any particular; Sir William Herſe, who was 
then chief Juſtice of the Common Pleas held, that the Biſhop 


of the Dioceſs ſhould have them, and probably he grounded 


his Opinion upon this Canon, but my (g) Lord Coke tells 
us, that Canon was never received here, for it was 
the Prerogative of the King to grant ſuch Tythes to whom 
he would, and accordingly, Anno 22. Ed. 3. the Grantee of 
the King brought an Action againſt ſome Eccleſiaſticks, con- 
cerning Tythes ariſing in Rockinghaws Foreſt; and then Thorp, 
Chief Fuſtice of the ſame Court, held the Right to be in t 
King, and by conſequence in his Grantee. 

But Simon Iſlip, who was then Archbiſhop of Canterbury, 
being a Man of an ambitious Temper, and not contented 
with that Grant which he had got from the Pope to receive a 
Subſidy of all the Clergy of the Dioceſs, for the better Sup- 
port of his Archiepiſcopal Dignity, petitioned the King in 
Council, that he might have thoſe Tythes; and becauſe the 
Matter was not then determined by the (6) Council, the 
_ Juſtice gave no Judgment in the Caſe depending before 

im, | 
Another Inſtance is, that by the Canon Law Parſons were 


to repair the Pariſh Churches, but this being contrary to the 
(i) Cuſtom cf the Realm, that Canon was never received 


here, for the Pariſhioners always repair it. 

The Canon in the Decretals, that Children Born before 
Marriage ſhould be Legitimate, if the Parents afterwards 
Married was not received here, Tis true, ſome attempts 
were made in Parliament to Eſtabliſh this into a Law, and 
particularly by the (4) Parliament of Merton, when the Bi- - 
{hops interceeded with the Temporal Lords for that purpoſe, 
but anſwered ana voce, that they would not change the Laws 
of the Land; and (!) Glanvil tells us, what was then attempt- 
ed was contra jus & conſuetudinem Regni. 

By a Canon made, at a Council held at Zyons, a Man 
twice Married, or who had Married a Widow, was not to 
have the benefit of his Clergy upon a Conviction for Felony, 
The Biſhops in thoſe days interpreted this Canon, to extend 
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only to ſuch who were twice Married after that Council, and 
therefore demanded thoſe Clerks who were twice Married be- 
fore, but becauſe the Judges of the Common Law had a right 


to determine the allowance of this Privilege, and becauſe by 
the diſallowance the life of a Man was to be taken away, 
therefore they would not allow this Canon till it was declar- 
ed in Parliament, that as well thoſe who were Marricd twice 
before, as thoſe who were twice Married after, the Council 
ſhould not be delivered to the Prelates, but ſhauld be deprived 
of the benefit of their Clergy : 3 
But this is now taken away by the Statute 1. E. 6. cap. 12. 
So the Canons for exempting the () Clergy from the 
Temporal Juriſdiction were never abſolutely received here; 


tis true, the Clergy had many Privileges, but were never to- 


tally exempted from Trials in the King's Court. | 
So the Canons concerning Appeals, Proviſors, Diſpenſati- 


ons, Cc. were never received here by the general conſent of 


the People; for ſometimes they were oppoſed, and at other 
times obeyed, as the Authority of the Pope prevailed here. 
That Canon in the Decretals, prohibiting the Son of a 
Clergyman immediately to ſucceed his Father in the ſame 
Benefice, without a Diſpenſation from the Pope, never pre- 
vailed here, This was the opinion of Juſtice Doderidge, in 
the Cafe of Stokes and Sykes, where the Son was preſented by 
a Lay Patron to, the Benefice, after his Father; the Biſhop 
refuſed to admit him, by reaſon of this Canon ; thereupon 
the Patron preſented Sykes, who was Admitted, Inſtituted 
and Inducted; and the Biſhop and Incumbent were Sued in 


the Delegates, but they obtained a Prohibition, and the Book 


makes a Quere what remedy for the firſt Preſentee. | 

In many other Caſes, Foreign Canons were never received 
here. As that concerning the Marrying the Woman with 
whom he had committed Adultery ; the prohibiting any Sale 
of Advowſons ; the revocation «4 a Preſentation 5 a Spiri- 
tual Patron, and ſeveral others. 


But ſome of theſe Foreign Canons were received here, and 
obtained the force of Laws, by the general approbation of the 


King and People; (tho' it may be difficult to know what 
theſe Canons are) and it was upon this pretence that the 
Pope claimed an Eccleſiaſtical Juriſdiction here, independent 
of the King, and ſent his Legates hither, with Commiſſions, 
to determinate Cauſes according to thoſe Canons. 


$42 —_ 5 4A 2 — 


——_— 


This 


() Poph, 397: ) Lasch ier, 


82 + + — a _ 


cas wank} 


_ og fe FT a 


Canons. 1 

This created Quarrels between Kings and ſeveral Arch- 
biſhops, and other Prelates, who adhered to thoſe Papal 
Uſurpations. For ſuch Foreign Canons which were received 
here, never had any force from any Papal Legatine, or Pro- 
viacial Conſtitutions, but from the acceptance and uſage of 
the Church here: For the Biſhops who were ſent from hence 
to aſſiſt in Foreign Councils, conſented to the Canons made 
there, yet that did not (o) bind till allowed by the King 
and People, as I have already obferved. _ - 

However, when a Canon 1s thus received upon an ancient 
Practiſe and general conſent of the People, in ſuch Caſe tis 
part of the Law of the Land. / 10 | 

Beſides theſe Foreign Canons, there were ſeveral Laws and 
Conſtitutions made here, for the Government of the Church, 
all which are now in force ; but had not been ſo without the 
Aſſent and Confirmation of the Kings of England. For even 
from William the Firſt, to the time of the —— no 
Canons or Conſtitutions made in any Synods here were 
ſuffered to be Executed if they had not the Royal 
Aſſent. And this was the common uſage and practice here, 
when the Papal uſurpation was moſt exalted ; for if at any 
time the Eccleſiaſtical Courts did by their Sentences endea- 
vour to enforce Obedience to ſuch Canons, the Courts, at 
28 Law, upon Complaint made, would grant Pro- 

Ibitions. . 85 | | 

So that the Statute of Submiſſion, which was afterwards 
made Anno 25 Hen. 8. ſeems to be Declarative of the Com- 
mon Law, that the Clergy could not de jure, and by their 
own Authority, without the King's aſſent, Enact or Execute 
any Canons. 

Theſe Canons were all Collected and Explained by Lynd- 
wood, Dean of the Arches, in the Reign of Hen. 6. and by 
him reduced under this Method. x 

(J.) The Canons of Stephen Langton, Cardinal and Arch- 
bukp of Canterbury, made at a Council held at Oxford Anno 
en. 3. | 

(2.) The Canons of Cardinal Otto, the Pope's Legate, 
who held a general Council in St. Pauls Church, Anno 21 
Hen. 3. which from him were called the Conſtitutions of 
Otto ; upon which John de Athon, one of the Canons of Lin- 
coln, did write a Comment. ot Se 

(3.) The Canons of Boniface of Savoy, Archbiſhop of 
Canterbury, Anno 45 Hen. 3. which were all uſurpations upon 
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the Common Law, a8 concerning the boundaries of Pati- 


ſhes; the right of Patronage, and againſt Trials bf the right 


- Tythes in the King's Courts, againſt Writs of Prohibition, 


Co & 23S % * ; 
And tho' he threatned the (p) Judges with Excommunica- 
tion (of which ſome were then Clergy-men) if they diſobeyed 
the Canons, yet they proceeded in theſe Matters according to 
the Lawsof the Realm; and kept the Eccleſiaſtical Courts 


within their proper Juriſdiction. 


But this occaſioned: a variance between the Spiritual and 
Temporal Lords, and thereupon the Clergy, 31 Hep. 3. ex- 
hibited ſeveral Articles of their Grievances to the Parliament, 
which they called Ariculi Ceri, the Articles themſelves are 
loſt, but ſome of the Anſwers to them are extant ; by which 
it 5 that none of thoſe Canons made by Boniface were 
Confirmed. | Ee ws 
(4.) The Canons of Cardinal Ottobon, the Pope's Legate, 
who held a Synod at St. Paul's, Anno 53 Hen. 3. in which he 
confirmed thoſe Canons made by his Predeceſſor Otto, and 
Publiſhed ſome new ones; and by his Legatine Authority 


commanded that they ſhould be Obeyed : pon theſe Ca- 


nons, likewiſe, the ſaid John de Athon wrote another Com- 


ment. | | 
(5.) The Canons of Archbiſhop Pechham, made at a Synod 


held at Reading, Anno 1279. 7 Edw. 1. 


(6.) The Canons of the ſame Archbiſhop,made at a Synod 
held at Lambeth, Two Years afterwards. 
(J.) The Canons of Archbifhop Wixchelſea, made Anno 


34 Edw. i. 6 


(8.) The Canons of Archbiſhop Reynolds, at a Synod held 
at Oxford Anno 1322. 16 Edw. 2. | 3 Rin 

(9.) The Canons of Symon Mepham, Archbiſhop of Can- 
terbury, made Anno 1328. 3 Edw. 3. | 

(10.) Of Archbiſhop Stratford. 3 
1 11) Of Archbiſhop Son 1ſlip, made Anno 1362. 37 

1, 2, 

(1 os Of Symon Sudbury Archbiſhop of Canterbury, made 
Anno 1378. 2 Rich. 2. . 5 ; 

(13.) Of Archbiſhop Arundel, made at a Synod at Oxford; 
Anno 1403. 10 Hen. 4 5 | | 

(14.) Of Archbiſhop Chicheley, Anno 1415. 3 Hen. 5. 

(15.) Of Edmond and Richard, Archbiſhops of Canterbury, 
who immediately ſueceeded the aforeſaid Stephen Langton. 
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Canons: FEE, 
But theſe Canons being made in times of Papal Authority 
here, were ſoon after the Reformation intended likewiſe tobe 
Reformed by Archbiſhop Cranmer, and ſome other Commiſ- 
ſioners appointed. for that purpole, by Hen. 8. and Edw. 6. 
the work was finiſhed, but the King dying before it was con- 
firmed, it ſo remains to this day. „ 
The Book is called Reformatio Legum Ecclefieſticarum ex An- 
 thoritate Regie, Hen. 8. tnchoata & 4 Ed w. 6. provelta, &c. 
it was put into elegant Latin by Dr. Haddon, who was then 
Univerſity Orator of Cambridge, aſſiſted by Sir John Chet, 
who was Tutor to Edw. 6. . Wot 
Ine next thing to be conſidered is, the Atthority of mak- 
ing Canons at this day; and this is grounded upon the Statute 
25 Hen. 8. commonly called the (9) Act of Submiſſion of the 
Clergy, by which they acknowledged that the Onvocation had 
been always aſſembled by the King's Writ ; and they pro- 
miſed in verbo Sacerdotis, not to attempt, claim, or put inf 
uſe, or enact, promulge, or execute any nen Canons, in Con- 
vocation, without the King's Aﬀent or Licence,  _ 
Then follt rs this enacting Clauſe, 24s. That they ſhall not 
attempt, alleage or claim, or put in uſe any Conſtitutions or 
Canons without the King's Aſſent. And fo far this Act is 
declarative of what the Law was before; for Archbiſhop 
Hubert holding a provincial Council in the Reign of -A. 
was prohibited to proceed in it by Feffery Fitzpeter, who 
was then Chief Juſtice of England, becauſe he had not the 
King's leave. | | 3 
But the Clauſe beforementioned extends to ſuch- Canons 
which were then made both Beyond-Sea and here, viz. to Fo- 
reign Canons, that they ſhould not be executed here till re- 
cewed by the King and People as the Laws of the Land; 
and to Canons made here which were contrary to the Pre- 
ative or to the Laws and Cuſtoms of the Realm. 
his appears by the Proviſo, That no Canons ſhall be made 
or put in Execution within this Realm, which ſhall be con- 
trary to the Prerogative or Laws es. 5 
But the next are negative Words, which relate wholly to 
making new Canons, viz. nor make, promulge or execute any 
ſuch ee without the King's Aſſent. Sc WY, 
Theſe words limit the Clergy in point of JuriſdiQtion, viz. 
That they ſhall not make any nem Canons but in Convocation ;. 
and they cannot meet there without the King's, Writ ; aud 
when they are met and make new Canons, they cannot pur 
* EAT TO OTIS 2 "I" 
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Seal. | | 5 

Some years after this Statute the Clergy proceeded to act 
in Convocation, without any Commiſſion from Hen. 8. But 
the Canons which they made were confirmed by that King, 
and ſome of his Succeſſors, as particularly the Injunctions 
Publiſhed Anno 28 Hen. 8. for the aboliſhing ſuperſtitious 


Holy-days; thoſe for Preaching againſt the uſe of Images, 


eliques and Pilgrimages; thoſe for repeating the Creed, the 
Lords Prayer and Ten Commandments in the Engliſh Tongue, 

Sometimes that King proceeded by the advice of his Bi- 
ſhops out of Convocation, as about the Injunctions Publiſh- 
ed Anno 30 Hen. 8. for admitting none to Preach but ſuch 
who were Licenſed : Thoſe for keeping a Regiſter of Births, 
Weddings and Burials ; for the aboliſhing the Anniverſary 
of Thomas Becket, | | | 

The like may be ſaid of thoſe Injunctions Publiſhed Anno 


2 Edy.6. prolubiting carrying Candles on Candlemas-day, and 


Aſhes in Peat, and Palmes on Palm-Simday, 

Queen Elizabeth in the Second Year of her Reign Publiſhed 
ſeveral InjunCtions by the advice of her Biſhops. And Two 
Years afterwards ſhe Publiſhed a Book of Orders without the 
. confirmation of her Parliament, 


'Tis true, when ſhe was ſettled in her Government, all 


Church affairs were debated in Convocations authorized by 
her Power. And ſeveral Canons were made in her Reign, 
and confirmed by her Letters Patents; but becauſe ſhe did 
not bind her Heirs and Succeſſors to the obſervance of them, 
thoſe Canons expired with that Queen. 5 
be old Canons were ſtill in force in all thoſe Reigns 
abovementioned. But (9) Anno 1 Fac. the Clergy being law- 
oy OR in Convocation, the King gave them leave by 
his Letters Patents to- Treat, Conſult and Agree on Canons, 
* Which they did, and preſented them to him, who gave bis 
Royal Aſſent; and by other Letters Patents did for himſelt, 
his Heirs and Succeſſors, ratify and confirm the ſame. Theſe 
Canons tbus Eſtabliſhed were not then invented, but were 
Collected out of ſuch Ordinances which laid diſperſed in 
ſeveral Injunctions Publiſhed in thoſe former Reigns, and 
out of ſuch Canons and other Religious Cuſtoms which were 
made and uſed in thoſe days; and being thus confirmed are 
the Laws of the Land, and by the ſame Authority as any 
other part of the (r) Law; For being Aude by the 


King? 
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King's Commiſſion according to the form of the Scttute 25 
Hen, 8. they are warranted by Act of Parliament; and ſacl 
Canons ſo made and confirmed ſhall bind in (s) Eccleſiaſtical 
Matters as much as any FFC 
Iii true, an Act of Parliament may abrogate any Canon, 
unleſs it conſiſts in enjoining ſome Moral Duty; but a Canon 
not confirmed by an () Act of Parliament cannot alter any 
other Law. Lis agreed that Canons made in Convocation 
and confirmed by Letters Patents bind in all Eccleſiaſtical 
Affairs, that no Canons in England are abſolutely confirm-. 
ed Parliament, yet they are part of the Laws of the Land, 
for the Government of the Church ; and in ſuch-caſe bind the 
Laiety as well as the Clergy, that tho ſuch Canons cannot 
alter the Common Law, Statutes, or Queen Prerogative, yet 
they may alter other Canons, otherwiſe the C:nyocation 
could not make new Canons. All that is required in mak - 
ing ſuch Canons is, that the Clergy confine themſelves to 
| Church Affairs, and not to meddle with ſuch things which are 
ſettled by the Common Law. EO ERR Si a 
Some of thoſe Canons made in 1603. are now obſolete; 
and do not concern either the Government of the Church, or 
the right of any particular Perſon ; as for Inſtance the 74th 
Canon, which requires that the beneficed Clergy ſhall wear 
| Gowns with ſtanding Collars, and Square Caps; and when they 
— they ſhall wear Cloaks with Sleeves, but without long 
uttons, _ | 2 3 
That a Pariſh Clerk ſhall be a Man who can Write and 
Read, and be competently skilled in Singing. : 
Theſe things are ſeldom or never made any Articles of a, 
Viſitation, for the Habit is totally diſuſed, tho' the Reaſon 
ſtill continues, viz. That there ſhould be a decency amongſt 
Clergy-men to procure their outward Reverence; but for 
Pariſh Clerks, tis generally known, thoſe in the Country 
cannot Write, and ſome can ſcarce Read or Sing. 


* 


1 


So that we ſee Cuſtom prevails againſt the ſtanding Canons 
of the Church, and tis reaſonable it ſhould be ſo, for other- 
wiſe we mutt not Kneel at Prayers between Eafter and Mhit- 
ſuntide, which was anciently prohibited: And the general 
diſuſe of a Canon, not in contempt to Authoxity, but by a 
tacite connivance of our Governors, and without any ad- 
monition to obey it, may in ſome meaſure abate its force. 

Now, as to the Matter af thoſe Canons, that which tends 
to promote the Honour of GOD and Service of Religion, 
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. muſt neceſſarily bind our () Conſciencies. And ſuch are 
Tore which enjoyn the ſober converſation of Miniſters, prohi- 
biting their frequenting Taverns, playing at Dice, Cards or 
Tables : This was anciently 3 by the Apoſtolical 
Canons, and in the old Articles of Viſitation here, and in 
ſeveral Dioceſan Synods. — 

So are thoſe Canons which relate to the Duties of Miniſters 
in Praying, Preaching, Adminiſtring the Sacraments, and 
2 the Sick, all theſe are obligatory in point of Con- 

I ſhall conclude this Article with the Canons made in 1640, 
tho' they are not in force, and the Reaſon is as followeth. 

In the Year 1639, a Parliamentary Writ was d irected to 
the Biſhops to Summon their Clergy to Parliament ad con ſen- 
tiendum, &c. and the Convocation Writ to the Archbiſhops 
ad tractand. & conſentiend. 0 

The Parliament met on the 13th of April, 1640. and was 
diſſolved on the 1 5th of May following. 

Now, tho' the Convocation: ſiting by vertue oſ the firlt 
Writ directed to the Biſhops, muſt fall upon the diſſolution 
of that Parliament, yet the Lawyers held that they might 
ſtill continue fi.ing by virtue of the King's Writ to the Arch- 
* biſhops : for being called by that Writ, under the Great Seal, 
they might fit till diſſolved by the like Authority, 

But this being a nice Point, a Commiſſion was granted 
about a Week after the diſſolution of the Parliament, for the 
Convocation to ſitt, which they did, and made theſe Canons, 
which were confirmed by the King. n 
The Objection againſt them was, That they were not made 
purſuant to the Statute 25 Hen. 8. beforementioned, becauſe 
they were made 1n a Convocation, fitting by the King's Writ 
to the Archbiſhops, after the Parliament was diſſolved,” tho there 
is nothing in the Statute which relates to their ſiting in time 
of Parliament only; yet that being the proper time for the Con- 
vocation to ſit, che making theſe Canons at any other time 
was imputcd to the Biſhops as a fault, and to move the People 
againſt their whole Order; which was afterwards abrogated 
in thoſe Tumultuous times which followed. 
Therefore, after the Reſtoration, Gr. an Act was made to 
reſtore them likewiſe to their ordinary Juriſdiction, in which 
Act there wãs a Proviſo that it ſhould not confirm thoſe. Ca- 
nons made in the (æ) Vear 1640. which Clauſe or Proviſo 
makes the King's confirmation void. And thus the Eccleſia- 
ſtical Laws were left as they were before the Year 1639. 
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From hence we may conclude, that Canons ſhould be 
made in a Convocation, ſiting the Parliament that being ſo. 
made, they are to be confirmed by the Queen, and that with- 
out ſuch Confirmation they do not bind the Laity, much 
leſs any Order or Rule made by a Biſhop alone, where there 
is neither Cuſtom or Canon for it; as for inſtance : The 
(y) Ordinary commanded that a Woman coming to be 
churched ſhould be in a Vail, and kneel at her Entrance in- 
to the Church, and pray towards the EA,, this was held to 
be void, becauſe the Biſhop had not Power to impole ſuch 
new Ceremonies, where there was neither Cuſtom or Canon 
to warrant them, | oo 


Cathedrals ; Sex Churches. 
C athedraticum. 


Ts is a Tribute due to the Biſhop from his inferior 
Clergy, (viz.) 4 qualibet Eccleſia, at the time of bis Vi- 
| ſntation, or as (z) Sir Henry Spelman tells us, per Dioceſim 
Ambulant, that is in his Viſitation by Pariſhes. 8 
The Sum at firſt was incertain, but at the ſecond Council 
held at Braga in Portugal, it was limited to two Shillings ;. 
and by the teyenth Council of Toledo in Spain, it was decreed, 
that he ſhould not preſume to take any more. 8 
This Payment began when the Revenues of the Church 
were no longer received by the Biſhop, for in the firſt Ages 
of Chriſtianity he received all, and diſtributed part to his 
Clergy for their Maintenance; but when once the Clergy had 
a fixed and ſettled Maintenance, then they began to claim 
this Duty in Nature of a Rent paid by the Tenant to his 
Lord, of whom he holds, in Argumentum Sabjectionit, and it 
was called Cathedraticum in lonorem Cathedre, and tis now be- 
ome onus Eccleſiaſticum, but tis not by Innovation, for tis 
ettled by Preſcription, _ + 20 
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convocatus, ; | | | 

The Canonifts allow this to be done in the Life-time of the 
Incumbent, q#ia;veretur damum futurum ; and that if ano- 
ther is inſtituted after ſuch a Caveat. entered, without Notice 
given to him who entered it, the Inſtitution is yoid. +. 
But 'tis otherwiſe .at (4) Common Law, for à Caveet is 
only for the Benefit of the Biſhop, and to prevent his being 

found a Diſturber; it doth not preſerve jut illæſum ſo as to 

make all Subſequents Proceedings void, nk it doth not 
come from any Superior; tis the ſame in the Spiritual Court 
as tis in the Temporal ; that is, tis only a cautionary Act 
for the better Information of the Judges. | 

As for inſtance: A:(b) Caveat entered in the Court of 
Chancery that a Patent ſhould not paſs, or in the Queen's 
Silver-Office that a Fine ſhould .n6t paſs, yet if a Patent, or 
Fine, pry after ſuch Caveat, tis not void; tis true, Fieri 
non debet ſed factum valet... Oo od + 

The Law is the ſame in the Spiritual Coutt; for if à Ca- 
_veat is put in againſt an Adminiſtration, yet if tis granted 
afterwards, tis not voic. „ 
Fo where a Diſpute was between two Perſons who ſhould 
be rightful Patron to a Church, one entred a Caveat. with 
the (c) Biſhop in the Life-time of the Incumbent, but he was 
very III, and died the next Day; notwithRanding; this 
Caveat the Biſhop admitted and inſtituted the Preſentee of the 
other, but he was not inducted, 1t was adjudged that the 
firſt Inſtitution was not void, for if it ſhould, it, would be 
in the Power of the Biſhop to defeat any Patron of his Pre- 
ſentation; as for inſtance: When a Church is void he may 
cauſe any one to enter a Caveat, and then gtant Inſtitution 
tothe Perſon pr ſented, and avoid it again after ſix Months, 
by vertue of the. Caveat, and fo preſent by Laps. 

Tis reaſonable therefore, that the (d) Church ſhould be 
full upon an Admiſſion and Inſtitution after a Caveat 3. and 
when Suits have been brought in the 3 Court to avoid 
| Inſtitutions the Courts of Common Law have granted pro- 
kibitions ; for tis no more than a Breach of a Canon, and 
doth not make the Inſtitution void. Re 


,  Cawione admittenda ; Sec Excommunication. 


© (4) Pop. 13. () Sid. 372, (eh 2 Rab Rep. 194. 227, 2 Rol. 
Rep. 7. 2 Clo. 463% 2 1.0], Abr. 220, (4) 2 Rol. Abr, 361. N. 
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Cioſſion. 
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Caveat E piſe us - % ne quis admittatur ad Eccleſiam de H. niſ; | 
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HIS is when the Incumbent of any Liying is promo- 
Z ted to a Biſboprick, the Church in ſuch Caie is. void by 
won. e Aan d e 
i hath been Vexata Queſtio, whether the Queen or Patron 
ht to preſent upon ſuch Promotion. 
"To true, this Point is not determined either in the Years 
Books, or any other ancient Books of the Law; and the 
Reaſon may be, becauſe the Kings of England, in thoſe Days, 
ſeldom made uſe of this Prerogative, and if ever tbeß 
claimed it, twas very tenderly, for the Pope challenged the- 
Diſpoſal of all Preferments in the Church, . j 
his occaſioned the making the (e) · Statute againſt Provi- 
ſors, to prevent his. Collations to Benefices in England, and 
to give them to the King as Patron Paramount. 
ut notwithſtanding this Law, even that King and his 
Succeſſors did ſuffer the Pope ſtill to collate upon Promotions, 
and ſeldom or never diſputed it with him, but a Method was 
found out to ſave the Prerogative; for when a Parſon was 
made 14 it was OP to grant the Temporalties to 
him before Conſecration, and this prevented the King's Right 
of (F) N which Right he had whilſt the Temporal- 
ties were in his Hand; but that was not by vertue of his 
Prerogative, for during that time he had a temporary Righr 
to preſent as lawful Patron; and it was clear that the Bene- 
tice which the Biſhop had, as Parſon, was not void till he 
was conſecrated. NN AN | 
In 11 H. 4. 7. 37. which was about ſixty Years after the 
aforeſaid Statute, it was agreed that the Patron ſhould pre- 
ſent upon a Promotion; Hill, one of the Judge? of the Common 
Pleas diſtinguiſhed, that where the King was Patron, he 
ſhould preſent, but not to a Benefice in the r atronage of 
another, 1 | | [1:35 7 
And there is no other — 12 after the making 
that Statute of any Preſentation by the Patron, for the P 
was ſtill allowed to collate upon Promotions till the 25 H. 8. 
It muſt be admitted, that this is a Prerogative not men · 
tioned in the Statute de Prerog ativa Regis, nor by Stamford 
himſelf, who wrote a Book of the Prerogatives; but that is 
no Argument againſt it, for he neither mentions any Prero- 
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one 
Keede, who ſucceeded Parkbarſt, the laſt Incumbent,” who 


But even at that time the Practiſe was contrary 70 ay 


ted upon Po motions} and this the Biſhop of Worcefes ſup- 


ſolution contrary to an ancient Prerogative; and at laſt, 
upon view of many Preſidents; gave Judgment for the Queen 
againſt the Patron. | An n 
Fioſtice Cu, who reports the ſame Caſe, gives the Reaſon 
fer that Judgment, (v.) becauſe the Quten having ad- 


* 
. 
„ 


* 


the Right of Patronage extends only to an Avoidance upon 
Death; or Reſt a 8 io auſe 
the Vacancy in ſuch Caſe is made by the Act of a Supe- 
- rior, and the Patron hath no reaſon: to complain, whein the 


4 


. 1.49 45 


becauſe the Avoidance is a notorious Act, and the Reſigna- 


ham, to the Biſhoprick of St. Aſa pb. 


Foprelent. Wh 


136 Ceffion. 
— to preſent by Laps, that was never yet denied, 
cauſe the King is ſupreme Head of the Church. . + 

My Lord. Chief Juſtice (g) Dyer Anno 6 Elis was of 
Opinion, that the Queen had not ſuch à Pretogative; and 
is tells us, Sic alii ſocii mei ſenti bunt, but that was but the 
Opinion of a ſingle ſudge Obiter, it did not relate to the Caſe 
then in queſtion, for that. was a Qucre impedit 3 by 
Sir Henry Sydney againſt the Biſhop of Ulonceſter, and 


was made Biſhiop of Norwich, and the Iſſue being joined 
upon his Keſgnation; the Queſtion was; whether that ſhould 
be tried by the Country, and it was adjudged that it ſhould, 


tion is only Evidence of it. 


Lord Dyer's Opinion, for in that Queen's Reigu Mr. Ny 
mentions no leſs than Eighteen Preſidents in the Space of 
forty Vears, being ſtom the i2xf- Year. of her Reign, to the 
14h of King James; where the Queen and that King preſen- 


poſes he might collect out of ſeveral Regiſters of 5 
where Inſtitutions are recorded, and where it may be feen 
who were preſentſd. Pg © 785-18 2 

About the latter end of that ( Queen's Reign, the Point 
came to be ſolemnly debated in the Court of Con Pleas, 
upon the Promotion of one Davis; who was Vicar of Burn- 


N * 
48 N 14 9 


Erjeant Aber, who reports the Caſe, tells us, that the 
Judges would be very well adviſed before they gave any Re- 


vanced the Incumbent to the Dignity: of ar Biſhop, tis by 
her means that the Living is void, and therefore che ought 
e ene © GOREr INE 0D 


The ſame Reaſon is given the Canonifts; they ſay tha 
gnation, but not upon a'»Prometion; uſe 
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Parliament, by which the Par 
Liberty of Weltminifer 

St. Martin; and Dr. Tenniſon the firſt Rector thereof, and he 
being made Biſhop of Lincoln, it was adjudged that the — 


Queen ſo far approves his Choice, as to advance bis Preſentee 
Bichoprie rn. Ba 0 
"Ie — 15 reſembled to a known. Caſe, at Common Law 


| : _ (viz) if an Eſtate is given for another Man's Life, the Do- 


ner can have no Title whilſt that Man is living, tho' the 

Right is transferred by the Donee, from himſe!f to another. 

n'the ſame Near, and in the. ſame Court, (i) Fuftice 

Gawdy doubging whether the Queen had ſuch a Prerogative, 

my Lord Coke told him, that he could produce the Reſolution 

of all the Judges for it; and the Lord Chief Fuſtice Popham, 
held it to be the common Experience at that time. 
About three Years afterwards the Incumbent being made a 

Biſhop in Ireland, the Judges of the ſame Court declared that 

the Queen was to preſent by her Prerogative. 

Amo 22 Fac, the () Queſtion was debated again, and then 
tice Hutton was againſt the Prerogative | (viz.) that the 
ing could not preſent except he was Patron, probably he 

wer A ground his Opinion upon that of F=#ice Hill betore- 

mentioned, and upon the Silence of the Year-Books, where 
no ſuch Prerogative is to be four1, but that cannot be an 

Argument againſt it; for tho' the King might have ſuch a 

Prerogative, yet he might ſuffer the Patron to preſent upon 
articular Reaſons ; and tis generally known, that in thoſe 

ys the Pope collated upon Promotions ; and there cannot 
be one Inſtance produced, where this Right was conteſted 

between the King and the Patrcn, and Judgment given a- 
gainſt the King, even in the times of Popery, but rather the 

contrary ; for my () Lord Broke, in his Abridgment, ſaith, + 
That Anno 5 Marie, the Biſhop bY Ely told him, that he 
had ſeen a * nog” made by Ed. 3. to a Benefice void by 
Promotion, and that Ratione Prerogative ſue, tho the Patronage 
was in another. VVV 

The like Caſe was debated 5 upon a New Act of 
iſh of St. James, within the 
was erected out of the Pariſh of 


and Queen ſhould preſent, and that they were not barr 
of this Prerogative, by a Diſpenſation to hold the ſaid 
Rectory in Comendum, for that transferred no manner of 
| B. to the Incumbent, but only continued him Rector, 
and ſo ſuſpended the Avoidance for a time, which otherwiſe 
(i). Ceo. Eliz. 990: (U Woodley verf Bp. Nr, and Manwaringe (1) Tit. 
Freſentment, For 62+ 8 1 n 1 
r would 


n 


138 Chancel. ö 

would have been the Conſequence of his Promotion; and if 
he had died during this Diſpenſation, the Church had been 
void by his Death, and then the King could not preſent by 
his Prerogative, for that works only upon the next Avoi- 
dance, by the Promotion, tho ſuſpended for a time, and 
not by Death. - 1 oY 
VD pon the whole matter the Popes enjoyed this Privilege be- 
fore H. 8. as Heads of the Church; and ſince the Supremacy 
is veſted in the Crown, tis reaſonable the Queen ſhould en- 
joy the like Privilege; Her Predeceſſors have been in Poſ- 
ſeſſion of it ever ſince the 21 Elix. for by Law She is the Su- 
preme Patron over all the Livings in Her Dominions, for 
otherwiſe, how could She have any Title to preſent by Laps. 

Tis true, the Patron hath a Right which is both juſt and 

legal, but tis not abſolute for the original Right of Patro- 
nage was by vertue of the Land which he had of tbe King, 
and on which the Church was built, which might eſcheat 
to the King as Lord of the Fee; fo that what Right the Pa- 
tron hath is only fiduciary ; tis a Truſt repoſed in him to no- 
minate a fit Perſon upon a Vacancy, and tis limited to ſix 
Months; if he doth not execute his Truſt in that time, then 
it devolves to the Ordinary, and foto the Queen, but not in 
Right of the Patron, for that is extinguiſhed pro hac vice; 
but there is nothing in Law to prevent the King from pre- 
ſenting in an extraordinary Caſe; tis a Prerogative which 
may conſiſt with the Liberty of the Subject, who upon the 
King's Preſentation upon a Promotion, may be as near to 
his Right to preſent upon a Vacancy as beſore, becauſe tit 
but an Exchange of one Liſe to ano tber. 


 Chancel. 


* +: HIS is a Place ſeparated form the Body of the Church, 
by Lattices or Windows of Wood, -which in Latin arc 
called Cancelli, and from thence tis called a Chancel, 5 
Tis the Freehold of the (m) Rector, and part of his 
Glebe, and therefore he ought to repair it ; but if the ReRo- 
ry is impropriate, then the Impropriator may do it. 
And this he is enjoyned to do, not only by the Common 
Law, but by the Canons of the Church; for in the” Gloſs, 
uponthe Conſtitution of Cardinal Or:hobon tis Taid,. That 
Chancels mult be repaired by thoſe who are thereunto obliged 
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Chancello!. 139 
ich Words muſt xefer.to the common Cuſtor of ( Ene - 
wan "witch Rectors are obliged to repair the Chancels ; 


ſultations are uſually awarded, of which there ate Forms in 
the * Regiſter. at REL LSE | 2 4 e 209 5) 
It bath been 2 Queſtion, if an Impropriator ſhonld neg- 
lect to repair the Chancel, how he may' be compelled to do it; 
and tis held, that the 1mpropriate Reftory cannot be ſeque- 
ſtred by the Spiritual Court, becauſe by tlie Statute 31 H. 8. 
the Profits of ſuch a Rectory are made à Lay Fee, and fo 
not ſubject to the Juriſd iction of that Court, ſo that the Re- 
man for nat repairing the Church. | 

But 1 omar 5 the common Cuſtom for the 
Rectots to repair, I do not deny, but in ſome particular 

laces there may be an ancient Cuſtom to the contrary; as 
for inſtance: ' There is ſuch a Cuſtom in London for the Pa- 
riſhioners, and not the Rector to repair the ¶ Hhancel. 


may be liable to repair it. 

As to Seats in the Chancel, it hath been a Queſtion, whe- 
ther the Ordinary may place any Perſon there; the Obje- 
nee 00TTT 9% 5 

8 ) Becauſe tis the Freehold of the Rector. 

(2.) Becauſe he is to repair it. | 


— Parſon, and yet the Biſhop hath power of placing Perſons 

Then as to repairing, tis no more than what of common 
Right he _ to do, for he receivesthe Profits of the Church, 
and by the Canon opus ibit cum emolumenti-; but tis otherwiſe 
at common Law; for if the Seat is not in nave Eccleſia, the 
Ordinary hath nothipg to do with it. | 


N ancient Titties Einperors and Kings had fo great Eftcem 
of the Piety of Biſhops, that they gave wem Juriſdiction 
Cc. which were 


ermined by them in their Gn/ifory Courts, 


* 


— 
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Put 


| and if Protibitiens ſhould be grarired in ſuch Caſes, Con- 


medy muſt be againſt the Perſon himſtif, as aginſt a Lay- 


But theſe are not ſufficient reaſons to diveſt the Oidinary 
of that Juriſdiction, for the -Freehold of the Church is in 


in particular Co as in Marriages, Adultery, laſt Wills, | 


So likewiſe by (o) Prefcription, a particular Man's Eſlate | | 


„ 


140 Chancelloꝛ. 

But when many Controverſics did ariſe in thoſe and other 
Caſes, it did not conſiſt with the Character of a my to in- 
terpoſe in . litigious Matter, neither could he diſpatch 
it himſelf, and therefore it was neceſſary for the Biſhop to 
depute ſome ſubordinate Officer, experienced both in the 
Civil and Canon Laws, to determine thoſe (p) Eccleſiaſtical 
Cauſes, and this was the original of Dioceſan Chancellors. 


Under this Title I ſhall treat, Þ 
(1.) Of the Antiquity of a Chancellor, and how he muſt be 
K for the Office. LAT | 


2,) Towhom it may be ous 
63 What Eſtate a Chancellor hath in this Office. 


(..) The Antiquity of the Offices.) Some have been of Opini- 
on, that Chancellors were very late Officers, and introduced 
the Sloth and 78 hen of Biſhops, unwilling to hear an 

determine thoſe Cauſes in which they had a Juriſdiction. 
But the Learned (9) Sir Tho, Rydley tells us this is a Mi- 
fake ; for in the firſt Ages of the Church, the Biſhops had 
thoſe Officers which were called Eccleſiecdici, that is Church 

Lawyers, who were bred up in the Knowledge of the Civil 


and Canon Laws, and their Buſineſs was to aſſiſt the Biſhop 


in his 4 throughout the whole Dioceſs; and b 
cauſe the Chancellor doth the ſame thing now; therefore he 
concludes that the Office was the ſame with thoſe ancient 
Church-Laweyers. | . ak ee 
But probably they were not Judges of Eccleſiaf ical Courts, 
as Chancelloys are at this Day, but only adviſed and aſſiſted 
the Biſhops themſelves in gwing Judgment, for we read of 
nd Chancellors here in all the Saxon Reigns, nor after the Con- 


qu, before the Time of H. 2. for that King requiring the 


ttendance of Biſhops, in his State Councils, and other 
publick Affairs, it was thought neceſſary to ſubſtitute han- 
cellors in their Room, to diſpatch thoſe Cauſes which were 
proper for his Juriſdiction. | | 

Afterwards a Chancellor became ſuch a neceſſary Officer to 
the Biſhop, that he was not to be without him; for if he 
would have none, the Archbiſhop of the Province m_ en 
join him to depute one, and if he reſus d, the Archbiſhop 

ght appoint one himſelf; , becauſe tis preſumed, that 8 


ariſe within his Dioceſs. 


mi | 
Biſhop alone cannot decide ſo many Spiritual Cauſes which 
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5 The perſon thus deputed by the Biſhop, hath his Authority 


from the Law, and his Juriſdiction is not like that of a Co- 
miſſary, limited to a certain Place, and in certain Cauſes, 
but extends throughout the whole Dioceſs, and to all Eccle- 
ſiaſtical Matters; not only for Reformation of Manners, in 
Puniſhment of Criminals, but in in all Cauſes concerni 


Marriages, laſt Wills, Adminiſtrations, Cc. 


His Nualifications. ] As to his Qualifications, neither a 
Layman, or married Perſon, could exerciſe this Office by 
the Canon Law, or any other Eccleſiaſtical Juriſdiction - 
whatever; but after H. 8. cap. 17. bad reaſſumed the Su- 
premacy, a Law was made, by which Doctors of the Gvil 
Law, whether married or not, might be made Chancellors, 


and (it as Judges in Biſhops Courts. 


'Tis true, this Law was repealed by a Statute made x 
& 2. Ph. & M.; but it was revived by 1 Eliz. 1. 
By the Canons of King Fames no Manis to be admitted to 


be a () Chancellor, except he is learned in the Civil Law, 


and at leaſt a Maſter of Arts, or Batchelor at Law, and 26 
Years Old. we | I 

It hath been a queſtion ſince the Statute 37 Hen. 8. and 
before that Canon, whether a Bachelor at Law was capable 
of being a Chancellor or Commiſſary, and it was adjudged that 
he was capable? For the (2) Statute is not reſtrictive to 
Doftors of the Gil Lam alone; ſo that no other perſon might 
be a Chancellor. 888 1 

The like point was adjudged ſince the (x) Canon, between 
Walker and oat bop Lamb; in which Caſe it was held that 
the Statute 37 Hen. 8. was an affirmate Law, and did not 
reſtrain the Office to a Doctor of Law. 85 

If therefore the knowledge of the Civil Law qualifies a Man 
to be a Chancellor, then he who is not competenly Learned 
in that Law 1s not capable of that Office; and therefore Dr. 
Sutton, who was Chancellor to the Biſhop of Glouceſter, and 
who was only Rector of a Pariſh Church, and not inſtruct- 
ed in the Civil or Canon Law, was deprived by the Eccle- 


ſiaſtical Commiſſioners for that very Reaſon, tho' it was ob- 


jected that he had a (z) Patent from the Biſhop for his Of- 
fice, which was confirmed by the Dean and Chapter; and 
ſo had a Freehold for his Life, which could not be determined 


by Ecdeſiaſtical Commiſſioners : 


the. 


— 


3 Canon I27. (#) Cro. Elis. 31 (x) Cros Car. 107 O0 Godb- 
9590, (% »Roll, abr. 96, 5 


. 99. 9 


* 
* 
* 


But this was denied hy Juſtice Doderidge; for tho the Of- 


* 


fice was granted for Life, yet the Officer haying no Skill to 
Execute it, he had no Freehold in it; for his inſufficiency cre- 
7 * Original Incapacity, ſo as to make the Grant void 
initio. | 

It muſt be agreed, that the right which be had to receive 
the Profits was Temporal, but the Exerciſe of the Office was 
Spiritual ; and therefore the Eccleſiaſtical Court is proper to 
determine whether the Perſon is ſufficiently qualified in point 
of Learning, in the Canon and Civil Laws, to Execute fuch 
an Office or not; and ſhall not be Prohibited, _. SY, 

But if that Court will deprive a Perſon for matters cogni- 
zable at Law, then the Judges will Prohibit them. 
The caſe of Dr. Sutton beforementioned, is the only caſe 
where a Chancellor hath been deprived by the Spiritual Court 
for inſufficiency, It was lately attempted upon a Libel a- 
gainſt Dr. Jones, Chancellor of the Diocelſs of Landaff, for 
the like Reaſon, viz. for being unlearned in the Canon and 
Civil Law ; but the Dr. had recourſe to the Temporal 
Courts for a (a) Probibition, which was Granted, and he 
Declared upon it ; but the-Caſe was not Determined. 

Whether it map be Gzanted to Two. The next thing to be 
conſidered is, to whom it may be Granted, viz. Whether to 
One or Two ? and as to that it hath becn doubted whether a 
Judicial Office, as this, might be Granted to Two, becauſe 
they may differ in Judgment, which might be a delay to gue 

ſtice; for one may Excommunicate, and the other Abſolve. 

But ſuch a Grant may be ſu pported by uſage, that is, if the 
Office was granted to Two before the Statute (h) 1 Elix. it 
may be granted ſo afterwards ; for that provides, that all 


 Lanful Grants made by Eccleſiaſtical Perſons, of any Office, in old 


time wont to be granted, {hall be good. 
Anno 8 Fac. This very Office of Chancellor was granted to 
( c) Dr. Trevor and Griffin. And in the Caſe of Dr. Fones, it 
was granted to him and another; and there being ſeveral 
grants of the Office to Two ſince the Statute, it was an in- 
kn to the Court to believe that it was granted ſo be- 
ore, mn 
What Eſtate be bath in the @ffice.] I ſhall in the next place 
conſider what Eſtate the Perſon bath in this Office; and this 


by the ancient Eccleſiaſtical Laws was not an Eſtate for 


Life: For a grant of Juriſdiction did ceaſe by the Death of 


the grantor, and there is a very good reaſon for it, viz. u. 


invitu; habeat Officialen; fortaſſis fili odjoſum. 


13 
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(b) Cap. 4. (c) 2 Rol, Rep. 306. Crs, Car. 55: 


— 


(a) Mod. 27, 


This 
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This was the opinion of (d) Juſtice Doderidge in the Pre 
bend of Hatchecley's Caſe, viz. That ſuch a grant was not 
ood but during the Life of the Biſhop, and ſhould not bind 
his Succeſſors; and my Lord Coke was of the ſame Opinion, 
viz, That it was very bard it ſhould not be in the power of 
the Succeſſor to remove him, but that he ſhould be bound to 
anſwer for the Acts of another who was never deputed by him. 
But now the Patents for ſuch places are generally made 


# for the Life of the Grantee, and by virtue of ſuch grant he is 


made the Judge of the Confitory Court; and the legal Acts of 
that Court are reputed and taken as the Acts of the Biſhop 
himſelf, by whoſe Authority he ſits ; for there lies no Appeal 
to him as the immediate Superior, but to the Archbiſhop of 
that Province  _. | i | 
The Canoniſts hold, that by a general Grant of this Office, 
nothing paſſes but a power or authority to hear Cauſes, a 
that the Biſhop by appointing a Chancellor doth not diveſt. 
himſelf of any other Power, which he hath as ordinary, but 
he may delegate all or any partof it by ſpecial Com- 
miſſion to others; for tho' by the Statute 37 Hen. 8. Doctors 
of Law are made capable of exerciſing all manner of Eccle- 
ſiaſtical Juriſdiction, yet the Biſhops from whom tis derived 
may limit and circumſcribe it to particular Acts and Caſes, 
but this is ſeldom done. bie 
Laſtly, a Chancellor thus deputed may make a Leaſe of a 
(e) Rectory, which ſhall be good without the confirmation of 
the Dean and Chapter, for he is not infra minores ordines qui 
famul antur Eecleſiæ. | . ; 


T was a little Chappel, or a particular Altar in a Cathe⸗ 
dral Church, Built and Endowed for the Maintenance of 
a Prieſt to Sing Maſſes, which were held ſatisfactory to redeem 
the Soul of the Founder out of Purgatory ; and from thoſe 
Prayers in this place it was called a Chanterie, and the Prieſt 
who officiated there was called a autor or Souls Prieſt, 
There were many of thoſe in England before the Diſſolu- 
tion; for any Man might Build a Chanterie without the leave 
of the Biſhop, and this was by the Authority of the Pope, for 
in thoſe places, and by thoſe Prieſts, the Doctrine of Purga- 
tory was maintained ; but in latter times none could build 
theſe Chantries without the King's Licence. e e 


- 
* 
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In the Reign of Hen. 8. when the belief of deten be: 
gan to decline, and the Trade of Redeeming Souls from 
thence decreaſed, it was thought an unneceſſary thing to 
continue the Penſions and Endowments. of thoſe Prieſts; 
therefore Anno 37 Hen. 8. cap. 4. theſe Chanteries were given 
to the King, who had power at any time to iſſue Commiſſi- 
ons to ſeize thoſe Endowments, and take them into his Poſ- 
ſeſſion; but this being in the laſt year of his Reign, there 
were ſeveral of thoſe rw ments which were not ſeized by 
virtue of any ſuch Commiſſions : Therefore, Anno 1 Edw. 6, 
cap. 14. thoſe Chantries which were in being five years before 
the Seflion of that Parliament, and not in the actual Poſſeſſion 
of Zen. 8. were adjudged to be, and were velted in that King. 

But becauſe many of thoſe Chantries were actually ſurren- 
dred to Hen. 8. therefore there was a Clauſe in this laſt Sta 
tute to confirm ſuch ſurrenders, with a faving the right ©: 


others. WE f | 
About Twenty Seven Years after. this Statute of Edw. 6. 2 


Man had a parcel of the poſſeſſions of a Chantrie, which he 
held by the payment of (f) Rent and Fealty; theſe Lands 
came to the King, who granted them to another : It was held 
that the Patentee ſhould enjoy it by virtue of the Grant, and 
ſhould pay the Rent, to him who was Lord before, not as a 
Rent Service, but as a Rent Charge; for which he might Di- 
ſtrein of Common Rigilt. . 

I ſhall mention ſuch Caſes which I find to have been ad- 
judged upon this Statute ; but firſt I muſt repeat the words of 


the Statute its ſelf. | | 
All Chantries, and all Lands belonging to them, and given and 


appointed to the finding a Prieſt, to have continuance ſoꝛ Eber; and 

" alſo all Annual Rents imployed for the maintenance of any ſtipen- 

ary Prieſt for ever, are veſted in the King. : 

Now the word given beforementioned, doth not import an 
abſolute (2) Gift; for if Lands were given upon condition 
to find a Prieſt, & c. tis wiihtn this Statute : And ſoit is, tho 

the gift is for Life, notwithſtanding the words of the Statute 

are, (viz.) given to the finding a Prieſ for ever; becauſe the, 
chief intent of the Law-makers was to ſuppreſs all ſuch ſu- 

perſtitious uſes. | . > A 
If Land of the value of 20 J. per Annum was given to find 

a Prieft, without mentioning how much of it ſhall be appli- 

ed for his Maintenance, in ſuch Caſe the whole is veſted in 

the King by this Stature: h 
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80 'ris if by the Gift or the Will of the Donor, the Prieſt is 


limited to receive only 10 l. for his Maintenance, becauſe the 


other 10 J. ſhall be intended for the finding neceſſaries to car- 
ty on the Superſtition; as Veſtments, Books, Cc. 
But if the other 10 1. had been given to the Poor, that had 
deen a good uſe ; and in ſuch Cate the King ſhould have but 
the 151. allowed to the Prieſt, as an annual Rent iſſuing 


out of the Land ; for wherever there is a good uſe coupled with 


a bad one, the () King ſhall have no more but what is ap- 
pointed for the Superſtitious uſe, BE, 
As for inſtance, where two Houſes Anno 6 Hen. 7. were 
deviſed for the (i) maintenance of an Obit at 3s. 4 d. An- 
nually, and the reſt of the profits to repair the Church; in 
ſuch Caſe the Queen ſhall not have the Houſes, but only ſo 
much as was appointed for maintaining the Obit, which was 
a Funeral Solemnity every Year, in comemoration of the 
Death of the Founder. 3 
But in ſuch caſe ſome of the Profits muſt be 3 for 
that good purpoſe for which they were deſigned, and not all. 
to the Superſtitious uſe; for if Lands of the yearly value of 
91. 4s, were given to find a Prieſt to pray for the Soul of the 
donor and to Sing an Obit, out of which he appointed that 

the Prieſt ſhould yearly receive 6 J. 13 5. 8 d. and for the 

Obit 135. 4.4. 4 the reſidue to repair the Church : Now, 
tho the laſt was a good uſe, yet it was held that thoſe Lands 
were veſted in the King, becauſe the Superſtitions Uſes a- 
mounted to 71. 7 5. and there was a quit Rent of 2/. 2s. + 
iſſuing out of the Land, and due to the King at the time of the 
Deviſe, both which amounted to-more then the yearly yalue 
of the Landy ſo there could be nothing remaining for the 
(tg ule : c JJC. ²˙ A © te g 8 
But where both thoſe uſes meet in one Gift, and it doth 


not appear how much ſhall be oY to each uſe there, the. 
Queen ſhall have the whole, becaule of the incertainty, which 
would have been otherwiſe if the certain quantity had been 
limited to each uſe ; for then the () Queen ſhould have only 
ſo much as was implicd to ſupport the Superſtitious uſe. 
It muſt be likewiſe a Chantrie in Fact, and not in Reputa- 
tion. For if the Lands are not given ot implyed to Super 
_ purpoſes, but only reputed ſo, thoſe are not given to 
e een: 75 
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As for Inſtance, a Man Deviſes 4001. to the ( Dean 
and Chapter of Tork, to find a Chantrie in their Church for 
ever, and an Obit every year for the Death of the Founder, 
and appointed how much the Prieſt ſhould have for his Main- 
teNamce. hr. 25 (OODLE 64 468 +. 423-4 | 
Ide Dean and Chapter received the Money of the Execu- 
tors of the Doner, and obliged themſelves ac omnia bona ſus, 
to perform his Will. 45 i 
 _ Afterwards they purchaſed Lands with this Money, and 
appointed a Stipend for the Prieſt, and another Sum for the 
Obi ; Now tho theſe Lands were purchaſed for this very 
- Purpoſe, yet this was held not to be a Chantrie by the Will of 
the Doner, becauſe the Money and not the Land was given; 
and the Dean and Chapter did not make it a Chantrie, be. 
cauſe they did not oblige their Lands, but their Goods, for 
the Payment of this yearly Penſion to the Prieſt, 


Chaplein: © Fee 4 . N 


IN former Times when the Kings of France were engaged 

I in Wars, they always catried St, Martin's Cap into the 

Field, which was kept in a Tent as a precious Relique, 

and from thence the Place was called Capella, and the Pricfh 

who had the Cuſtody of that Tent, were called Capellani; 
and from them thoſe who miniſter in ſacred Affairs, wer 
afterwards called Chapleins. 

Ih heſe Perſons amongſt us are only ſuch as officiate in the 
free __— of the Queen, or in private Oratories of Noblc- 
men and others, who by the Statute 21 H. 8. cap. 13. hart 

power to retain the Number following. 


Almoner, 2 | Comptroller of the Howſhold, ? 
Arcchbiſhop, 8 | Dean of the Chappel, 2 
Baron, | 3 | Duke, 6 
Barons Widow, 2 | Dmtches, being 4 a; 
Biſhop, v | and tho' ſhe marries, 

Chancellor, 3 | Eal, f 5 
Chief Fuſtice, i | Knight of Garter, 3 
Cerk of the Cloſer, 2 | Marques, 


() 2 Cre, $1, 


His 
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is Mido, tho ſhe Mar- _ 
= that doth not take 2 
- © off the Qualification, . 
\ Maſter of Rolls, 2 
NOTE, That tho Widows of Dukes, Marqueſſes, Earls 
and Barons, do Marry under that Degree, they may reteine Two 
Chaplains, which ſhall be qualified within this Law, 


Theſe Perſons thus reteined, have the Priyilege to get a Di- 
ſpenſation to hold two Living and in ſuch Caſe, if they are 
legally inducted into a ſeco Living, tho the Lord is after- 
wards attainted, or removed from bis Office, they ſhall hold 
both during their Lives ; but if attainted or diſplaced before 
the Chaplein is preferred to a ſecond Living, then the Qualifi- 
cation is gone. | | 


Treaſerer of the Honſhold, 2 


Viſcount, 4. 


* 


Chappel. 


THE Word is derived fron Capella, mentioned in the laſt 


Title, which was a little Tent, wherein Reliques were 


kept ; but afterwards it was taken for every private Chappel or 
t 


ory. Ht | « 
With us here in England there are ſeveral ſorts, 
(1.) Paxochial Chappel:, and theſe differ only in Name, from 
Pariſh Churches, but they are ſmall, and the Inhabitants 


within the Diſtrict are few, in reſpect to larger Churches and 


Pariſhes 3 and formerly theſe were united to Churches. 
(2.) Chappels which adjoin to, and are part of theChurch, 


and thoſe are ſuch which were built by honourable Perſons 


for Burjog Places for themſelves and Families. 
(3 ) happels of Eaſe, and thoſe are uſually built in very 
large Pariſhes, where all the People cannot come to the Mo- 


ther Church ; and in theſe np 3 the Cure is uſually ſerved. 
e 


either at the Charge of the or, or of ſuch, who by 
Cuſtem or Compoſition, are to provide a Miniſter to officiate 
there, but generally the Sacraments are to be adminiſtred in 
the Pariſh Church, and not in theſe Chappels. 3 
Tis true, in ſome particular Diſtricts, where there are 
ſach Chapels, they may baptize and adminiſter the Sacra- 
ments, and may have Chappel-Wardens ; but theſe Chappels are 
not exempt from the Viſitation of the Ordinary, nor thoſe 
who reſort thither from contributing to the Repairs of the 
Mor her Church, eſpecially if they bury there; for tho ſome 


part of the Pariſh have — repaired the Chappel, yet A... 2 
a f 2 8 


Secretary of Sa, 2 


arden of Cinque Port. 1 


/ 
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ſtill the Came Pariſh, and they ate part thereof, and theres 
fore of common (o) Right ougat to contribute to the Repairs 
of the Church, and the rather, becauſe ſuch Chappels were 
built for their Eaſe, for they are obliged to go to the (p) Mo- 
ther Church, but not to the Chappel; yet they may be diſ- 
charged of this Duty by Preſcription, ..tho' tis againſt'com- 
mon Right; but then they muſt ſhew. ſome ſpecial Cauſe, 
upon the very () Endowment it ſelf ; for tis not ſufficient 
to alledge that time out of mind, they have repaired their 
own. Chappel, and: by reaſon thereof have been diſcharged to- 


ſeription; but if they preſcribe generally to be diſcharged 
Without ſhewing for what (7) Caulc; — they alledge that 
Time out of Mind, they haye repaired part of the Wall sf 
the Church ard, and their own likewiſe; or ſhe any ods: 

to pay a certain Sum yearly towards the Repairs of the 

AMother Church, ſuch a Proſcription is good. 8 

(4 Free Chappels ; and theſe are fuch which were founded 

by Kings of England; this appears by the Writs of Prohibi- 
tion, when the 'Privileges N NE Chappels haye been inva- 
ded by Abbots and others; for the Recital is () Cum Eccle- 
ſia, Fe. per ee noſtrot, quondum Reges Angliæ, fun- 
data, &c. Capella Libera a primæeia ſua fundat ione fuer it, where 
the Word Libera imports, that tis free from all Boca! 
Turion; and only to be viſited by the (t) Founder and 

is Succeſlors, which is done by the Chancellor; but yet the 


pel, and by Her Letters Patents exempt it from the Viſitation 
be Ording. l | 
6.) Gappels in the Univerſities, belonging to particular 
Colleges, theſe are conſecrated, and Sacraments ate admi- 
niſtrsd there; but they are not liable to the Viſitation of the 
3 Biſhop, but of the Founder. | 

(.) Domeſtick Chappels, which were built by Noblemen 
and others, for the private Service of God, in their Families, 
and theſe are not conſecrated, they may be built without the 
Leave of the Biſhop; but by the Canon Law, Chappels 
which had Pariſhes united to them, could not be built with- 
out his Conſent ; and becauſe Domeſtick Chappels migtt, 
tis probable, for that : reaſon, they are exempted from his 
Juriſdiction. 59] uf | 


o 
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(9) 2 Rol. Ab 
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Church 


wards the Repair of the Church, becauſe tis no direct Pre- 


Queen may Licenſe any Subje&to build and endow a Chap- 


f. 290. 2 Rol. Abr. 311. Contra. (r) 2 Pol. Abr. 290 
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I ſhall not treat of this Word in a Theological Senſe, as be- 
ing a Congregation of People met together to worſhip the 
rue God, and to partake of the Sacraments according to 
the Inſtitution of our Saviour; neither ſhall 1 treat of the 
Rulers, Believers, and Catechumens, which were the three Or- 
ders of Men of *which the Church was at firſt compoſed, 
any farther than to tell the Reader, that the Rulers were the 
Biſhops; the Believers were thoſe which were baptized, and 
did partake of the Communion, and were therefore called Alu- 
minati, becauſe their Underſtandings were ſuppoſed to be en- 
lightned by the Knowledge of the true Religion. 
The Caechumens were not admitted to the Privilege of 
Baptiſm, they were not ſo much as to ſtand in the Church 


when the Communion Service was began; they were not 


allowed to hear any Diſcourſes in the Church of the miſte- 
rious Points of Religion, but only ſuch which related to 
Morals, nor where they permitted to ſay the Lord's Prayer. 

Bat to return, I ſhall treat of this Word, in a legal Senſe, 
relating only to the Place where this Worſhip is performed ; 
and this I will dounder theſe different Appellations, 

(1.) Cathedrals, of which the Biſhop is Incymbent. 

(2.) Collegiate, and theſe were Monaſteries of which Ab- 
bots and Priors were formerly the Heads, 


RE (3.) Parochial, of which Rectors and Vicars are Incums- , 
nts. | | 

As to the firſt of theſe, I find that when our Saxon An- 
ceſtors were conyerted to Chriſtianity, they uſed ſuch Britiſh 
Churcheg which were then ſtanding, and thoſe were very few. 

But Ethelbert, King of Kent, built Two, and by his Ex- 
ample other great Men were encouraged to do the like, : 

Bede, our firſt Engliſh (n) Hiſtorian, gives us an Account 
of two more which were built by Noblemen ; and *tis pro- 
bable, he had not mentioned it if it had heen a common 
thing to build Churches in thoſe Days, or if many had been 
then built; from which we may conclude, that the Work 


| went on very ſlowly ; for tho' the Piety of ſome Biſhops 


moved them to ſo good an Undertaking, and particularly 
Birinus, an Italian, who was ſent hither, by Pope Honorius, 
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Nation to contain the Converts, for they uſually” met in the 
2 where they worſhiped, publickly under an erected 
018. 5 | TER EH 
But in the Churches, thus built, the Biſhop and his Clergy 
lived in Common, whom he ſent out to particular places 
topreach the Goſpel, where he thought they might be moſt 
ſucceſsful ;. and theſe are the Churches wenow call Cathedrals. 
Theſe were dedicated to the Seryice of God in thoſe early 
Days, and were preſerved for that purple when the Ab- 
bies were demoliſhed, at the beginning of the Reformation, 
and nom ſtand as the ately Monuments of the Piety of our 
| Predeceflors, affording a competent Maintenance to many 
8 who are well deſcended, and who. have 
devoted themſelves to the Miniſtry of the Goſpel, = 
., (2.) Collegiate ; The State of an Ambulatory Clergy,” being 
found to be inconvenient, and ſeveral. Churches being built 
where Chriſtianity moſt prevailed ;_ but ſtill, at ſome Di- 
ſtance from the Cathedrals, the Biſhop ſetrled à competent 
Number of Presbyters there, which not long aftet were called 


Collegiate Churches, and theſe were liberally endowed by the 
r ee 


(3.) Parochial; In ſucceding Ages when the Nation be- 
came populous, and many Villages were built, ſome of 
them more remote from the Cathedrals, the Biſhop gave Leave 
that Charches ſhould be built there, and transferred the Right 
of Baptiſm and Burial to them, Which with the Right of 
Tythes made them Parochial ; and not long after, Lords of 
Mannors built more Churches on their own Lands, for the 
greater conveniency of themſelves and their Tenants, and 
made Pariſhes of their own Demeſns, but this was not till 
the latter end of the Saxon Reigns; for Bede, who was a 
Monk himſelf, complained to Egbert, Archbiſhop of ori, 
abore Two hundred Years after the Converfion of the Saxon; 
that there was a great want of Parochial Settlements P 
his Days, which implies that there were fome ſuch Settk- 
ments, 47 n 

But when Churches were built, it was neceſſary to fix the 
Bour ds within particular District, that the * who fe- 
ſided there, might know where to attend the Worſhip of 
God; and Laws were ſoon made by the conſent of the Bi- 
ſhops, that the Lords of Mannors might retain a third part 
of the Tythes, ariſing yearly within their Mannots, from the 


of 
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common Treaſury of the Dioceſs, for the uſe of their 
Crurchesz and thus a parochial Right' of Tythes be- 
came weite in the Reftorsof thoſe Ctmrcher; aid Hen 
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this began wwe, I ſhall acquaint the Reader under the Title 
arilÞ. 8 a K: . 5 4 e 
f fo here it may not be improper to mention the ancient 
Ceremonies, in conſecrating the Ground on which the 
Church was r to be built, and of the Church it ſelf 
Nin een 2 oh 
Wben the Materials were provided for building, the Bi- 
ſhop came in his Robes to the Place, Ge. and having pray- 
ed, he then perfumed the Ground with Incenſe, in a circular 
Motion, then the People ſung à Collect in praiſe of that 
Saint to whom the Church was to be dedicated; then the cor- 
ner Stone was brought to the Biſhop, which he croſſed and 
After theſe Ceremonies one would think ſome (ately Fa- 
brick was to be erected ; but the Churches were then ſo very 
mean, that when the Candles were ſet before the Religues, 
they were often blown out by the Wind, thro the ' Chinks 
Thinneſs of the Walls; and it was upon this Occaſion 


. 
* 


that King Alfred invented Lant horn. 


But as mean as they thoſe Churches were always 


conſecrated, and a great Faſt was made on that Day, or 
orm 


on the Saints Day to which it was dedicated, but the | 
of the Conſecration was left to the Diſcretion of the Biſhop, 
There was one drawn up here in the Year 1661, but it 
was never authorized; * probably it was made, becauſe 
ſo great an Offence was taken at Biſhop Lands, conſecrating 
St, Katherine Creed Church in London, which was thus: 
He came on a Sunday, being the 16th Day of January, An- 
n0 1630, to the Weff Door of that Church; and ſome Per- 
ſons, who were prepared for that purpoſe, ſpoke aloud, theſe - 
Words (wie..) Open, open ye everlaſting Doors, that the King 
of Glory may enter in. 1 „e 
immediately the Doors were opened, and the Biſhop and 
ſome other Doctors entered; then he kneeled, and witli Eyes 
lifted up, and his. Arms ſpread, he pronounced the Place to 


be Holy, in the Name of the Father, Ge. 5 
Ihen be threw ſome of the Duſt of the Churel! into the 


Air, ſeveral times, as he approached the Cancel; and when 
he came tothe Railes of the Communion Table, he bowed to- 
wards the it ſeveral times. rd 
Ihen they all went round the Church repeating the hun- 
dred Pſalm, and afterwards a, Form of Prayer, which con- 
cluded thus: (vix.) We Conſecrate this Church, and ſet it apart 


10 Thee, O Lord Chriff, 4s Holy Ground, not ts, bs prophaned 
n mare to, common Uſe, - DIVE 


Vn 
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Returnin to the Communion Table; be pronounced Curſes 


inſt thoſe who ſhould prophane that Place, and at every 
"a e he bowed towards the Eq, and ſaid; Let all the People 
0 5. men. | a J. 8 IT . ' + 251102 * 764 . 1170, 

Afterwards he pronounced Bi: 


ings on all thoſe: who 


ſhould be Benefactors, and repeated, Let all the People ſay, 


Amen, u I IS ige ad) 2618726 07 

Then there was a Sermon, and aſter that the Sacrament was 
adminiſtred; and when he came near the Altar, be, bowed 
ſeven'times ; and coming to the Bread, he gently Hiſted up 
the Napkin, which he laid down again, and withdrew, 
and bowed ſeveral times; then he tincovered the Bread,” and 
bowed a before, the like he did with the Cover of the Cup, 
and fo the Ceremony ende. 
*  Inthe next Place I ſhall treat of, 3 25180 

(1.) Rates made to repair Churches. 2 mn. 
25 Who are bound to repair, and ho not. 

(3. wr Ornaments, who is to contribute to them, and 
o not. GY . 5 nr — Ain bg % 1 
Bates. } As for Rates, made either for repairing the 
Church, or fencing the Church-yard, they are to be made by 
the Churchwardens, who are to give a general Summons at the 
* Church, that the People may meet at à certain (x): Time 
and Place for that purpoſe; and the Majority of thoſe who 
meet upon ſuch, a Summons,: {hall conclude the whole 
Y Pariſh ; but if they all refuſe, or negle& to meęt, then 
the Churchwardens alone may make the Rackmeee.. 
If tis legally made, or impoſed by the Ordinary, without 
| the conſent of the Pariſhioners, yet if they agree to it aſtet- 

wards, it ſhall bind. 11 1% s THE ee 


* 


Nor theſe Rates muſt be made upon the whole Pariſh, 
and not upon a particular Perſon, and if made to raiſe 
Money to repair the Qurch, tho that Word may compre- 
hend the Chance!; yet if the Money is laid out to repair the 


(⁊) Uhancel, the Pariſh are not to allow it in the Charchnar- 


dens Accounts ;. but it tis expreſly made for the Repair of 
both, tis Illegal, and the Tempoal Court: will prohibite any 
roceedings to recover it. 18 
If a Rare is made on Lands to repair the Church, and for 
making a new Ceck and Chimes, and for Gyidzng the Church- 
Houſe, and for relieving the Poor, tis too Tate to move for 
a Prohibition after Sentence in the Spiritual Cort, and to ſug- 
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Church, 133 
85 that ſeveral of theſe Matters are not cognizable in that 
| Urt. * * 1 3 ke . | . '®, 1 
When theſe Rates are made tis the proper Buſineſs of the 
Churchwardens to collect the Money, but by Cuſom the Con- 
ſtable may be bound to do it; and therefore if a Libel is 
brought againſt bim (a) for reſuſing to collect it a Prohibition 
ſhall not go, becauſe the Spiritual Courts may try this Cf. 
Bepairs.] - Concerning Repairs 1 ſhall begin with the (6) 
Canon, which requires every Perſon who hath Authority to hold 
Ecclefpaftital Viſuations, to view" the Churches within their Furiſdi- 
ction once in 3 Tears, either in Perſon, or cauſe it to be done, and 
they are to certify the Defecti to the Ordinary, and the Names of 
thoſe who onght to repair. 1: vv 2144 HE 72538 | % 7 
Theſe Repairs muſt be done by the Churchwardens (c) at 
tbe Charge of the Pariſhioners,” and the Eccleſiaſfical Judge 
may excommunicate any or all of them for any Neglect in 
not repairin g 1:62 [If 915 5 | 
It hath been a Queſtion whether'this is a real Charge upon 
all the Lands in the Pariſh, or only upon the Perſons in re- 
ſpect of their Lands, (d) and the better Opinion is, That tis a 
Perſonal Charge by reaſon of the Lands, for where the Own- 
er or Occupier refuſes or neglects to contribute to repair, &. 
the Lands cannot . but the Perſons may be ex- 
communicated, (e) for the Ordinary hath a Juriſdiction over 
them, but not over their Lands, he is not to meddle with the 
Poſſeſſions of Laymen, but to proceed againſt them by Eccle- 
faftical Cenſares,+=% 517 n ir th ene | 
However, tis ſuch a Charge on the Lands () that no Cu- 
ſtom can be good to diſcharge it, as if a Cuſtom is alledg'd 
that the Defendant ought not to be rated according to the Va- 
lue of his Lands, but to the Value of his Sheep-Walks ; this 
is a void Cuſto m. | | 
If a Man live in one Pariſh, and hath Lands in another, 
which he keeps in his own Hands; he ſhall be charged to the 
Repairs of that Church where his Lands art, and not where he 
byetb, for tho! the Charge is upon the Perſon, yet tis in re- 
ſpect of his Lands, (g) and therefore as to this ſe he is 
a Pariſhioner where the Lands are, and not where he lives. 
If he let his Eſtate to a Tenant the Tax ſhall be ſet on the 
Farmer, becauſe it may not be known who is Landlord, but 
he is not to pay the whole, for he may plead in the Spiritual 
Court that he is only the Farmer, Cc. and he is to pay no 
_ (a) Hadres 516 (6) Canon 86 (Ce) 1 Mod. 236. (adh 2 Mod. 
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what the Land is worth above the Rent, (b) and 
the Landlord muſt Pay. y according to the Rent reſery'd. 

If Lands lye in Two Pariſhes, (i) ;and/the-Owner is ſu d 
to D to the Repairs of the Church in one of the Pa- 
riſhes for that part of his is Lands which lyes in the other Pa. 
Tiſh, ſuggeſting a Cuſtom , a „ n the 
Defendant, this Caſtom ſhall 

And win the Lib ke vor ing, Cc. (H dia not 
ſufficient for the Da To ſug var he — People have 
Lands in the ano; Tara hich are ot charge? — _——_ 
true tis a egation again in that Court, 
8 ought to be made upon the whole Pariſh; and 

tis a juſt CN to appeal from a thar, but Hot for 
a Prohibition. Wi. 

Otmnaments.] As to Omaments the Charge. i is upon the 
Perſonal Eſtates of the Pariſhioners, (/) and not upon their 

Lands, and therefore if a Rate is made to charge the nds a 
Prohibition will be granted. 

Tis for this Reaſon that the Perſon muſt be charged where 
be lives, and not where bis Lands are, () for if the Libel is 
for Ornaments, tis a good Plea to © that he was not a Pa- 

riſhioner there at the time of the Rate mad. 

I be Rate muſt be made upon all the Pariſhioners of Abili- 
ty, and none are to be excus'd, and tis . 
as well as in the other, for Repairs the Chaack, -whi 
8 the reſt, but then RR be embed at . 

Veſtry after publick Notice; (#) therefore where a greater 
Part agreed to — 2 fifth Bell, and the leſs Number diſ- 

agreed, yet the whole Pariſh was concluded. 

But tho generally Lands ought not to be rated for Orna- 
ments, yet by a ſpecial Cuſtom both Lands and Houſes may 
be liable to it, and fo it was held Hill. g. Will. in B. R. be- 
tween Hawkins and Rows, viz, the — of the Pa- 
ch of St..Edmond on the Bridge in Exceſter libell d againſt the 
Defendant, ſetting forth an ancient C within the Pariſh, 


that they and thar Predeceſſors had adorn'd: the infide of the | 


7 ral at the publick Charge of the Owners and Occupieis 
of ancient Houſes within that Pariſh, by a Rate made by 
them, with the Conſent of the 0 ol the Pariſhioners, 
having reſpect to the annual Value of the d re and 
this gs 26d to be a 3 * 5 ' 
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In the next place I ſhall mention ſew Things 
1.) er Nags leading to Churches. 
0 Whi are oblig d by the Las to come to Church. 


J What the Law is concerning quarrelling there. | 


) How it protects the Perſons of thoſe who come thither. 
y, I ſhall treat of the Union of Churches. 
e Ways which lead to Churches are only private, 
becauſe they urg to the Inhabitants of particular Villa- 
des, and therefore | 
all the Pariſhioners, if the Defendant ſuggelts that tis a comg- 
mon High-way, a Protnbitzon will be granted. 
Any Pariſhioner may preſcrihe to have a Way to the 


Church, (o) but in the Preſcription he. muſt ſet forth what 


Way, viz. whether a Horſe or Foot Way, and from whence, 
and thto' what place it leads to the Church, and this will be 
a good Juſtification in an Action of Treſpaſs. - | 


(20, The Laws winch are made to oblige People to come to 


Church are. er | 
Te the Statute, 1 Elix. Cap. 2, every Perſon is to come to 
his Pariſh Church, (or upon Let thereof) to ſome other Church 


every Sunday and Holiday Pain of the Cenſurcs of the 
Church, and likewiſe to forfeit 12 d. to be lery d by the 


Churchwardens, for the Uſe of the Poor, by way of Diſtreſs. 


And any Juſtice of the Peace of the Diviſton where the Of- 
fender liveth may ſend for him, (p) the Neglect being prov'd 
by one Wirneſs upon Oath, and if he cannot give a fatista- 
Rory Excuſe, the Juſtice may direct a Warrant to the Church- 
wardens to levy that Penalty by Diſtreſs, and if that cannot 
1 8 _ 3 k | 
By ano made Anno 23 Elix. Cap. every Perſon not 
coming to Church, as enjoyn'd by the aforeſaid AQ, 1 Elis. 
being convicted thereof ſhall forfeit 20 l. per Month over and 
above the aforeſaid Forfeiture of 1 5. and if he forbear for 12 
Months then the Biſhop of the Dioceſe, or Judge of Aſſue, or 
Juſtice of Peace of the County where the Offender lives, cer- 
tifying it into B. R. he ſhall be bound -with Two Sureties i 
2001. to be of the good Behaviour, and ſhall continue boun 
till he conform. ieee eee 
Ihe Forſtiture is to be divided into 3 parts, to the Queen, 
to the Poor, and to the Proſecutor, and to be recover d by 
Action of Debt, Bill, Plaint, or Information; and if the 
Party is not able to pay it he ſhall be committed till paid. 
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156 Church. 3 3 
| There is a Proviſd in this laſt Act, That if the Offender, 
either before he is indited, or at his Arraignnient or Trial, 
before Fudgment, Mall conform himſelf before'the Biſhop of 
the Diocele where he ſhall be reſident, or before the Juſtices 
where he ſhall be indicted, arraigned or tried, Thaving not 
before made the like Submiſſion at any Trial) ſhall, upon his 
Recognition of ſuch Submiſſiory in open Affizes or Seſſions of 
the C where ſuch Perſon ſhall be reſident, be diſcharg d 
againſt all and every the {aid Offences, and of all Pains and 
'Fortenures for the ſame, +0 he oP oy ye 
There is likewiſe a Proviſo to the ſame Effect in the Statute; 
1 Fac; viz, That if a Recuſant (hall ſubmit and be obedient to 
the Laws of the Church, and continue there during the Time 
of Divine Service and Sermon, that he ſhall be diſcharg'd of 
the Penalties which he might ſuffer for Recuſancy ſo long only 
as he ſhall continue in Conformity. ” 
Three Years after the making the Statute, 23 Elizian Acti- 
on of Debt, qui tam, &c. was brought a_ Thomas Machell 
for the 201. per Month, (q) there was a Verdict againſt him, 
and it was mov'd. in Arreſt of Judgment that no Place was 
ſet forth where the Offence was committed, but the Excepti- 
on was not allow'd becauſe the Action was grounded upon a 
Nonfrazance. © | | 
In Dr. Fofter's Caſe, which was an Information upon this 
Statute, (7) it was objected that there mult be a Conviction 
upon a former Proſecution before the Information could be 


brought, becauſe the Statute is, (vix.) that the Perſon being 


convitted ſhall forfeit, Cc. but it was ruled that the Conpicti - 
on might be upon one and the {ame Information, 
If a Man is outlaw'd upon this Act, (ſ) he ſhall not be diſ- 


charg d upon Submiſſion and Conformity till the Outlawry 


is revers d, or he is pardon d. : 
But if not outlaw'd then Conformity before Judgment, 
2 before the Ordinary, or in Seſſions, diſcharges the Pe- 
nalties. 1 8 | 
Therefore if before a Verdict (t) the Defendant comes into 
Court and ſubmits and acknowledges his Offence, and proves 
that he had conform'd ſince the Suit begun, by going to Church 
and receiving the Sacrament, Cc. tho a Verdict is afterwards 
given, this ſhall diſcharge the Penalties, becauſe the Confor- 
mity was before the Trial, beſides the Penalty acquires no 
Debt or Duty till Judgment. 1 6 


(9g) n And. 138. (r) 11 Rep. 60. 2 Bulft. 325, x 25; 
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1 chall only add, That the Proſecution 2 thefe Acts 


muſt be within a Year and a Day after the Offence, but that 


by a Statute made r. Mill. neither of thoſe Laws are to extend 
to Proteſtant Diſſenters ſrom the Church, ſubſcribing the De- 
claration mention d in the Statute, 30 Car. 2. Cap. 1. 
.) That due Reverence and Attention may be had in the 
| Mk Worſhip; all Quarrelling is prohibited, either 19-the 
urch or Churchyard; and if — r offend in ſuch Caſe 
the Ordinary, upon Proof of the Fact by Iwo Witneſſes, 
may ſuſpend him ab ingreſſa Eccleſi . 
Striking or laying Hands on another there, () the Offen- 
der ſhall be ipſo facto excommunicated, but if tis with a 


Weapon, or if tis only drawn for that purpoſe, the Offen- 


der is to loſe one of his Ears; now tho the Words ipſo fatts 
take off the Formality of a Sentence of (x) Excommunication, 
yet before he is excommunicated he muſt be convicted at Law, 
and that muſt be tranſmitted to the Ord mary. 

If a Man ſhould be indicted on tlis Statute it muſt not be 
(3) generally, but the Fact muſt be brought within the Letter 
of the Law, and therefore the Indiẽtment mult ſet forth with 
what Weapon the Perſon did (⁊) ſtrike, for tis not ſufficient 
to alledge, that extraxit gladium againſt! another, & ipſuns 
percuſſit, but it muſt be according as the Statute is penn d, (vix.) 
Extraxit gladium ad percutiend. and that mralitioſe percuſſit; for 
to {et forth generally that he did ſtrike is not good; to ſtrike 
without a 1 — 15 Excommunication ipſo facto, as hath 
been obſerv d, to ſtrike with a Weapon is the Loſs ol one Ear, 
therefore where a Commitment was made by juſtices ot 
Peace for diſturbing a Miniſter per apertum factum the Priſoner 
my diſcharg d, becauſe they ought to ſet forth the particular 

ast. 100 5h Tt voir big 110 05 \ 

(4. And in order to protect thoſe who come to Church we 
have.Laws (a) to ſecure their Perſons, eundo, morando & re- 
deundo, to or from Divine Service, the Perſon offending may 
be excommunicated, and pay Coſts in the Spiritual Court, 
or may be indicted and fined in the Temporal Courts, but 
the Arreſt is good in Lac. i | 

But theſe Statutes relate only to Arreſts in Civil Actions, 
and do not extend to Arreſts for a Breach of the Peace, for 
that is at the duit of the Queen. 
(5% I will conclude this Title with a few Obſerrations 
concerning Union of Churches. | 
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Patron, may unite them. 


Before the Statute 37. H. 8. Cr 1, Churches might be 
united by the Conſent of the Biſhep, Patrone and 1; by 
bents, ot at leaſt there were ſuch Unions before that Ad, 
D no. occaſion to confirm them by 
hat Statute. N. oo Mun | ON 
Ibere are ſeveral Reaſons given for theſe-Uniong; but the 
moſt: material are, becauſe the Rector might have a better 
Maintenance, or. becauſe the Churches are ſo near that one 
Incumbent may ſupply both, or becauſe of the Poverty of one 


of the Pariſhes. 1 

But by the Statute beſote· mention d one of the Churches 
muſt not be above the yearly Value of 6 J. in the Queen's 
Books, and not above 4 Mile dif ant from the other; and if in 


a Corporation, then no Union can be made without the Con- 


ſent of the Magiſtrates, declar d in Writing under their com- 
mon Seal. | 


And by the Statute 17 Car. 2. Cap. 3. the Biſhop of the Dio- 
ceſs, with the Conſent of theſe Magiſtrates, together with the 


But the Pariſhes are ſtill to be diſtin as to Rates, Tax 
and Parochial Rites, and diſtin&t Churchwardens are to be 
choſen, ſo that the Union chiefly reſpects the Place where thc 
Pariſhioners are to meet to worſhip, neither ſhall it be good 
until enter d in the Biſhop's Regiſter, or if the Revenue of 
both exceed 100 J. per Annum. ; 

This laſt Act doth remedy an Thconveniency which: was 
before, for the Union, by virtue of the Statute 37 H. 8, 
could not be made but upon an Avoidance, or if the Church 
was full then not without the Conſent of the Incumbent, but 
by this Statute it may be made whether the Church is full or 
not, for if full then tis not to commence till after the Ayoid- 
1 of the Churches, to which the other Incumbent is 
to | . 4 / 

And by a ſubſequent Statute (b) tis enacted, That if one 
of the Churches ſhould be demoliſh'd, then as often as the 
o her is out of repair or wants Ornaments, the Pariſhioners 
of the demoliſh'd Church muſt contribute towards the ſame 
in ſich Proportion as the Ordinary. who made the Union, 
ſhall gireR, and for want of ſuch Direction they ſhall con- 
tribute one third part towards the Charge. 

Now where Two Churches were united (c) by virtue of 
that Statute 37 H. 8. upon the Suggeſtion that tſey were not 
diſtant above One Mile, and the Pariſhioners are ſud in the 
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| | 5 Church. 5 159 
Spiritual Court fot not coming to Church, they may have a 
Prohibition upon a Surmiſe that the Churches were more than 
a Mile apart. g 8 4 3 | = 121 * | i 

Our Law in this Caſe is 2 to the ancient Canons 
of the Church, which allow d the Biſhop to unite Two ſmall 
Benefices, for the better Support and Maintenance of the Mi- 
niſter, but then it was to be under ſuch à Value, and the 
Union was not to be ad vitam, but ſo long only as the Biſhop 
ſhould think convenient to continue it. 1314 

And this _ where Pluralities were moſt ſtrictly pro- 
hibited, which was always upon this Condition, þ faraltas 
ſuppetit, which Words imply, That where there was an in- 
competent Maintenance a Man might have Two Livings, at 

a reaſonable diſtance, and with the Allowance of the Biſhop, . 
and accordingly * Balſamon tells us, That in the Greet Church 
Pluralities are allow d if the Benefices are near and under the 
{ame Biſhop. | : 


Sec r 


THESE are very ancient Officers, and by the Common- 
Law are a Lay-Corporation, to take care of the Goods 
of the Church, to which they have a Right for the Benefit of 


the Pariſhioners, | 
Under this Title I ſhall mention, | 
(f.) By whom Churchwardens are to be choſen: 
(2 ? Of Preſentments made by them. 
(3.) What Actions they may bring, and for what; 
(4.) When and to whom they are to accompt, 
(5.) Of Actions brought againſt them. | 
(i.) They are choſen every Year by the joynt Conſent of 
the Miniſter and the Pariſhioners, but if they cannot agree 
then the Miniſter ſhall chuſe one, and the Pariſhioners ano- 
ther, and this is by virtue of (d) the Cano. 
But before the making this Canon the Pariſhioners in ſome 
Places chofe both the Churchwardens, and where that was 
usd the Canon doth not abrogate the Cuſtom, and in ſuch 
(e) Caſe, if the Archdeacon ſhould refuſe to {wear them, a 
Mandamus lyes, for every Pariſh had formerly a Right to 
chuſe their Churchwardens ; but becauſe they vary'd in the 
manner of chuſing, therefore a Cuſtom might be alledg'd, and 
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460 Cburchwardens. | 
lldſſue might be taken at Law to try whether a ſelect Veſity 


or the whole Pariſh ought to chuſe. . | | 
In (g) Carpenter's Caſe the Mandamus was directed to te 

Commiſſary to-Swear two Churchwardens, who were choſen 

by the Pariſhioners, by vertue of a Cuſtom which the Rector 


denied, and · inſiſted upon his Right, by vertue of a Canon to 


- chooſe one; the Commiſſary made a 4 Return, which 
is ſet forth at Length in the Report; but 


a Mandamus was 
granted, for the Eccleſiaſtical Court cannot try the Cuſtom. _ 
(2.) As at the common Law, the Enquiry is to be made 
by Juries, ſo by the Eccleſiaſtical Laws the Enquiry is to be 
made by Churchwardens, and this 1s the chief Deſign of 
Viſitations. VVV 
By the () Canon they are to make their Preſentments of 
ſuch things which are given in Charge at the Viſitation, but 
not oftner than once in a Year, where it hath been no oftner 
uſed ; nor above twice in any Dioceſs whatſoever, except it 
is at the Biſhop's Viſitation. | OS 
But voluntary Preſentments of any notorious Offenders 
may be made oftener. K 1 
And this is not only to be done ex Offico, but they are obli- 
ed, by Oath, to make their Preſentments upon a Book of 
Articles, given to them in the Viſitation, and upon Refuſal 
to take the Oath, they may be excommunicated ; but then if 
any of theſe Articles concern himſelf, he is not obliged to 
take ſuch Oath, but. only to do what belongs to his Office; 
and if he ſhould be excommunicated in ſuch-caſe, tis good 
Cauſe for Prohibition; and if he is not abſolved upon Re- 
queſt, at Attachment lies. 3 : 
The Preſentments which they make, muſt not be with a 
malicious Defigh to vex the People; for if ſo, then an Acti- 
on on the Caſe lies againſt them; but if they have a Verdict, 
they ſnall not have double Coſts; tho the (i) Statute ex- 
preſly provides, that they ſhall where the Action is brought 
againſt them, for any thing done by vertue of their , 
becauſe their Preſentments are m&erly Eccleſiaſtical ; and the 
(4) Law-makers never intended to give double Coſts, but 
where Officers were ſued for Temporal Matters, done by them 
in Execution of their Office. ; 
The Books in the Margent warrant this Dictinction, but 


tis a nice-one ; for the Churchwardens are not named in the 


Statute 7 Fac. which gives the double Coſt, but that Statute 
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ters which concern a Spiritual Juriſdiction. 
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{tobe within the Purview of the former Statue. 
* if Officers ſhall recover double Coſts, when ſued, 
for what they do only in temporal Matters, then this Declaration . 
is almoſt in vain, becauſe the Office of a Churchwarden, eſpe- 


cially in making ene relates chiefly 10 ſuch Mat- | 


The Time of making theſe ly 
and theſe 0 Officers may be proſecuted in the Spiritual Court 
as perjured Perſons, if they willingly neglect or omit to make 
their Preſentment at that time. PEG Yes 


What Autons they may have, and what not.] They may | 
maintain an Action on the Caſe againſt bim who ſhall deface 


4 (*) Monument in the Church, or an Action of Account a- 
gainſt their Predeceſſors for a Bell, or any Goods belonging to 


the Church, but then they mult decclare de bohis Parochiano- 
rum, or an Action of Treſpaſs for any thing taken out of the 


Church which belonged to the Pariſhioners; atrl this the 


new Churchwardens may do, tho the (] Treſpaſs, was | 
done in the Time of their Predeceflors ; and a Releaſe by. 


one is no Bar to the Action of the other, becauſe they have 
no proper (n) Intereſt in the things themſelves for which 


they 8 are only a ſpecial Corporation ſor the Benefit 


of the Church, and therefore they are always to conclude 


their proper Damage. | 2 5 
But the Suits which they bring in the (o) Spiritual Court 
mult not relate to any thing concerning the Inheritance 3 


their Declaration Ad dampnum parochianorum, and not to 
; | *\ 


therefore if they Libel for a Way to the Church; or to repait 


the Fences of the Church-yard, by reaſon of Lands adjoin- 
ing; or that the Defendant, and all thoſe whoſe Eſtate he 


bath in ſuch a Houſe, have uſed to find Bread and Bear fot + 
the Pariſhioners in their Perambulation ; theſe are all Tem- 
poral Matters, and the Allowance of fuch a Refreſhment is 


in Nature of a Corrody, for which an Afſize will lie. 


They cannat preſcribe to have Lands, neither can they ; 


have any Action of Treſpaſs at Common Law to recover 
Goods, of which they never were poſſeſſed ; but by a Bill in 


Equity, they may have a Decree for ſuch Goods, and they 


may have an Appeal of Robbery, if Stolen, © 


If they are cited in the () Eccleſiaſtical Gurt, after tbey 
haye given up their Accompis, and ſhould be excommunica- 


Mis. 


— _ 


.() Can. 117. Godb. 279. 60 1 Rob. 


der. 426, 2 Rol gr: 306, 2 Cro, 334. ( 


reſentments is uſually at Ef r; 


e162 Church Pard⸗ | 
el, they may bare an Action om the Caſe againſtthe Pro- 

ENRON. [= ff. foo ... re 
tliben, and to whom they are to accompt.] are acoun ; 
table to the Rector, Vicar, New Churchwardens and Pa- 

. -riſhioners, for what Goods and Money they have received 
for the Uſe of the Church, and this is to be done at the end 
of the Year ; and what remains in their Hands, they are to 
deliver to the Ne Churchwardens, by a Writing indented; 
and if they refuſe to give up ther Accompts within a Month 
after the New ones are choſen, they may be compelled by the 
Eccleſiaſtical Court, or may be preſented at the next Viſitation 

or the New Churchwardens may have an Action oft 
them at Law. ' dats Hr : 

Ot Actions bzought againſt them. They may be ſued-in 
the Spiritual Court for taking away any Goods of the Church, 

as Bells, Cc. and in ſuch Caſe the Court will decree the 

things to be returned in (4) Specie; but if the Suite is at Com- 

mon Law, then Damages are to be recovered. 

Anno 18. Car. 2. an (r) Indictment was brought againſt 
the Churchwardens of St. Martin in the Fields, for taking a 
Silver Cup, Colore officii 2 & extorſive, and this was for 

placing a Man to be a Gallery-keeper in that Church, it 
was objected, that this was not an Office, but an Employ- 
ment belonging the Chyrchwardens themſelves, and they 
wow depute any Man to aſſiſt idem. 
But the Words corrupte & extorfrue, being in the Indict- 


= ment, the Court would not quaſh it till that Fact was tried; 
Y and if it apppeared they held accounted to the Pariſh for 
_ the Cup, then it might be quaſhed, 1. % 


. ON Church. Tard. 


TIE Church-Yardis likewiſe the Freehold of the Parſon, 
but tis the common Burial Place of the Dead, and for that 
reaſon tis to. be fenced at the Charge of the Pariſhioners, 


| 3 unleſs there is a Cuſtom to the contrary, or for a particular « 
9 Perſon to to do it, in reſpect of his (0) Landsad joyning to da 
"| the Church-yard, and tha? mult be tried at Common Law. of 
1 But tho” the Freehold is in the Parſen, be cannot cut down Po 
1 Trees growing there, except for the neceſſary Repairs of the 1 
4 <a | a wh 
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the Ornament and Shelter of the Church. e 
This is the ancient Common Law of this Kingdom, and 


therefore the eue nhade Aon 35 £4, 1. N Recor ee, 


nant arboret in cemiterio is but declarative of that La w; and 
the Rectors, who cut down Trees for any other purpoſe, . 
may be indicted upon that Statute, and fined, or may be 
prolecuted at Law ; and the Courts at Wefminfer have * 
ted Prohibitions.1n ſuch Cafes, to ſtay any farther Wat. 
It hath been a () Queſtion where the Rectory is impro- 
priate, and the Vicaridge endowed to whom the Trees in the 
urch- yard do belong; if to the Yizar, tis only becauſe he 


is to repair the Church; and if the Impropriator cut them 


down, and the Vicar Labels againſt him in the Spiritual Curt, 
a Prohibition ſhall go; becauſe if he hath a Right to the 


1 


Trees, he may bring an Action of Treſpafs againft tlie Tits 


propriator for felling them. 


Ciſtertians. 


THESE were anOrderof Monks, very mach-admixed bete 
1 


for their Piety and Strictneſs of Life; for by this means, 
when they firſt came hither, which was ſoon after the Con- # 
quelt, they ingratiated themſelves ſo much to the People; that 
they ſoon got Lands, upon which they wholly ſubſiſted, and 
paid Tythes out of theſe Lands to the Rectors of theſe 
Churches to whom due. „ 
Aſterwards having built Monaſteries, they diſliked Appto- 
. Friations to them, calling it Sacriledge to take Tythes from 


x 


the gy | but by Degrees growing rich; and ha- 


ving founded Abbies in the Reigns of H. 1. and King Sephen 
and other ſucceeding Kings, all which were well endowed} ; 
then their Zeal for the poor Clergy: abated, and at lalt 
they . as large, and as mary Priviledges to exempt their 
Lands from Payment of Tythes, as any Order whatſoever, 

My 65 Lord Coke tells us, that at firſt moſt of the Or- 
ders of Monks were exempted'from Payment of Tythes out 
of ſuch Lands which they held in their own Hands, but that 
Pope Adrian the 4th. reſtrained it to the 'Gifertians, Templars 
and Hbſpitallers; and this he tells us was in the Year 1150, 

which was towards the latter end of the Reign of King 
{) 1 Rel, Rep; 255. 212 ( x Kol. Rep; 255+ 2 Rol. Abr. 311. 337. 
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Stephen; and yet in the ſame Page he tells us, this Privilege 


was granted to thoſe Orders of Monks, by the Cuncil of Lat- 
eran, which was not held till above ſixty Years afterwards, 
(viz.) 17 of our King Jon, Anno 1215 ; but Biſhop (9) Siil- 
8 is certain that uncil made no ſuch Decree. _ 

ow this Reſtriction of Adrian was not narrow enongh, 
becauſe it extended to all the Lands of thoſe Orders, which 
they had, or might hereafter have; and therefore Pope In- 
nocent the 3d, many Years afterwards, reſtrained this Privi- 
lege to the Lands which theſe Orders then had, which was 


before the (z) Lateran Comncil ; and this Decree. of that Pope 


was received by the general Conſent of the Kingdom ; and 
therefore this Priviledge was limited to thoſe Lands which 
thoſe Orders had before that Council, tho tis generally held 
in our Books, that the Gſertians were diſchar . of Payment 


of Tythes, by the zforcſaid Council. POT 
So that what Lands they had after that Council, could not be 
legally diſcharged, and therefore thoſe who claim any ſuch 
Privilege, ought to prove that they enjoyed the Land before 


that Council, and the Proof ought to be the ſtricter, becauſe 


dis a Privilege which they claim againſt common Right. 


Nov tis certain, that ſeveral Lands were given to this Order, 
ſince that Council, wh:ch if found out are not exempted at 
this Day; for tho by the Staute of (a) Diſſolution, Cr. all 
Lands were diſcharged, which were in the Hands of the Abbots 


at that time; yet this is no good Diſcharge, becauſe the Statute 


puts ſuch Lands only in the tame legal Capacity to be diſcharg- 
ed as they were. in before; now if they were given ſince that 
Council, they were not in a legal Capacity tobediſcharged at all, 

2. The Abbots aud Convenis of this Order had made real 
Compoſitions with the Rectors for. Tythes due to them ſot 
their demiſne Lands, and this Prvilege of Exemption did 
not extend to ſuch Compoſitions, A 

In the Progreſs of a little more than 100 Years, theſe (i- 
ftertians pretended to ſo great Privileges, that they -not only 
claimed to bave'their Lands diſcharged of Tythes, but from 
Taxes to the King, for they refuſed to contribute to the pub- 


liek Levies inthe Time of King Fohn, who, Anno 11. of his 


Reign, was engaged in Wars with the Friſh and Welch ; aud 
this made that King exact from that Order 33000 Marks, a 


great Sum in thoſe Days; and not contented with this, he 


- p 4 


hold any Chapter till the Money was paid. 45 


0) Sal. Keck Galecy 23, ( Hatdreyion, (0) 21 K*. 


LY 


confiſcated all their Goods, and would not ſuffer them to 


r . wn 

This brought them into ſo mean a Condition, that they de- 
pended upon other Orders of Monks for their Subſiſtance. 

But about thirty Years afterwards, they ſo well recovered 
this Loſs, that my defired the Archbiſhop of Tork to asK 
them for a Year's Profit of their Wooll, - + 

They deſired to be excuſed, however the Archbiſhop preſ- 
ſed it ſo much, alledging that the King was always willing 
to help them in their Neceſſities and enforcing his Requelt 
with other Arguments, that an Abbot of that Order replied, - 
the King was ſworn to do Juſtice; and that whilft he govern- 
ed according to Law, and committed no Oppreſſion, they 
would give him any thing for the Health of his Soul, and 
the Good of the Ninqdomn. 1 | 

But ill they refuſed to contribute to-the Support of the 
Government; and not only fo, but theWppoled the Pope 
himſelf; for Gregory the 10th having given Leave to Otto his 
Legate, to receivę Procurarions from the Order, (indulgentia 
conce ſſa eilem ordini non obſtante) the Legate exacted Money of 
them, inſtead of Procurations, which in thoſe Days were to 
be paid in Victdals; but they pretended to have Bulls of Ex- 
emption, from. Payment of all manner of Procurations, 
and therefore they ithſtood the Legate's Demands ; and the 
Pope, to ſoften. the Matter, commanded him, that in his 
Viſitation be ſhould be contented, cibis regularibus abſque aſu 
carnium, and not᷑ to take any Money; and this () Mr. Prynn 
5 us was the firſt no» obſtante which was oppoſed in 

ang, - ci 3 goof 

But theſe Monks were not contented that the Lands which 
they poſſeſſed themſelves ſhould be diſcharged of Tythes; for 
they attempted to get the Pope's Grant, to exempt the Lands 
which they had Lett to Farmers from Payment of Tythes; 
and this would certainly have impoveriſhed the poor ſecular 
Clergy, to whom ſuch Tythes were due. 

Therefore, Anno 2 H. 4. cap. 4. the Parliament being ac- 
7 with this Matter, a Law was made, prohibiting 
the Gfertiays, and all other Orders of Monks, to procure 
Bulls for ſuch Diſcharges, under the (c) Penalty of a Pre- 
unnire, that is, to forfeit his, Goods, and the Profits of 
* Lands during Liſe; and to be alſo impriſoned during 

e re h | | 8 Fo 
But tis agreed on all Sides, that they were diſcharged from 
Payment of Tythes, for Lands which they poſſeſſed them- 
— a 
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ſelves, before: the Lateras Comncil ; and that by (4) 2 HF. 4. 
their Farmers and Tenants ought to pay Tythes : Now if an 
Abbot and Convent of this Order had made a Leaſe of their 
Lands before the Diſſolutibn, &. and afterwards that Leaſe 
had expired, and the Grantee -of the Ning had kept the 

Lands in his own Poſſeſſion, they ſhould ſd long be diſcharg- 
ed of Tythes; tho by the Statute of (e) Diffolution, the 
King was to have the Lands in the ſame manner as the Go- 
vernours held them, which at that time payed Tythes, be- 
cauſe they were then Leet to Farm. Ee, 

It bath been a Queſtion, what Lands ſhall be ſaid to be 
in Poſſeſſion of this Order; as for inſtance: If Cattle are 


agiſted on their Lands, whether this can be properly ſaid to 


be 12 inpropriis gianibus, and tis held it cannot; for the 
Profits, which is Herbape, are not taken by the Owner 
of the Soil, but by Cattle; and therefore the Owner of the 
Cattle, or of the Soil, muſt pay Tythes, but rather the 
Prencr'of the Cattle. e n ene 

But this, and all other Orders of Monks, being long ſinc: 
. defolycd, or ſurrendered to the Crown, 1 ſhall no longer in- 
{iſt upon any Matters relating to them, but ſhall refer my 
Reader to the Title (Monks) herein after mentioned, where 
he will find, that all the ancient Abbies were of the Order of 
St. Benedict; that Glaſſenbury Abby in Somer ſetſbire, was the 
firſt which was founded in England, of above 200 l. per Ai. 
num, of which Order there were 52 Abbies and Priories of 
above that Value, at the Time of the Diſſolution; and that 


© the Cfertians encreaſed faſter than the | BayeditHines ; for in 2 


little more than the compaſs of one Apge;>there'were 37 Ab- 
hies, and other religious Houſes of that Order, of above the 
| yearly Value of Two hundred Poundes 


Citation. 


T HIS is a Precept under the Seal of the Eccleſiaſtical 
=» Judge commanding the Perſon, againſt whom the Com- 
plaint is made to appear before him, on a certain Day. and 
at a certain Place therein mentioned, to anſwer the Com- 
plainant in ſuch a Cauſe, Cc. and tis required by the 


(b) Canon, that the Name of the Party ſhall be in 
{d) Dyer 27, 278. 4% $3 H. f. cap. 12 % Hude 146 


( Canon 120, 133 
f : 3 the 
* is 


„ to» 6s od wad 
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affixed to it. 5 . 
The Archbiſhop of Canterbury had ſuch a Tranſcendent 


Power and Juriſdiction here, that he could cite ay y Man to 


the Court of Arches, out of the remoteſt paxt of the Kingdom, 
and this he could do for any trifling Cauſe, as for Defama- 
tion, Cc. and upon any frivolous Pretence for not paying 
Tythes, and the Apparator making Oath, that the Party 
was duly cited, and not appearing, he was cxcommunt- 
cated, and could not be abſolyed without paying the Fees of 
the Court, and of the Apparator, which was uſually two 
Penee per Mile, 3 kh be 
This was found to be a great Oppreſſion, and therefore by 
the Statute 23 H. 8. cap. 9. it was proyided, that for the 
Eaſe of the 8 no Perſon ſhould be cited to appear out 
of the Dioceſs, or peculiar Juriſdiction where he 4iveth, un- 
der Penalty of double Damages to the Party grieved, to be re- 
| covered by Action, Cc. and alſo ten Pound to the Queen and 
Proſecytor z but there is a Clauſe which excepftse 
(.̃..) For ſome Spiritual Offence committed, or 


omitted, or done in the Dioceſs, to which the Par- 


* 


| agrieved by the Ordinary, _ 
Except (3-). Or where the Judge either 2 not, or will 
not cite the Party. | 


e ſhall 
Or upon an Appeal where the Party (| 

992 8 5 jeved by il * 

(4. Or unleſs the Judge is Party to the Suit, 


(5.) Or at the Inſtauce of an Inferior adge 


to à Superior, in Caſes where the Canon Law, 

or Civil Law allow it. | Tor 

My Lord Coke tells us this Statute is but declaratory of the 
ancient Canons of the Church; and that tis particularly ex- 
plained by the 94th. Canon of King Fames, (ui,) that the 


Dean of the Arches ſhall not cite any Perſon who doth not 


* dwell in the particular Dipceſs, or peculiar of the Archbi- 
PEcdefiatical Matter, *without the Leave of 


ſhop, for any 

the Dioceſan, except in thoſe particulat Caſes aboye-meny 
toned, for the Archbiſhop, before the Reformation had not a 
concurrent Juriſdiction in every Dioceſs of his Province, but 


only as he was the Pope's Legate, and therefore the Fudge og 


the Antience, who kept Court in Semrbwark ; part of which | 


in the Dioceſs of Winton, and cited Perſons thither from the 


furtheſt patt of Hempſhire, and excommunicated them is 
per did det apprar, and would not abſolye them unde 
* F. - s | M 1 a | they 


PTT . :..__ _- l | 
be (allo, and that the Hand and Seal of the Judge ſhall be | 
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be cited out of it. 


0 — — — 
- 
* 


) Hob 185. | (&) Hob. 16.186; Levigtz. 166. 


a ' Citation. Ns, 


ey ſubmitted to have their Cauſes determined in the Arche; 


this was held contrary.to the Statute.” 


As to the laſt of theſe Exceptions, (viz.) that a'Man may 


be cited out of his Dioceſs at the Inſtance of an Inferior 


Judge to a Superior, where the Law allows it; theſe Words are 


reſtrictive, and therefore all Cauſes may not be tranſmitted 
to a Superior Judge, as where a Chancellor of an inferior 


Dioceſs tranſmitted a Cauſe to the Arches, becauſe it was ſo 


difficult, that the Plaintiff could not have Council in the 


Country; this was held an inſufficient (ij Cauſe. - 
And it hath been a Queſtion, whether a Chancellor can 


tranſmit Cauſes to the Arches, becauſe tis ſtill to a * 
t to be 


uriſdiction; therefore ſome are of Opinion, it ough 
rom one Ordinary to another. er 


But : tis agreed, that where a Peculiar is Subordinate to a 
Biſhop, there the Cauſe muſt be tranſmitted to him, and not 


tothe Archbiſhop; unleſs the Peculiar, is exempt from all or- . 


dinary juxiſdiction, and then it muſt be to the (i) Queen. 
And when a Cauſe is thus tranſmitted, tis ſufficient that 


it appear ſo upon a Motion, ſox it need not be * pleaded, tho 


formerly it was held f otherwiſe. oo 
And as a Man who lives in a Peculiar, may be cited by 
the Ordinary of that (!) Dioceſs where the Peculiar is fo; 


if that Peculiar hath a Juriſdiction by Preſcription, exempt 


from the Power of the Ordinary, then the Perſon mult not 


I grant, the Dean of the Arches hath a JuriſdiQtion _ 
out the whole Province of Canterbury upon an Appeal brought; 
but he cannot cite one to the Court, who doth 10! 

the particular Dioceſs, or Peculiar of the Archbiſhop, witl- 
out the Leave of the proper Dioceſan firſt obtained, except in 
the Caſes above - mentioned; and yet that Court ſhall be pre- 
ferred before any other Spiritual Court; for if there are two 


() Executers, and one lives within the Juriſdiction of the 


Arches, and the other not ;-and if a Suit is brought againſt 
them, it ſhall be in the Arches, otherwiſe there would be a 


Failure of Juſtice; for one Executor cannot be ſued: without 


the other. e . 5 
But a Man may be cited to the Arches who lives in the Di- 
oceſs in London; and this by vertue of a Compoſition be- 
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pee the () Archbiſhop and that Biſhop, and tis for this 


eaſon that the Archbiſhop never viſits that Dioceſs. 

Tis true, this was always denied by Juſtice Twiſden, who 
keld that ſuch a Compoſition was taken away by the (o) Sta- 
tute, and that the agreement between the Ord inaties could 
not prejudice the People, for whoſe Eaſe and Benefit that 
Law was made. A Apat?9, had wil ah. 

But tho it was made for their (p) Eaſe, they muſt take 
Advantage of it in proper time; for if a Man, who lives in au 
inferior Diocels, is cited to the Prerogative Court for. a Lega- 
cy, (the Will being proved there) and if the Sentence 18 for 
the Legacy, and that Sentence is confirmed upon an Appeal 
to the Delegates, then tis too late ſox a Prohibition upon a 
Suggeſtion, that the Party was cited out of the County 
where he lived, becauſe he had owned the Juriſdiction 
throughout the whole Courſe of the Proceedings. 

If a Man comes into a Place to (4) Trade, tho he is not 
properly an Inhabitant there; yet he may be cited to the 
Archdeacon's Court of that Dioceſs, for any Spiritual Of- 
fence by him committed there, tho he inhabits elſewhere, 
for otherwiſe he might offend in one County, and remove 


to another, and ſo go unpuniſhed. 


And becauſe no Perſon ſhould be cited into ſeveral Courts 
for one and the ſame Offence, therefore 'tis provided hy the 
(7) Canon, that where the Biſhop and Archdeacon do either 

Cuſtom or Preſcription, viſit at ſeveral times-in the fame 
Year ; that in ſuch caſe the Archdeacon do under his Hand 
and Seal, and within one Month after his Viſitation, cer- 
tifie to the Biſhop, or his Chancellor, all ſuch Preſentments 
as were then made; and that the Chancellor do, within the 
like time after the Biſhop's Viſitation, certifie to the Arch- 
deacon all Preſentments made in the Epiſcopal V iſitation; and 
the Penalty for not certilying, or for 1ntermedling in each 
other's Viſitation, is 7 10n from exerciſmg Juriſdiction, 
until be pay the Coſts and Expences to the Party gritved by 
e 
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e ee, 
hap Word is derived ſrom the Greek Wor Cleros, which 
. igniſies a Portion; for the Men of this Order are, ot 
ſhould be, in a peculiar Senſe, the Portion of the Lord. 
In the Eccleſiaſtical Notion of the Word, it ſignifies the 
| whole dergy 3 but in the Legal Senſe of it, tis diſtinguiſhed 
tam the Prelates, and ſignifies only the inferior Orgy. 58 
© Rig altins in his Obſervations upon St. . +orly Epiltles, and 
our Mr. Sen tells, There was no Diſtinction in the Primi- 
tire Chriſtian Church, between the ergy and the Lai, but 
this muſt be a Miſtake; for tho all Chriftians are God's Por- 
tion and Inheritance, yet thoſe who are ſet a-patt for his Ser- 
vice, are in a more peculiar manner his Portion; for we fee, 
that under the Moſaical Diſpenſation; the Prieſts, the Le- 
vites, and the Laymen, had diftin& Offices appropriated to 


Tis true, at firſt all the Diſciples of 'Chtif had a Com. 
miſfon to Teach and Baptize all Nations, and this was in 
order to conyert the Pagan World; but when many Con- 
verts were made, there was a Neceſſity to form them into re. 
| gular Societies; and there was the like Neceſſity to have Ru- 

ters and Governours in ſuch Societies, without which it was 
impolſible they ſhould ſubſiſt. ng *. 
All the Superior Orlers of Men in the Church were an- 


bend called Oerjcl, bt afterwards the Word was appro- 


rated to Inſeriots. Tis true, in. the fitſt Aga of 
tanity'fome were diſtinguſhed by the Name of Precbyters, 
who-wwere Men ordained to particular Offices in the Chutch ; 
not by reaſon of their Age, as the Word it felf reports, but 
/- 0" of their Qualification; theſe were ſettled in the 
Church, by the Apoſtles themſelves, ou Power to Preach, 
and to Adminiſter the Sacraments; t 


Arch. 9 . — 
But I ſhall not enlarge on the Word, my Intention being 
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to treat of the Clergy, as they are a divided; Eſtate of the 


Realm from the Laity, both as to their Perſons and Eſtates, 
which they enjoy in Right of the Church, | 


And firſt as to their Eſtates: They have certain * 
Wiahich the N have ag; as for inſtance: They are dul+ 


charged from Purveiance, they are not to ſerve in any Tems 


paral Ofhes againſt their Will; and therefore whare a Cler+ | 


. 8yman 


e 


; ey fare on each ſide 
of the Biſhop, in his Cathedral, ant were his landing 
Council, with whom he adviſed in all difficult 'Aﬀairsof thy 
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man was made Expend ay by Commiſſioners of 'Scwers, tie 
xn his Writ of r to for vir wilicans Deo non ioplicetar fe- 
negotlis, {0 is the Regiſter, and ſo like wiſe is the an- 


der La l this ON Err! Need Clerici ney pon is 


Po pay no Toll for Goods they have in Right of the 
Church, they are Ar Pontage and Murage; 
but this is by the common which bas been altered by 
ſeveral Statutes, and articularly in this Caſe ; ſor tho it 
hath been held that ate Hot. comprehended under = 


| Words of the () Statute, for repai which 
frac that decayed Bridges ha 1 le repaned by the Inha- 


So by the Statute 13 Elis. we People avelling in > Hundred | 
where a Robbery is comnted, mtiſt produce hBelon.; So by 
the () Statute 2& 3 Ph. & Maria, every Hoaſholder is to 
work on the High . and by another () Statute, all Re- 
feiants in Fad ud be charged towards the -building a a 

common = yet by the latter Judgments and Amhortties - 
in Law, th are made hable to all publick Charges impoſed 
»pon the Pragle Os — by Act of (5) Parliament, if not 
2 by Nene“ * particularly for wending the 
wa 
den nd to theie Peeſors, in an Aion of Acevm — 
Sheriff cannot have a Capies to take the Body, but be 
turn quod clericus eſt bene ficiatus nullum babens Lace, Aon; ; 
dut in ſuch cafe he Thall bave a Writ to the Biſhop to ſum- 
mon him to appear. 

His Body cannot be taken in Execution upon a Recogni- 
zance On a ” Statute Staple,” for he is exempted by the very 
Writ, viz. (z) St baicns capias, which implies, that if be is 
vot a Layman, he muſt not take him. 

Fo a Eine levied of his Spiriteal Poſſe ons hall not bar 
. 2 4 0 — 8 all (a) E- 
Hates e void, a me onclaim, 
Eftate is ſuffered to paſs. ” 
Now. as the Law hath taken care to protect their Eſtates 
and Perſtms in the Caſts before - mentioned, and to fecure a 

* ſor them without their Care or Labour, this 
| 1 remiſs in the Cure of Souls, but ra - 
—— in the  Wpece and conſcientiom Dif- 
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harge of their Du hich th bt to 6 
charge ty, which the Ne: aol perform, if for 


nothing elſe; yet as a grateful Re on to the State for 
ſuch Laws, | by. which they bave a conſtant and ſettled Re- 
ward for their Labour. NE 
lt cannot be denied, but that ſuch Laws are very juſt and 
equitable; for 'tis. reaſonable, that whilſt the Clergy, by a 
diligent Application to their Duty, are endeayouring the "tag 
vice of God and the Church, they ſhould. be ſecured in all 
the neceſſary Conveniencies of this Life, eſpecially ſinee by 
22 People are prepared for a better.. 
This is the greateſt End and Deſign of their Miniſtry, but yet 
they are not altogether forbiden the Intermedling in ſecular 
Affairs, either by the Apoſtolical Canons, or by any other 
Canons of the Church; for Zonaras, who wrote a Comment on 
the firſt, allows Clergymen to be Guardians to Infants ; and 
tis certainly a ſecular Employment todiſpoſe their Eſtates to 
the beſt Advantage. . r 
Iis true, (6) St. Gprian tells us, That Churchmen employ- 
. Ing themſelves in ſecular. Affairs have brought down many 
Perſecutions amongſt Chriſtians; and he was. ſo very angry 
with Fauſtinus, a Preibyter of the Church of Carthage, be- 
_ cauſe Geminius Victor had made him Executor of his Will, 
that he ſuſpended him from his Monthly Allowance, and 
would not. ſuffer any Prayers to be made in the Church in 
his Name; and yet I do not find that Fauſtinus either deſired, 
or took upon him the Executorſhip. Sor ins | 
But becanſe the Church was then perſecuted, and in a 
time when there were ſo many Diviſions amongſt the Church- 
men, that there were ſcarce enough to perform the daily Of- 
hes, therefore St. Cyprian was the more diſpleaſed at this 
Action, that he might diſcourage other Men from giving the 
Presbyters of his Church any manner of Opportunity to 
withdraw themſelves from their Duty there. 1 | 
Beſides it was his Opinion, that St, Paul bad eftabliſhed 
a perpetual Rule againſt the worldly Employment of 
Churchmen ; for _—_— of them he tells us, That, no Au 
ho wareth entangleth himſelf with the Cares of this 185 | | 
Paulus Samoſetanus was the firſt Churchman of Note, who 
was employed in ſecular Affaira, but when the Empire be- 
came Chriſtian, tis reaſonable to imagine, that Churchmen 
were in great Favour with Princes, and r Ene theit 
Courts, where they had ſeeular Employments conferred u 
on them, as the Rewards for their care in converting . 
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Clergy. - 8 
; but this was afterwards prohibited by Canons, and con- 
Sund Imperial, Frein Al, and Legantine Conſtitutions. 
1 grant they might be Arbitrators amongſt the People; and 
(c) K. Paal himſelf did not intend to exclude the Clergy from 
this Office, when he adviſed his Corinthians to refer their Dif- 
ferences to their Brethren; but the reaſon was, becauſe they 
ſhould not proſecute one another at Law in the Courts of 
Heathens, which Reaſon ceaſed when the Judges in the Tem- 
poral Courts became Chriſtians. | | | 
Tis true, from the 19th Canon made in the Council of El;- 
beris, by which 'tis ordered, that Presbyters ſhall not leave the 
Places in which they ſerved to follow Merchandize, it may be 
inferred, that they might Merchandize there, while they 
miniſtred, for that they might do for their neceſſary Main- 
tenance, and ſupply the Cure beſides, | 
And this is agreeable with our Law, for tho' by the Statute 
21 H. 8. cap. 13. Spiritual Perſons are forbidden to farm any 
Lands either by themſelves, or by any other Perſon to their 
Uſe, under the Penalty of Ten Pound per Month to the 
Queen and the Informer, or to buy any Cattel, or Merchan- 
dize to ſell again for Profit, under Penalty of treble the Val- 
lue, to be divided as aforeſaid ; yet the ſame Law allows; 
that if they have. not ſufficient Glebe or Demeſne Lands in 
right of the Church, ie may farm more for maintaining 
their Families, and may buy Cattel to manure it, Rt} 
'Tis to be obſerved, that the Clergy, ſince the Reforma 
tion, have been ſo conformable to this Law, that we read of 
but one Proſecution againſt any of them upon this Statute, 
and that was ſix Years after it was made, an Action of Debt 
was brought againſt a Vicar, for farming Lands contrary to 
this Statute, who pleaded non habuit ſen tenuit terras, &c. ad 
firmam contra formam Statuti; and upon this Iſſue it was held, 
that he might give in Evidence he took Lands for the Mainte- 
nance of his Family. . LE 
Upon the whole Matter, ſince the Clergy arg an Order of 
Men ſet apart to attend the Service of Religion, tis neceſſary 
they ſhould have a ſettled and ſufficient Maintenance to ſub- 
ſiſt, that they might not be diverted from their Duty by ſeek- 
ing their Living from ſuch Advantages as might accrue by 
Bargains, Contracts, or any manner of Secular Employ- 
ment; but yet they are not altogether prohibited in ſuch Ca- 
ſes, but only from ſuch Buſineſs which might be an Avocation 
from their Miniſterial Duties. AST TER 
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And as this might be done for their Support, fo the State 


in thoſe Days was not deprivi'd of their Service, eſpecially of 
- thoſe who by natural or acquir'd Abilities were prepat'd for 


it, for as ſoon as ever out Saxon Anceſtors were converted to 
Chriſtianity the Clergy were call d to their publick Councils, 
and their Advice was taken in the greateſt Affairs of the Na- 
tion, for we read in thoſe Days that Tam Clerus quam Popului 
were ſummon d to the great Councils, by the 45 of which 
Words the inferior Clergy as well as the Prelates, and by 


the laſt the Nobility as well as the Commons were compte - 


And tis evident that the inferior Clergy of every Dioceſs 
ſent Two Proxies of their Body to Parliament, who fate and 


voted with the Commons in one Houſe till the Reign of Ed. 3, 


and thoſe who ſent Proctors were at the Expence of their At- 
tendance there, as the Counties were at the Expence of their 
Knights, for when the Abbot of Leiceſter, who was ſummon d 
to 


arliament Anno 26 Ed. 3. had petition d to be excus d, 


becauſe he held no Lands by any other Tenure than Fran- 
almoigne, this Petition could not be allow d, unleſs he had 
agreed to contribute to the uſual Charge of ſending Proctor: 
to Parliament. OL 5 

And it farther appears by the Queen's Writs of ſummoning 
the Prelates to Parliament that there is a Clauſe to warn the 
Deans and Archdeacons to appear in Perſon, and the Chapter 
and Clergy, by their Proctors, ad conſentiendum, to Tuch Acts 
as ſhall be made by the Common- Council of the Kingdom, 


which Form is us'd at this Day, tho the inferior Clergy thus 


ſummon d have not fate in Parliament for ſome Ages. 
However, it ſeems paſt doubt that they bad fate there, for 


in the Convocation which met Anno 1 Ed. 6. the Lower 
Houſe petition'd the Biſhops that ſome of the inferior Clergy 
might be re-admitted in the Houſe of Commons, according 
to the ancient Cuſtom of the Nation, and according to the 
Tenor of the King's Writ to the Biſnops. | 
The ſame thing was moy d again about the latter End of 
Queen Elix. Reign, and a Paper was deliver'd to her ſetting 
forth, That it did not appear by any Hiſtory or Record how 
they came to be excluded the e, but it was thought it 
might be either by ſome angry King or ambitious Prelate. 
ITis true my Lord of Sarum is not ſatisf/ d in theſe Particulars; 
but makes it a Doubt whether the Clergy were ever in Poſldli- 


on of any Right to be choſen Members of Parliament by virtue 


of the Præmonitory Clauſe in the Writ of Summons . 3, 
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But the lexrve& Dr. Atterbury bath pro d them to ſend 
Members to Parliament in the ſtricteſt Senſe, and there is 
Reaſon to believe that they ſate there after the Reign of Ed. 3. 
for the Dale of Gloxcefer having obtain d an Act Anno. 1 R. 2. 
which he had the Government both of the King and the 
ealm, that Act was repeal d Anno 21 K. 2. at the Petition 
of the Commons, and by the Aſſent of the Lords Spiritual 
and Temporal and Proctors of the Clergy," which were certainly 

rt of that Parhament. Ni. | 


Tis objected againſt this Opinion; That tis improbable 


the inferior Clergy ſhould be wa of that Parliament, ſince 
they were never mention'd betore © 

in the Legiſlative Power, and therefore ſome imagine thoſe 
Proctors of the Clergy were the Lower Houſe of Convocation, 
which ſate with the Lords and (d) Commons till they ſate 


apart, and then the Clergy fate in Two Hcuſes, (vz.) the. 


inferior Clergy in Convocation. | get 

But the aſoreſaid learned (e) Dactor hath given us Inſtances of 
theſe Proctors of the Clergy ſent to Parliament from the 22 
Ed. 1, to 19 H. 7. but withal he tells us, That ſome Time af- 
ter the Conqueſt it was thought more regular and agreeable 
to the Canons that the inferior Clergy ſhould attend the Par- 
hament, not in one Body, as they did thro all the Saxon 
2 to the Time of H. 3. but in Two Provincial Synods, 
and that accordingly they had ſo attended for near 400 Years, 


Biſhops in the Houſe of Lords, as Barons by Tenure, and the 


which ſeems to contradict what he __ before, for we ne= 


ver read that they attended in ſuch Synods as a ſeparate Body, 
and at the ſame time were repreſented in Parliament by theit 
Proctors, as Members thereof. 2 
Thoſe who cannot deny that the Proctors of the Clergy 
have fate in Parliament have diſputed what Power they had 
when met there, and particularly my Lord Cote (F) was of 


Opinion that they had no Votes, if ſo they could not be Mem- 


bers, but only Aſſiſtants to Biſhops. 


But this could never be, for then they ſhould have ſate in 


the Houſe of Peers, beſides the Clauſe in the very Writ of 
Summons intimates that they were part of the Parliament, 
as hath been obſerv d before, and if a part of Parliament they 


bad certainly a Right. to vote, or elſe they had been (as ſome 


will have them) a very infignificant part; it likewiſe appeats 


by the Petition before · mention d that they had ſuch a Right, 


for otherwiſe there had been no occaſion of a Petition to be 
teſtor d to it. 
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But be it as it will; the inferior Clergy were by degrees Ad- 

| mitted into Provincial Synods, which at firſt conſiſted only of 
ran and Abbots, and now theſe Clergy are an effential 

part of the Convocation, for they have a Right to be ſum- 

mon d thither, and when met they have the Freedom and 
Liberty of voting in any Debates which may ariſe corſcerning 
the Dogtrine or the Government of the Church. * 

At firſt they uſually fate with the Biſhops in one Houſe, 

and ſometimes they retir'd by themſelves, the better to form 
and collect the Debates upon any important Occaſions, and 
to report their Reſolutions therein. 

But in the Reign of H. 4. they divided from the Biſhops, 
and fate in a diftin& Houſe by themſelves, but did not chuſe 
a Prolocutor in many Years after, for we read that the fa- 
mous Canoniſt Lindwood was the firſt Prolocutor Cleri, and he 

ivd in the Reign of H. 7. en $51 
Having given the Reader an Account of the Word Cleręy, 
and of the Privileges and Maintenance which they enjoy by 
Law, that they might with more Freedom attend the Service 
of God and his People, and therefore that they ought not to 
undertake any Secular Buſineſs by which they may be diverted 
from a Work ſo great and neceſſary, tho formerly they at- 
tended the publick Councils of Kings, and were Members of 
Parliaments here, and when excluded from thence were ad- 
mitted inPto rovincial 1 and are now an eſſential patt 
of our Convocation, I ſhall in the laſt place mention what 
fort of Perſons the Clergy are requir d to be in reſpect to their 
Bchaviour; and I find £ the * Canon that they are to be ſo- 
ber in their Converſation, gps ould not reſort to Ta- 
verns or Alchouſes, or play at or Dice; and this is not 
only prohibited by that Canon, but by the Apoſtolical Ca- 
nong, (vix.) that they ſhould not frequent publick Houſes, 
nor play at Dice, and by the Council of Eliberis tis Excom- 
munication to do either; and Juſtinian forbids (g) Clergymen 
not only playing, but being preſent at it; this was likewiſe 
forbidden in the old Articles of Viſitation here, and in ſeveral 
Dioceſan Synods ; the Puniſhment by our Canons is by Ec- 
cleſiaſtical Cenſures, according to the Quality of the Offence. 
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©, .. Clerk of a Pariſh. 
Tr E Biſhop of Warcefter tells us, that the Rectors of thoſe 
Churches which were very well endow'd could the better 


maintain inferior Clerks, who might be aſſiſtant to them in 


the publick Service of the Church, and this was the true Ori- 
ginal of, Pariſh-Clerks, who were at firſt intended as Aſſiſt- 
ants to the Incumbenis, and therefore were uſually choſen 
b them. a 5 5 . 
They were call'd Clerks tho not in Holy Orders, and their 
Buſifeſs at firſt was to officiate at the Altar, and to ſay Maſ- 
ſes for the Dead, and they had a competent Maintenance for 
this Service by the Offerings' made at thoſe Altars where they 
_— for in thoſe Days there were ſeveral Altars in one 
hurch. 5 A „ | 
Since the Reformation there is but one in a Pariſh, who, 
by the * Canon, is to be choſen by the Miniſter, and this is 


to be ſignify d by him on the next Sunday to the Pariſhioners, 


The Perſon thus choſen muſt be Twenty Years of Age, and 
one who can write and read, and alſo he muſt have a com- 
petent Skill in Singing, and ſuch Clerks ſhall receive the uſu- 
al Wages, for which they have Remedy in the Spiritual Court, 
but if they ſue there for a certain (h) Quantity of Bread due 
to them by Cuſtom from every Pariſhioner at Gene a Pro- 
hibition ſhall go. n 

But where there is a Cuſtom (i) for the Pariſhioners to chuſe 


4 
- 


2 Clerk tis good, and the Canon cannot abrogate 8 
tch- 


ſtom, and in ſuch Caſe he may have a Mandamus to the 
deacon to ſwear him, and if a Suit ſhould be in the Spiritual 
Court to remove him, and to put in another choſen by the 
Parſon a * Prohibition ſhall go. ER 


T HIS is where a Biſhop giveth a Beneffte which he hath 
either as Patron; or which came to him by Lapſe ; in 
the firſt Caſe he collates jure pleno; and ſome have been of 
Opinion, that in the other Caſe he collates jure devoluto, but 
that is a Miſtake; for of common Right Churches are under 
the immediate Care of the Biſhop ; and the Right of Preſen- 
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tation was only indulged to the Laity, to encourage them to 
build and endow-mores?” . 9 5 
Now if the Patron neglects to preſent, then this Right 
returns to the Biſhop in whom it was originally before the Pa- 
tron eduld pretend to it. {3 
*Tis true, if the Biſhop ſhould neglect to collate within 
Gx Months after the Laps, then the Archbiſhop bath a Right 
to do it, and this is properly jure devoluto, becauſe he 
doth not collate as Ordinary, but as Superior, in whom a 
Power is veſted to ſupply the NegleRs of all Biſhops within 
his Proyince; and if he ſhould neglect, then it devolves to 
the Queen; who bath the r to reform all the 
Deſects of Government in any of Her Subjects. | 
And as a Bilhop may negleR tocollate, ſo it may happen, 
that he may collate without a Title; but this wrongfal Col- 
lation doth not put the true Patron out of Poſſeſſion, for he 
may preſent bis Clerk, tho the Collatee of the Biſhop is inſti- 
tuted and inducted. En wee oe, 
And in this reſpe& Collation differs from a Preſentation, 
for if a Patroh, whohath no Right preſent, and his Clerk 
is inſtituted and inducted, and hath quiet Peſſeſſion for ſix 
Months, this is an Lſarpation; and the true Patron ſhall ne- 
ver preſent again, ty he hath recovered his Rigt by a Writ 
of Right of Adyowlon ; but if 2 Biſhop collates without a 
Title, that-doth not make an Uſwrpation either againſt the 
jeen, ot a common Perfon, for he is bound to recieive 
either of their Geri when preſented ;. and if he refuſeth a 
Quere impe dit Jes aginſt him, and the Reaſon is, becauſe this 
Collation ſhall be intended only as a (% proviſional Incum- 
bency, that Diyine Service may be performed till the true Pa- 
tron preſents, 3 f 1 80 
\ Yet in the Caſe of Coparceners of an Advowſon, where the 
Clerk of one of them is deprived, if the Biſhop collate with- 
out giving Notice of the Deprivation to the other, and the 
Collatee dieth incumbent, this wrongful Collation ſhall bc 
a ſerving his Turn, becauſe it was good againſt all but the 
true Patron ; and he having neglected to remove that Incum- 
bent, and ſuftering him to die in Poſſeſſion, that Neglect 
ſhall not turn to the Prejudice of the other Coparcener. 
But when once the (1) Biſhop hath a Title to collate by 
[art if the true Patron ſhould preſent his Clerk before the 
latee is inducted, the Biſhop is not bound to receive him; 
but if the Archbiſhop ſhould collate within the Biſhop's ſu 


— 


Ori 3466 b, (0) 2 Rol, Abr, 365, 


Months 


U 
C 
A 
le 
w 
be 
hi 
ro 
tri 


— FOR ar WE . Es A AE - aa 


„ > . Naz 7 > © þ 4a CÞ» 


F Wu. 


= 


the Title accrues to the Brſhop, to collate upon a Depirrs- 
Patron's Neg 
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Months; and the Patron in ſuch Caſe, ſhould preſent his 
Clerk to the Biſhop, he is bound to receive him, the 
Archbiſhop had wrongftilly'collated before his time. 

So where the Biſhop had ſuch a Title to collate, and neg- 
lects to do it, within ſix Months after the Lapſe, but after- 
wards collates within the Archbiſhop's fix Months, this ſhall 
be a Plenarty againſt the right Patren, and ſhall hinder 
him from preſenting, becauſe 'the Biſhop had once a Right 
to collate, and the Uſxypatiton is not between him and the Pa- 
tron, but between him and the m Metropoltan. ; 

It bath been a Queſtion, bow theſe ſix Months ſhall be 
computed, (viz.) whether according to Twenty eight Days, 
or () Kalendar Months ; and the better Opinion is, that where 
tion, he hath ſix Kalendar M 


after the lee, 


e 
Ts is a Diſpenſation from the Suprenie Power, to 
1 hold, ortakean Eccleſiaſtical Living, Contra jus pofiri- 
vum; and according to the Canonifs, this may be done upon 
a double Account. 4 | I 


F eee 
„ere 4 _ 
Taomed. 
That which was for the Benefit of the Church is called 


Semeſtrimn. 7 N 7 | 
That which is for the Benefit of the Party was Twofold: 
1 2 4 And that was intermedia. A 
e 


| And that was Perpet#4. ( 3 
The Conmenda ſemeſtris was without a Epe tb the Be : 
nefit of the Comendatoty, for it was only a Proviſional AR 
of the Ordinary, or of the Chapter, Sede v4rente, in 
granting the Profits to a-Parſon to ſupply the Cure for ſn 
Months, in which time the Patron was to preſent his Clerk; 
and this my (o) Lord Hobere tells us, did arife out of a na- 
tural Equity, that the Church ſhould not be without a Paſtor, 
during that time. 5 Ee 
Now all Diſpenſations beyond the {ix Months, wete only : 
permiſſive at firſt, and granted to Perſons of Merit, but ſuc 
were granted here long bee he Conqueſt ; for Oſnald, who © 
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10 Commendam. 
was Archbiſhop of ork in the Reign of King Edgar, held 
the Biſhoprick of Worceſter in Commendam; and probably the 
reaſon of ſuch Commendams may be tbu: 15 
Before there was any Diviſion of - Pariſhes, the Biſhopricks 
of this Nation were liberally endowed, and the Revenues of the 
Church were brought into the common Treaſury, which was 
always in the Cathedral where the Biſhop preſided; and theſe. 
Revenues were diſtributed by him amongſt his Presbyter: or 
Clergy, as he thought convenient, reſerving a competent 
Share for himſfeif. a 
Afterwards when the Nation was divided into Pariſhes, 
and particular Diſtricts were allotted to Rectors, the Biſhops 
parted with a Share to thoſe Rectors, and by this means 
their Revenues were conſiderably. abated, fo that the Pop: 
thought it neceſſary to grant Diſpenſations in Commendam, 
53 * better Support of the Honour and Dignity of the 
11NOP. "Io. STIR * 2 | 
And by this the Patron had no Injury, becauſe the Right 
of Patronage, at firſt, was a Conceſſion from the Church; 
and it ſeemed reaſonable that the Pope, who at that Tim 
was the Head of the Church, might in Caſes of Neceſlity, 
grant ſuch Diſpenſations for a Time. vr 
But this was an Uſurpation upon the Crown, for tho by 
the Lateran Council Pluralities vyere condemned, yet the King 
might grant Diſpenſations in \Commendam, to hold ſeveral 
Benefices together, and this he might do at Common Lau; 
therefore the Statute 25 H. 8. which takes away that Uſu- 
pation, doth reveſt that Right in the Crown. r 
2. There is à Commenda intermedia, and that is betwen 2 
Ommenda Semeſtris, and for Life ; and tis Retinere, the Bc- 
nefice for one or more Years, which is the Queen's Diſpenſa- 
tion to prevent an Avoidance when She promotes the Incum- 
bent to be a Biſhop. err eee 
This Commenda Rel inere muſt always be before Conſecra- 
tion, fer afterwards it comes too late, becauſe the Benefice 1 
then abſolutely void; and therefore it was held, that Cardins 
Beaufort's Diſpenſation | Retinere, the Biſhoprick of Winton 
was void, . becauſe it came after he was made a Cardinal. 
But Cardinal Wolſey's Diſpenſation Ketinere, the Archbi- 
. .ſhoprick, of Tor was Good, becauſe it was before he ws 
made a Cardinal. er * r 
Such a Diſpenſation, before Conſecration, was always 
allowed to the Pope before the Reformation, it was the Ec- 
cleſiaſtical Law of the Land at that time; and by the Statute 
25 H. 8. cap. 21. the Archbiſhop may now diſpence as oo 
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Pope did beſore; but ſuch Diſpenſation muſt be confirmed by 
the 8 | | | | | 
8 intermedia is ſometimes for three or ſix 
Years; thus 1 N Parkhurſt, Rector of Cleve in Glonceſterſhire, 
being made Biſhop of Nurnich, obtained a Diſpenſation, 
Anno 7 Elix. to hold his Rectory for three Years. 3 
So (r) Doctor Thornbury, Dean of Nork, being made an 
Jriſh Biſhop, Anno 36 Eliz. got a Diſpenſation tinere, his 
Deanry: in Commendam, and Doctor Milbourn, Rector of 
Sevennoke, being made Biſhop of St. David, Anno 4 Fac. had 
a DE Ketinere, his ſaid Rectory in mmendam for 
a Year.. Rep FE TED | | 
So Anno 22 Fac. iy the Caſe between ( Woodley and the 
Biſhop of Exon, &c. the Incumbent obtained a Diſpenſa- 
tion, to hold his Benefice in Devonſhire for ſix Years in Com 
mendam, being made a Biſhopin Ireland. | * 
And in a late Caſe, (:) Doctor Tenniſon, the preſent Archbi- 
ſhop of Canterbury, being Rector of a new Pariſh, made by Act 
of Parliament, and being afterwards made Biſhopof Lincoln, 
obtained a Diſpenſation Ketinere, his ſaid Rectory in Cm 
mendam for ſeven Months. LM | | 
It hath been objected in ſome of theſe Caſes, that when 
an Incumbent is made a Biſhop, a Commenda Retinere for 
Months or Years, tho granted before Conſecration, is a void 
Diſpenſation; becauſe upon the very Promotion, bis Bene- 
fiee is void by the Common Law; and all the Title which 
he bath to it, is by this Commends Retinere, which cannot be 
for Years, becauſe an Incumbency is a Freehold which muſt 
be for Life, and cannot be diminiſhed in point of Eſtate ; 
beſides tis always obtained by an Inſtitution and Induction ; 
and as the Nature of a Freehold could not be altered by the 
Pope's Diſpenſation, before the Statute 25 H. 8. ſo it cannot 
now be altered by the Queen. „ 
The Anſwer to this Objection is, That a Rector of a 
Church, who hath a Diſpefiſation to hold it befare he is con- 
ſecrated Biſhop, doth, by vertue of that Diſpenſation, con- 
tinue Incumbent after his Conſecration; for if the Patron 
ſhould preſent, ſuppoſing the Churelt to be void, and his 
Clerk ſhould be inſtituted and inducted, yet a Writ of 
Soli ation lies againſt him by that very Incumbent | who is 
made a Biſhop; which Writ no Man can have, but he who 
15a perfect Incumbent. - e wg 
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_ *Tis for this reaſon, that if a Biſhop hath a Diſpenſa- 
tion (a) Retinere, his former Benefice in Commendam for three 
Years, and he reſigns it within that time, the Patron ſhall 
reſent, and not the Queen, becauſe the Avoidance is not 
by Ceſſion, but by Reſignation. 4 
So it is if the Diſpenſation had Retinere his Benefice 
for Life, the Patron ſhall preſent aft the Death of the Bi- 
ſhop ; by both which Caſes it plainly appears, that the Bi- 
- ſhop till continues Incumbent on his r{t Benefice, for other- 

wile the Avoidance would be by Ceſſion. | 

So a (x)Commendatory Dean may confirm a Leafe,which 
he could not do if he did not ſtill continue Dean. 
And as to a Temporary Incumbency, without Inftitution, 
it may be altogether as good as in the Caſe of an Appropri- 
ation, by which the Church is given for ever, Abſque aliqn, 
Preſent atione induttiene, frve Admiſſione alicujnus Incumbentis al 
eanderms ; by which Words tis allowed, that the perpetual In- 
cumbency paſſeth without Inſtitution. 

And if a Cmmenda Retinere for a few Years is granted by 
the ſame Power, there can be no reaſon given, but it mi 
be as good in Law, | gr 
But we have Inſtances of ſuch Diſpenſations in perpetuwn, 
and they ſtand upon the ſame reaſon with Appropriations, 
which were the ancient Endowments of ſome Biſhopricks, 
as the Rectories of Eafmean, and Hambleton in Hampſhire, 
arc appropriated ad menſer of the Biſhop of Winton, . 
Then as to a Freehold, tis true, the Nature of it cannot be 
altered by a Diſpenſation; but certainly the Profits of the 
Church may be lawfully aſſigned for a Term of Years, and 
that is the Caſe of a Commenda Retinere, which in Truth is 
tot properly a Commenda, becauſe a Man cannot be commen- 
ded to that which is his own, *tis rather a legal Aſſignment 
of the Profits for a certain Term of Years, or Time to a 
particular Perſon, and for a certain Purpoſe, | 
: Beſides tis very reaſonable, that a Gmmendam Retinere for 
Years ſhould be good, becaue ſuch a Diſpenſation doth not 
alter the Eſtate which the Incumbent had before, but con- 


tinues it in him. | 4 . 
anged, 
5 nn a 


+ *Tis true, if the Jes "ml of a Living is 
new Right obtained either by Inſtitution or I 
Prefentation, or by a Grant of an Appropriation ; in ſuch 
Caſes the Limitation for Years cannot abridge the legal E- 
fate ; for notwichſtanding ſuch Reſtiiction, the Preſentee, 
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or Grantee, may enjoy it during Life, and the reaſon is, be- 


ee cauſe tis againſt the Nature of ſuch ARs to be temporary, 

all they muſt enure, and be perfect as they may be, that is, for 

Ot Lik, or forever : Tis likewiſe a Confirmation for a Year 
which muſt enure forever, becauſe tis againſt the Nature of 

Ice ſuch a Deed to abridge the Eſtate confirmed. | ; 

i- A Ommenda is likewiſe 5 that is for Life of the In- 

Bi- cumbent; and the ſame Objection may be made againſt 

er- ſach a Diſpenſation, (viz.) that the paſtoral Care is not 


committed by Inſtitution and Induction, according to the 
Forme preſcribed by Law, but theſe Ditpenſations are al- 
lowed to be good * 8 | 

The Canoniffs allow, that Neceſſity is the moſt reaſonable 
Ground for ſuch Commendams ; which if true, then tis cer- 
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tainly a good Argument for ſuch Diſpenſations here, becauſe U 

4 we have ſome very ſmall Biſhopricks; and there ſeems to 5 
n- be an abſolute Neceſſity of ſupporting their Dignity by this 77 
means. N | | OL Gs I 

by The next is a Diſpenſation Capere in Commendam, and this | 
l differs from Retinere, for that is only to hold what was his j 
own before, but this to take what belongeth to another. b 
= And this ſeems to be injurious to the ()) Patron, and void f 
m. even by the Canon- Law without his Conſent, becanſe it de- - 
" rives him of the Benefit of Preſentation, which a Diſpen- ft 
re, ation in Commendam Retinere doth noty for the Avoidance is 1 


by the Act of the Queen; and ttis more reaſonable, that 
er Authority ſhould extend to continue the Perſon promo- 
ted in the ſame Benefice he had before, than to give him any 
Power to take a new one. N 
Tis true, during the time of ſuch Incumbency, there is 
damnum, but tis abſque inj uria to the Patron; for it can be 
no Prejudice to him, that he hath preſented à Clerk, who 
was worthy to be made a Biſhop, and to whom the Queen 
bad granted a Diſpenſation, notwithſtanding his Promotion, 
to continue Incumbent in the ſame Benefice during his Lite, op 
for a ſhorter time, if She thinks fit ; and when that is deter- 
mined, or the Perſon dies, then the Patron hach power to 
. preſent again. 5 | Kan Os IM 
There have been ſome Diſpenſations of this Nature, as in 
the (z) Biſhop of Cos Caſe, who had a Faculty Perpe- 
tue Commende titulo adipiſci occupare & Retinere, unum vel plura 
Beneficia, curata vel nan curata, ſui vel alieni juris Patronatus, 
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then vacant, or which ſhould afterwards be ſo, not exceed. 


ing the yearly Value of 4ol. 


At the time of this Grant, there was a Vicaridge in his 
Dioceſs which was full, and about five Years afterwards the 


Vicar qied, and the Biſhop collated himſelf to it by Lapſe, 


It was objected againſt the Ry of that Diſpenſation, 
that the King could not make ſuch a Grant, becauſe the Pope 
could not do it before the Statute ; for if a Layman was Pa- 
tron, then it was not good without his Conſent; and iſ 
a ſpiritual Perſon was Patron, there was always in ſuch 
Grants a Non obftante of his Right of Patronage, and a par- 
ticular Clauſe to the Archdeacon, to put the Commendato- 
ry in Poſſeſſion of the Benefice Cum acciderit, all which was 
omitted in that Grant. 8 

But it was agreed, that a Capere in mmendam might be 
good, where the Right of the Patron was not prejudiced, as if 
ke fuffer a Lapſe. zl 

In Colt and Glover's Caſe the Diſpenſation was Rerinere in 
Commandam one Benefice which the Incumbent had before he 
was conſecrated (2) Biſhop of Litchfield ; and Capere in Con- 
mendam propria authoritate unum aliad vel plura, that is, as ma- 
ny as he could get with Cure, ot without, provided they did 
not exceed the yearly Value of 200 Marks, and to enjoy the 
ſame ſo long as he ſhould live, and be Biſhop of that See. 

Fuſtice Dodridge held this Ommendars to be illegal, becauſe 
it was Care plants Beneficia, without any Limitation either of 
the Number or Value, which mult be a Miſtake, for it was 


reſtrained to the yearly Value of 200 Marks, 


My Lord Hobert, in his Argument on the ſame Caſe, con- 


TP demns this conditional Commendam, (viz.) ſo long as the Com- 


mendatory ſhould continue Biſhop of that See, becauſe the In- 
cumbency ought to be for Life, and could not be deminiſh- 
ed ; he allowed it might be good in the Retinere for a Term 
of Years, but not in the Capere without the Patron's Conſent ; 
and the reaſon may be, becauſe in the one Caſe an Avoi- 
dance is prevented by ſuch a Diſpenſation, but in the other 
the Church mult be abſolutely void; and therefore a Com- 
mendum Cattre a void Benefice, deprives the Patron of one 
Turn at laſt; | | 


* * 


In theſe tw¾o laſt Caſes, all the moſt material ObjeRions 


againſt theſe Diſpenſations are made and anſwered, _ 
i.) That a Biſhop cannot be Incumbent of a Living in 


his ownDiocets, becauſe he is Sovereign there, and cannot be 
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at the ſame time Subject; that the Office of a Biſhop and 


Vicar are incompatible, and cannot conſiſt in one Perſon. 


is true, when a Perſon is a Subject, tis a Contradiction 
to ſay be is not; but ſuch Subjection may ceaſe when the Vi- 


caridge is in the Biſhop bimſelf, as a Deputation ceaſes 


when the principal Officer executes the Office himſelE , 
Neither is the Office of a Biſhop and a Parſon inconſiſtent 


in one and the ſame Perſon, for the Biſhop hath the Care of 


Souls throughout the whole Dioceſs; and tho the Parſon 
bath that Cure in a particular Pariſh, yet tis not excluſive of 
the Biſhop, becauſe he hath a general Charge over the Whole, 
(2.) There is another Objection, That a Biſhop ought not 
to have a Diſpenſation to hold a Benefice in Commendam in 
his own Dioceſs, becauſe he cannot viſit himſelf. 
But this 1 is eaſily anſwered, (vic. ) tho he cannot 
viſit himſelf, he may be viſited by the Metropolitan. 
Beſides there would be no Inconveniency if in ſuch Caſe 
there was no Viſitation at all, becauſe the Nature of a Vi- 
ſitation being only to reform Abuſes, it cannot be preſumed 
a Biſhop would be guilty of any Fault for which he ought 
to be viſited, when the Law hath intruſted him with the ge- 
neral Power to reforme all Abuſes in his Diocels. * 
But if! the Caſe of (b) Doctor Eades and the Biſhop of Oxford, 
which was a Diſpenſation in Commendam Retinere as long as 
he ſhould live, and continue Biſhop of Oxford, that was held 
good; for if a Commendan: Retinere for Life, is good as cer: 
tainly it is; if 'tis good alſo for Years, what reaſon can be 
given, why a Diſpenſation for Life, or as long as a Man fhall 
— Biſhop of ſuch a Place, ſhould not in like manner 
de good. 1 | 


Commiſſary, 


T HIS is a Perſon deputed by the, Biſhop's Grant to exer- 
= ciſe Eccleſiaſtical Juriſdiction in particular Caſes, and 
in ſuch remote parts of his Dioceſs, from 'whence the Peo- 
ple cannot conveniently come to attend his Con/itory Court; 


and for this reaſon a Commiſſary is called by the Canoniſt, 
Officialis for aneus. | 


He js an Officer created upon Neceſſity ; for when the Bi- 


ſhops were bound to attend the publick Services of the King- 
dom, by reaſon of their Tenures ; they at firſt deputed Chan- 
cellars to hear thoſe Cauſes wherein they had Juriſdiction. - ' 
Mr 
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Afterwards when thoſe Cauſes encreaſed, and by various 
Candns, Diſtinctions, and Deciſions the Eccleſiaſtical Ju- 
dicature was made more intricate, it was almoſt ay, 2s 
for Chancellors to determine all thoſe Cauſes in the Cnſifory 
Courts, and therefore it was neceſſary for the Biſhop, as well 
for the Eaſe of the People, as for the Diſpatet of ſuch 
Cauſes in particular places in his Dioceſs, to ſubſtitute a 
(c) Commiſſary, and this he may do in every Archdeaconry, 
or he may appoint one throughout the whole Dioceſs. 

He is uſually made by the Biſhop's Grant, confirmed by 


the Dean and Chapter z and whey that is done, he may en- 


joy the (d) Office for his own Life, and not only for the Life 
f the Grantor ; tho that was a Queſtion formerly, whe- 
ther a Commiſſary of a Dean ſhould hold his (e) Office after 
the Death of the Grantor, and againſt his Succeſſor. 
Then as to the Perſon, by the (f) 37 H. 8. a Layman, be- 


ing Doftor of Laws, may be made a Commifſay; which Sta- 


tute is not reſtrictive, that no other Perſon ſhall be a Commi/- 
ſary, but a Doctor of Laws; for (g) Anno 35 Elix. a Batche- 
lor of Laws was made a Gmmiſſary, and he granted Admini- 
ſtration, and it was held good. by 

And not long afterwards the Eccleſiaſtical Canons were 


made, by which tis ordained, that a Commiſſary muſt be 


Twenty ſix Years old, and one who is learned in the Civil 
and Eccleſiaſtical Laws,” that he muſt be either a Maſter of 


Arts, or Batchelor of Law; and that before he is admitted 


7 


to his Office, he muſt take the Oath of Supremacy, either in 
the preſence of the Biſhop, or in Court, and ſubſcribe the 
39 Articles ; and muſt likewiſe take an Oath, that he will, 
to the beſt of his Underſtanding, well and truly execute his 
Office, without reſpe& or favour of Reward. 
He differs from a Chancellor only in reſpect of Juriſdiction, 
and the Extent thereof; for they are both made by the Biſhops 
Grant, only the Chancellor hath a general Authority in Ec- 
cleſiaſſical Cauſes over the whole Dioceſs, but a Gmmiſſary is 
limited to a certain place. Ws, | 


Common: Prayer, 


GINCE the common Neceſſities and Daties of all Chri- 
ſtians are the ſame, thoſe who conform to the eſtabliſhed 
Religion here, have agreed upon a fixed and ſtated Form of 
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Prayers, Praiſes and Thankſgivings, to be uſed in our pub- 
lick and folemn Devotions, which are contained in a 
called, The Book of Common Prayer. 5 
And altho” ſome think it unlawful to gray to God in Set 
Forms and Words, yet thoſe who are of that Opinion, do 
not pretend to Inſpiration, but they affirm the Holy Spirit 


doth help them in their preſent and ſudden Conception, by _ 
which they are more earneſtly excited to 1mplore the Bleſhngs 


of Heaven, and forgivneſs of their Sins. 13 
Iwill not enter into any Diſpute here concerning this 


Matter, having never yet met with any ſolid or convincing 


Argument, to determine why the Spirit of God ſhould not 

be aſſiſting to us, when we pray for a thing in a Form of 

Words, as well as when we pray for the ſame thing in vari- 

- and changeable Words, according to our Fancies and 
otions. 8 . 

Nether dan 1 Gier of ide Mae of - commen 
Forms of Prayer, which hath already been done by Men of 
Learning, and brought down to us from the Time of the A- 
poſtles, thro all Ages of the Chriſtian Church; they have 


ſhewed us, that there was never any Church or Society of 


Chriſtians till of late, that held it unlawful to pray by a 


Common Form, they have told us, out of the Bibliotheca Pa- 


trum, that there was a Liturgy in the Church of Alexandria, 
which is attributed to St. Mart, who was the firſt Biſhop 
there; which tho intermixt with ſome new and unwartant- 
l yet thoſe do not deſtroy the Antiquity of the 
Origmal. . 1 

They have told us likewiſe, that St. James himſelf com- 
poſed a Liturgy, which he left to the Church of Feruſalem, of 
which he was alſo the fir& Biſhop ;. this is affirmed by Sixtus 


Senenſis, and by the Fathers of the Third Council aflembled at 


9 1 the Vounger, at a place in his 
Palace, called Trullo, about 680 Years after the Birth of 


Chrift ; and the like hath been ſhewed us in reſpect to other 


Churches, who had their Liturgies enlarged by the Prayers of 
great Men, ſuch as St. Baſd, St. John Chriſoſtome, Cc. in the 
Eaftern Churches. A 

Tis enough for me to ſhew, that here in England, in the 
time of the Saxons, the Council of Cloveſhoe was held under 
Cuthbert, Archbiſhop of Tork, by which Council the Pricfts 
were required to learn the Lord's-Prayer in Engliſh, and by 
the (b) Canons of King Edgar 
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joined conſtantiy to uſe it in their Churches; and it will not 
be denied, that in the Roman Church there were always Forms 
of Prayer, as may be ſeen in their Aiſſals, Breviaries, Ri- 


tuals, Pontificals, Manuals, Roſaries, &c. ; | 

But the Common-Prayers which are now uſed in the Church 
| 1 En jou, -were by the ſeveral Gradations following, thus 

iſhed. | © | 

Thoſe Offices mentioned before, and which were uſed in 
the Church of Rome, being ſo many, and every Religious Or- 
der having likewiſe ſome peculiar Rites and Services adaptel 
to themſelves, and to be performed on the Saints Days which 
belonged to their reſpective Orders; it was a very difficult 
thing to underſtand in what manner to officiate. 

In the South Part of England the Offices were after the Uſe 
of Sarum ; in the North they were after the [Uſe of York; in 
Southwales after the Uſe of Hereford ; and in Northwales, thoſe 
after the Uſe of Bangor, were generally received; and in 
Lincoln, and other Places, there were proper Offices appointed 
to be uſed ; and when any Prelate was made a Saint, there 
8 and particular Forms, uſed for him in his 
Diocels, ; | 
- Therefore, Anno 2 Ed. 6. the Protector, and the reſt of the 
King's Council thought it expedient, that there ſhould be one 
5 Order of publick Worſhip e N the Kingdom; 
and in order to prepare and compoſe ſuch a Form, there 
was a Committee of particular Divines appointed, (viz.) 
the Two Archbiſhops, Sixteen other Provincial Biſhops, and 


Six Doctors of Divinity to examine and reform all the old 


Offices of the Church. | 

Theſe Perſons met at Windſor-Cafile, and the firſt thing they 
did, was to examine the manner of Adminiſtration of the 
Sie of which I ſhall give an Account in another place, 
under the Title Sacrament. 

But to proceed, The Committee, upon Examination of theſe 
Offices, found them ſo Superſtitious, that they rather reſem- 
bled the Rites of Heathens than Chriſtians; and there- 
upon they rejected every thing which was not warranted 


by Scripture, and reduced other Matters to their primitive 


Purity, _ * Nh 
In the compiling this Book, the Reformers began with the 


| Morning and Evening Prayers, which they put in the ſame 


Form we now have, only the Confeſſion of our Sins, and 
_— Abſolutian to Penitents were omittſe. 
he Communion Service was likewiſe the fame as tis now, 


only the Ten Commandments were not read in that Seryice. 
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And becauſe Religion was clouded with many Ceremo- 


nies, therefore. they rejeRted all ſuch which had been abuſed 


by Superſtition, and retained thoſe which were decent, and 
which tended to move our Affections by ſome apt and good 
Significations ; and K a Preface concerning ſuch 
Ceremonies, which 1s the {ame now printed before the Bock. 


Theſe Alterations in the publick Offices of Worſhip, crea- 
ted great Heats amongſt the People, which were excited 
chieſſy from the Palpit ; and therefore Preaching was probi- 


bited for a time, by any Perſon not Licenſed by the King, 
or his Council, or by the Archbiſhop Granmer. 

Afterwards the major part of the ſaid Commitee framed 
2 Bill which they brought into the (i) Houſe of Peers on the 
9th Day L December, and which lay before them a long 
while ; for 
Committee, and Three Temporal Lords, proteſted againſt it, 
by which they ſhew'd their Unwillingneſs to make anyAltera- 
tions, but they were reſolved to obey when it came to be 
enacted into a Law. | 

The Preamble of this Bill was, That there bad been dif- 
ferent Forms of Prayer and Service, &c. that the moſt ef- 
fectual Endeavours could not divert the People from their old 
Cuſtoms ; and that therefore there might be an uniform way 


of Service, &. the King, by the Advice of the Lord Protector, 


and his Council, had appointed the Archbiſhop of Canter- 
bury, and other Learned -! ap, and Divines (ling re- 
ſpect to the moſt pure Chriſtian Religion, and to the Pra- 

e of the Primitive Churches) to make one convenient Or- 
der and Rite of Common - Prayer, which they had done by the 
Aſſiſtance of the Holy Ghoſt, and delivered to the King, in a 
Book Entituled, 7he Book of Common Prayer and Adminiſtra- 
tion of Sacraments, &c. wherefore the Parliament conſidering 


the ſaid Book, moſt humbly thanked the King for his Care, 


and did enact, that the ſaid Form of Common-Prayer, 


and no other, ſhould be uſed thro England, at Whitſontide 


lowing. 


But becauſe ſome things were contained in that Book, 
which ſhewed a Compliance to the Superſtitious Humours of 


thoſe Times; and ſome Exceptions being made to it by pre- 
ciſe Men at Home, and by Calvin abroad, therefore two Years 


afterwards it was reviewed, in which Martin Bucer was con- 


ſulted, and ſome Alterations being made in it, which con- 
liſted in adding ſome things, and leaving out others. 
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190 Common Prayer: 
| e Ageneral Confeſſion of Sins to the Daily 


ice. N 
A general Abſolution to the Penitent. 
The Communion to begin with reading the 
| Ten Commandments, the People K 


ling. 64> ZR 
A Rubrick concerning the Poſture of 
Kneeling, which was afterwards by the 
Statute 3 Eliz. ordered to be Teft out, 
at 5 now -tgae explained as it was Ann 
0 2 d. 6. ' | N 
| The Uſe of Oil in Confirmation and 
extreme Unction; Prayers for Souls depar- 
Left out ted, and what tended to a Belief of the 
Corporeal Preſence of Chriſt, in the Con- 
x ſecration of theEuchanſt, 
This was approved by Martin Bucer, who was of Opi- 
nion, that every thing was clearly then, according to che 
Scripture ; and Ayloffe, the Scotch Divine, tranſlated it into 
Latin for his own ule. Ot ! 
Afterwards, Anno 5 & 6. Bd. 6. a Bill was brought into 
the Houle of Peers to enjoin Conformity to this new Book, 
with thoſe Additions and Alterations, and by which the 
People were enjoined to come to Prayers upon pain of Church 
Cenfures, which Bill paſſed into a Law in the ſame Year. 
But upon the Death of that King, which happened foon 
after, the Common-Prayers were laid aſide, and fome of thoſe 


The Additions F 
Fo 


Divines, who had been the chief Promoters of it, fled be- 


yond Sea, where at Frankford there happened a Contention 
amongſt them; for ſome were of Opinion, that they ſhonld 
accomodate the Worſhip of God conformable to the Uſage 

of the People there, and nearer to the Forms of Geneva, 

that all might be united in one Way of Worſhip. 
_ Whittinghan: and Knox engaged in this Affair, and procu- 
red their Friend John Calvin, (who was very famous in thoſe 
Parts) to write againſt the Engliſh Service, which he did, 
and declared, that in it there were many tolerabiles ineptia, 

a5 he called them. ak 

But this Invictive being not ſharp enough, for it ſeems tho 
there are ineptiæ in it, yet they were tolerabiles, therefore he 
was required to declare his Opinion a little plainer, which 
he did, by calling the-Forms of Prayer in that Book, Reli- 
1145 Papiſtice fecis ; when the ſame Man, not above Eight 
ears before, had wrote to the Protector, to encourage him 
in the Reformation; and in that very Year, when the Com- 
| on- 
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mon-Prayer Book was firſt compiled, and tis very probable 
that be had ſeen it; for in 1 he approved Set Forms 
of Prayer, and had not then found out thoſe ineptias & faces, 
which afterwards appeared to him. 5 

Some other of our Divines at Frankford were of Opinion, 
that ſince they had uſed that Form in England, and ſome Peo- 
ple were then under Proſecution for it there ; for that reaſon 
they ought to uſe it ſtill, otherwiſe it would be a Contempt to 
them and their Sufferings. : 

But upon the Death of Queen Mary, it was again appoin- 
ted by 1 Elix. to be uſed by every Miniſter, however not as 
it was before; for having been reviewed by Mr. Whithead, 
Chaplein to the Queen's Mother; by Doitor Parker after - 
wards, Archbiſhop of Canterbury; Doctor Grindall afterwards, 
Biſhop of London; Doctor Cox afterwards, Biſhop of Eh; 
Doctor Pilkington, afterwards . of Durham; Doctor May, 
Dean of St. Pauls, who was one of the former Committee; 
Doctor Bill, Provoſt of Eaton, and Sir Thomas Smith ; ſome 
Additions were made to it, | | 

Certain Leſſons for every Sunday in the Year ; ſome 

Alterations in the Liturgy ; Two Sentences added in 

iz, che Delivery of the Sacrament, intimating to the 

Communicants, that Chriſt is not corporeally pre- 

ſent in the Elements, &c. The Form of making 

Biſhops, Prieſts and Deacons, was likewiſe added. 

There were ſome Alterations made in the Reign of King 
James, but thoſe were in the Rubrick only. 

And as for the Additions of Thankſgivings, at the End of 

the Litany, the Prayer for the Queen and Royal 1 

which were not in the laſt Book; thoſe were added by the 


Authority of that King's Commiſſion, and are ſtill in Force 


by vertue of his Proclamation ; and ſo are the Prayers for the 
Inauguration of our Kings and Queens, and for the Gunpon- 
der-Treaſon. | 5 

This Book being thus compoſed, was at firſt thought to be 
adapted to thoſe common Principles of Chriſtianity, and 
was then ſo generally eſteemed, that Parpatio, Abbot of 
S. Saviour's, who was ſent hither by Pius the 4th, with Let- 
ters to the Queen ; had Authority from the ſaid Pope, to offer 
it ſhould be confirmed by him; and for the firſt Ten Years 
of that Queen's Reign, the Papiſts did conſtantly attend the 
Service in our Churches. | | | 

This we haye from no leſs Authority than my Lord Cole 
himſelf, who in his Speech againſt Garnett, condemned for 
the Gunpowder-Treaſen, told bim, that in the beginning of 
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Second Offence. Per Statute 2 & 3 Ed. 6. forfeits 201, to 
the Queen, and if not paid, (ut ſupra) Impriſonment for 
ſix Months without Bail; but by Statute 1 Eliz. forfeits 400 
Marks to the Queen; and if not paid, (ut ſupra) Impriſon- 
ment for a Year. | 

Third Offence, Forfeits all his Goods and Chattels, and 
muſt be be committed during Life. 125 

Any Perſon convicted at the Aſſizes, or Seſſions, to have 
wittingly heard, or to have been preſent at any other Form of 
D o% than what is expreſſed in the Statute 5 C 
6 Ed. 6. cap. 1. 

Firſt Offence. Impriſonment for ſix Months . Ball. 

Second Offence, Impriſonment for a Twelvemonth. 

Third Offence. Impriſonment for Life. | 

Juſtices of Oyer afhd Terminer of Aſſize, and Mayors, and 
Head Officers of Corporations, have power to hear and de- 
termine Offences againſt the Statute 2 & 3 Ed. 6, the Proſe- 
cution muſt be at the next Aſſizes after the Offence commit- 
ted; but per Statute 23 Eliz. cap. I. the Juſtices in Seſſions 
have the like Power; but the Proſecution muſt be within a 


Year and a Day after the Offence, , 

No Form of Prayer ſhall be uſed in any publick Place, 
other than according to the ſaid Book ; and every (4) In- 
cumbent, on a Benefice with Cure, tho he keeps a Curate, is 
bound once in a Month to read the Service, not having a 
lawful Impediment, to be allowed 7 Bory Biſhop ; if be ß 
lect, he forfeits, for every Offence, Five Pound to the Uſe 
of the Poor; the Conviction muſt be before two Juſtices, by 
his own Confeſſion, or Oath of Two Witneſſes, 

If the Five Pound is not paid within Ten Days after the 
Conviction, then the Churchwardens, or Overſeers of the Poor, 
may by a Warrant from Two Juſtices of the Peace, levie it 

iſtreſs and Sale of the Offender's Goods. | 

Beſides, upon his Induction, he muſt, within Two Months 
afterwards, read the ſaid Service of the Church, appointed 
br that Day, and likewiſe declare his unfeigned Aﬀent and 
Conſent, to all the Matters and Things therein contained. 


And that every Pariſh may be provided with this Book, 


tis enjoined by the (1) Canon, that the Churchwardens, or 
Quelt-men of every Church or Chappel, ſhall, at the Charge 
ſt the Pariſh, provide the Book of Common-Prajer. | 


— » 
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Communion- Table. 
11 may not be improper to mention ſome things concern- ' 
ing the Change oi Altars for Communion-T ables, 

Under the Law, Altars were built for the Sacrifices, and f 

it ſeems reaſonable, that when the Uſe of the Thing ceaſed, 
the Thing it ſelf ſhould ceaſe ; that is, when Sacrifices were 0 
aholiſhed, that there ſhould be no farther Uſe of Altar, b 
eſpecially ſince our Saviour inſtituted the Sacrament, not at | 
an Altar, but at a Table. = . 
'Tis true, the Chriſtians called the Table an Altar, becauſe * 


they believed the Euchariſt to be a Sacrifice in a double reſped, 
that is, as it was a Sacrifice of Praiſe ; and likewiſe of com- 
memorating that voluntary Offering which Chriſt made of 
himſelf on the Goſs ; but it was ill a Table made of Wood, 
and in the Form of Tables now in uſe among us; becauſe 
we find, that when People fled to the Sanctuary of the 
Church, they hid themſelves under thoſe Tables for the better 
tecuring their Perſons.  _ . ; 

Atterwards, when there was a general Belief of an expiz 
tory Sacrifice in the Maſt, the Tables were built a little more 
reſembling the Forms of Altars, and then they were proper- 
ly called by that Name, | | 1 

But Anno 4 Ed. 6. it was 5 8 that the Form of a Ja- 


dle Nins more agreeable to the Primitive Uſe of the Sacra- It 
ment, it might be ſome means to reduce the People from the aſſel 
Superſtition of the Maſs ; and therefore, to prevent tho Regt 


Heats and Diſorders which had happened ſince the beginning man 
+ of the Reformation, concerning the Form, whether of an ſtain 
Altar or Table, the Government thought it expedient that it 
ſhould be in the Form of a Table. | | 
This was begun by Docter Ridley, then Biſhop of Londan 
who in his Viſitation in that Year, amongſt many other lu. 
junctions, gave this for one (.) whereas. in ſeveral Placts 
ſome uſe the Lord's Board after the Form of a Table, and reist 
ſome of an Altar, whereby Diviſions may. ariſe among 
the Unlearned ; and for that, the Form of a Table may 
trun the Simple from the old Superſtitious Opinions of the Made 
Popiſh Maſs, and to the right Uſe of the Lord's Supper; there, 
fore he exhorted the Curates and Churchwardens to ereR and N erefe 
ſt up the Lord's Board after the Form of an honeft Table, de: ore e 
cently covered in ſuch place of the Coir or Chancel, as ſhall be Mics, o 
| thought moſt meet, and to take down all other by Altars, * iW-... 
he called them, 5 L Witt (®) Car 
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What was done by this good Biſhop, was afterwards ap- 
proved by the King in Council, and put in Practiſe all over 

land. 88 

4 nd ſince that time, tis by the (π½ Eccleſiaſtical Canons, 
appointed, that a convenient and decent Table be provided, 
kept, and repaired in every Church, and covered with. Silk 
or other decent Stuff, thought meet for that purpoſe by the 
Ordinary; and when the Sacrament is adminiſtred, that it 


is, be covered with a fair Linnen Cloth, and at that time to be 

at placed either in the Church or Chancel, that the Miniſter 
may be the more eaſily heard by the Communicants, and 

7 where they may more conveniently communicate. 

d, | 


Commutation for Pennance, 


W HEN Chriftians were perſecuted by Heathens, ſome 
of them became Apoftates ; but till they continued to 
aſſociate themſelves with thoſe from whom they had lapſed, 
which gave a general Scandal to the reſt, who were of ſtri- 
der Lives, and purer Morals ; therefore it was thought ne- 
ceſſary, that for publick Sins there ſhould be open and pub- 
lick Confeſſions, and Pennance was likewiſe enjoined by the 
Canons, which being performed, the Penitent was re-admit- 


Ja-: ed to the Church. ' 
Tarh It was the chief Buſineſs of thoſe Councils, which were 
n the aſſembled in the 4th and 5th Centuries, to conſult about the 


Regulation of theſe penitentiary Canons; for they were fo 
many, and ſo difficult to be underſtood, that few could at- 
tain the Knowledge of them ; and therefore, in ſeveral 
hurches, there were peculiar Peſons called Penitentiary Prieſts, 
noſe Buſineſs was only to attend thefe Services; and by 


ada, bis means they, and only they, were very expert in the Rules 
r lu. nd Methods of Pennance. 4 OP | 
lac; But there was always a favourable Diſtinction made by theſe 
„ an reis, between thoſe who voluntarily confeſſed their Sins, and 
aon dale who were brought in by the Cenſures of the Church; and 
e ma tis made ſeveral come to Conſeſſion freely, which was ſtill 
of te ¶Nnade in a publick manner. 88 
chere, And becauſe ſome of the Offences confeſſed were Capital, 
and berefore about the End of the 515 Cenutury, it was thought 
le, de: Nnore expedient to have ſecret Confeſſions made in Monaſte- 
ball be Nis, or in any other private Place, which the penitentiary. 
Ars, — = — | — — 
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Prieſt ſhould appoint, who was always a Fryar, for the $c: D 
cular Clergy had no manner of Experience in theſe Affairs; xi 
and thoſe Fryars had ſo managed the Buſineſs, that the Peo- = 


ple were made to believe, there could be no Abſolution in - 
ſome Particular Caſes, without a Diſpenſation from the Pope, * 
which they had always ready, and for which they were paid. Per 
But there was an unfucky Accident at (n] ConFtantinople, g 
which defeated all ſecret Confeſſion there; for it ſeems, tho 
the Confeſſion was in private, yet the Penitent was bound to gurt 
publiſh ſuch of his ſecret Sins as the Fryar ſhould appoint; WF . 
and there being a Woman at that time under a Courſe of of | 
Pennance, whether by Miſtake of the Prieſt, or her own, it Mig 
doth not appear; but ſhe publickly confeſſed, that ſhe had B 
committed Adultery with a Deacon of that Church, vic il (+. 
gave ſo great a Scandal, that the Biſhop broke the Cuſton Wl ber 
there; however, we know it was retained long after, and * 
even to this Day, in other Places. | Oni 
About the End of the.$th Century, Commintation for Pennant 5 
was introduced; and this was either for Services to be don; 
to the Church, or for Money to be paid to the Prieſt. + 
The Services for which Pennance was commuted, were either * 
Vocal Prayers, or ſo many Pater Noffers to be ſaid, within: c. 
limitted time, or ſo many Maſſes ; but when the Pope hall r 
depoſed any Prince, then all the Methods and Rules of Per- ; 
nance were diſpenſed withal, to ſuch who ſhould Fight und and 
the Croſs, againſt that Prince. 5 * 
But in a little time all thoſe things were laid aſide for M vas 
ney, which was never refuſed at firſt from the Rich; for be w 
was then, and is ſtill, accounted the beſt Commutation that Wy 
can be had for Pennance. 5 pora 
This we find in Doctor Barker's Caſe, which is impv..; 
ſectly reported by (o) Serjeant Ralls, in Scraps of Engliſh an tery 
French; but probably it was, becauſe his Pocket was pick . be 
of his Notes (as he tells us) coming from the Star- Chamb 1 
but it was thus. . theSt 
I be Doctor was Official in the Dioceſs of Oxon, and th * 
RNegiſter of his Court libelled againſt him in the S- Chani ward 
for; taking. ommutation before any Pennance was actually 8 © 
joined in the Preſence of that Regiſter, and made an Act 
Court; and for that the Money was taken in his Cham — 
; 


which he kept, and did not apply to charitable uſes 3s \ 


ought. J 
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Commutation fo2 Pennance. 197 
The Proof was, that when an Offender was beſore the 


Se: Doctor in private, he asked him whether he knew a 
urs; tung called Commutation , the Perſon, replied, he did 
Peo- not; then the Doctor informed him, it was, that one good 
n in Turn required another; this being eaſily apprehended, he of- 
"oe, Wil fererd the Doctor Ten Pound, which he refuſed to receive in 
ail. BY perſon; fo the Money was given to his Servant, who left it 
ple, on the Doctor's Table. 

tho My Lord Hobert, and the reſt of the Judges, would not ce n- 
ad to (ure the Doctor, becauſe this was no poſitive Proof of his 
oint; taking the Money, tho' it was walking very near the Brink 
rſc of Wi cf falling, and receiving Money not with a Full, but trem- 
0, 1 bling Hand. ; 92 2 
e had But the chief Juſtice thought it convenient, both for the 
_ Church, and for the whole Nation; that ſome Order ſhould 


= made in how long time the Money might be kept before it 
Opinion, that in ſome Caſes the Money might be taken, not 


Wnt: 1 when the Court was not ſitting, but out of the Dioceſs; 
25 


> done 
n, muſt be determined in open Court; and in ſuch Caſe 


den there ſhall be no Commutal ion without the conſent of the Pro- 
l ul ſecutor ; but in Caſes Voluntariæ Furiſdictionis, as where the 
pe ba Enquiry is Ex office there tis otherwiſe. | 

tf Le. he Archbiſhop, at that time, adviſed with the Gyilians ; 


tung and from them, and by his own Experience, he tells us, that 


Gmmutation agreed with the Eccleſiaſtical Canons, that it 
was likewiſe juſtified by the common Law, in that I believe 
he was miſtaken ; but he was right in affirming, that it wag 
juſtified by the Statute Circumſpelte agatis, by which the Tem- 
poral Judges are adviſed to take care how they puniſh thoſe 
who hold. Pleas in Spiritual Courts, for. Fornication, Adul- 
tery, Ce. for which ſometimes a corporal, and at other times 


0 Lord Coke tells us, Commutation is meant; and ſo it is in 
( 


I a Prelate enjoin corporal Pennance, and the Party after 
wards commutes for Money, tis recoverable in the Spiritud] 
Court, and no Prohibition will lie in ſuch Caſe, | | 
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was employed in Charity; and one of the Judges was of 


r inſtance: Thoſe Caſes which are Cntentioſe Furiſdictio- 
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a pecuniary Puniſhment is inflicted ; by which Words, my 
eStatute, called Articuli Cleri, by which'tis provided, that ; 
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| (viz.) as where an () Abbot was ſeized of a Farm, ſituate 


| the Five Marks. | 


_— 
Compoſition Real for J. ythes. 


A Real Compoſition is, where the Incumbent, together with 
#2 the Patron and Ordinary, by Deed executed under their 
Hands and Seals, do agree, that ſuch Lands ſhall be diſ- 
charged of Tythes, which are mentioned in the Deed, pay. 
ing ſome annual Payment, or doing ſomething for the Pro- 
fit or Advantage of the Parſon ; and this is a legal Exemp- 
tion from Payment of Tythes, if made before the Statut 
12 Eliz. cap. 10. by which all Eſtates made of Tythe, 
other than for 21 Years, or three lives from the making there- 
of, Cc. are made void. 

Some Inſtances we have of this Nature in our Books, 


within a Prebend, and he and the Prebendary made a rel 
Compoſition in the Reign of H. 3. that be and his Succe 
ſors ſhould be for ever diſcharged of Tythes of ſo much df 
the ſaid Farm as they uſed themſelves, paying to the Preben- 
dary Five Marks per Annum. 
About 100 Years afterwards, there was another Compo- 
fition made between an Abbot and a Prebendary of the ſame 
Prebend, reciting the former Compoſition ; and that it ſhould 
be at the Election of the Prebendary, to take the Tythes in 
kind, ariſing out of the whole Farm; and not only out df 
thoſe Lands which the Abbot manured himſelf, or to hare 


The Prebend afterwards came to the Crown, and it wa 
held, that the firſt Compoſition was good, but the ſecond 
was not; becauſe, ſince the Prebend came to the Crown, 
there could be no Election made according to that Compoſition, 

The Learned Biſhop of Worceſter, hath made a Queſtion, 

whether a Real Conipoſtion is binding, if made for a thing 
within time of Memory; as for Tythe of Hops, which wen 
not uſed in England before the Reign of H.8 ; but he g ves 10 
ſatisſactory Aniwer to the Queſtion, 133 
However, I can fee no reaſon if ſuch a Compoſition 
3 ade before the Statute 13 Eliæ. but that it ſhould be 
inding. 

Tis Eue, a Man cannot preſcribe for a () Modus in ſuch 
Caſe, becauſe tis the Nature of a Preſcription to be imme: 
morial ; and the firſt uſe of Hops was within time of Mc- 
mory. SLE 


1% Hardres 383, (Fr) Sid. TE. * But 


Compoſition Real fo2 Tythes. 
But it was from theſe Compoſitions that moſt Preſcriptions, 
De modo decimandi, did at fult ariſe ; tho' tis probable, that 
ſome of them began, and were continued by the Neghgence 
of the Clergy themſelves. V 
The Canoniſts have made ſome Limitations in this Caſe; 
but firſt they lay it down for a Rule, that Cuſtom ſhall not 
prevail for the Payment of leſs than a tenth Part; but then 
they ſay, this muſt not be underſtood where it relates to the 
Payment of perſonal Tythes, which aroſe purely by the La- 
bour or Art of Men; for in ſuch Caſe the Clergy may ac- 
quieſſe with a good Conſcience, under a Cuſtom, to pay leſs 
than the real Value of the tenth Part of the clear Gains; 


for they accept Eaſter-Offerings of the People, which are a a 


kind of Compoſition for Perſonal Tythes, 


Beſides, Perſonal Tythes are founded upon the fame Laws 


3 all other Tythes are, now by the Statute 2 Ed. 6. cap. 13. 
predial and mixt Tythes are reduced to ſuch 4 Cuſtomary Pay- 
ment, as had been uſed Forty Years before the making that 
AR, where, by the Words Cuſtomary Payment, ſomething leſs 
; intended than the real Value of the tenth Part; and if 
ſuch a Payment is eſtabliſhed by Law, for thoſe Tythes, is 
may alſo be good for Perſonal Tythes. 

Tis true, the Canoniſts would not ſeemingly allow leſs 
than the tenth Part in any Tythes ; but to extenuate the Mat- 


ter, they did, by Provintal Conſtitutions, ſet a leſs Value 


upon things out of which the Tythes were to ariſe, than they 
were really worth ; as for Inſtance: Anno 7 H, 7. there was 


but a balf Penny paid for a Lamb of a Year old, that being 


accounted the Tenth' of the Value of a Lamb of that Age, 

which Payment was allowed to be good. | 
The Biſhop of Worceſter ſeems to incline, that this muſt be 

ounded upon ſome real Compoſition, becauſe a Lamb of a 


Year old was worth more than five Pence in thoſe Days; 


but it may as well be grounded upon ſetting a leſs Value on 
the thing it ſelf, tho I confeſs this is no very good Inſtance of 
t; for tis probable a Lamb of a Year old was not worth 
more than five Pence at that time; becauſe I find that Anno 
25 H. 8. which was long afterwards, the Price (c a fat 
Lamb was but a Shilling. 


Theſe real Compoſitions are diſtinguiſhed from Perſonal . 


Contracts; for tho the one have been always allowed to be 
« mor Diſcharge for the full Tythes, yet the other are not. 

No that Cmpoſition, which is called 4 Perſonal Contraft, 
8 only an Agreement between the Parſon and the Pari- 
fhioners, to pay ſo much on of Tythes; and tho ſuch 
0 94 5 an 
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200 Confirmation of Biſhops, + 
an Agreement is confirmed by the Ordinary ; yet that doth not 
make it a 12 Real Compoſition, becauſe he ought to be a 
Party to the ; and his confirming it afterwards, doth 
not make him ſo, neither doth it alter the Nature of the A- 
5 had 4 ; oh ab 2 5 ay 
Such a Per greement Was t) Anno-4 7ac.1. 
if it was for Years, tho only wr ae But in the Sees Las, 
Reign, about Nine Years afterwards (4) it was held 
otherwiſe ; that ſuch a verbali Agreement is neither good, 
or binding to the Parſon, or his — if intended to 
paſs a (x) Right; but tis good to bar the Parſon from an 
Action of Debt, upon the Statute 2 Ed. 6. for not ſetting 
out the Tythes. 6 | 
But now, ſince the Statute 13 Eliz. cap. 10. tis held, that 
no real Compoſition can be good to bind the Succeſſor; be- 
cauſe, by the Statute, the Grants of Eccleſiaſtical Perſons 
are reſtrained to one and twenty Years, or three Lives. 


l Confirmation of Leaſes ; Sec in Title Leaſes. 
| Confirmation of Biſhops. 


T HIS is done by a long and formal Proceſs, of which 
F ſhall give the Reader a ſhort Account. | 
After the Dean and Chapter elected the Parſon re- 
commended to them by the Queen, to be the ſucceeding Bi- 
ſhop to a vacant See; and this Election is certified to the 
Queen, and to the Archbiſhop of that Province; ſhe grants 
her Royal Aſſent under her Great Seal, which is exhibited to 


the Archbiſhop, requiring him to confirm the Election, upon 


vvhich he ſubſcribes fiat Confirmatio. 

The Archbiſhop thereupon iſſues forth a Commiſſion un- 
der his Epiſcopal Seal, directed to the Vicar-General, to pe: 
form every thing requiſite to ſuch Confirmation. 

The Vicar-General iſſues forth a general Citation for all 
thoſe to appear, who have any thing to offer againſt this 
Election; which Citation being returned, the Proctor for thc 
Dean and Chapter exhibites the Queen's Aſſent to the Ele- 
&ion, and her Commiſſion to the Archbiſhop to confirm it, 
' which the Vicar-General reading, accepts it. 
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Confirmation of Biſhops.” - 20x 
Then the Proctor exhibites the Proxy for the Dean and 
Chapter, and preſents the elected Biſhop to the Vicar- Gene- 
ral, returns the Citation, and deſires that the Oppoſers may 
be thrice publickly calle&; which being done; and 
none appearing, he deſires the Vicar-General to proceed, 
which-18 ordered accordingly. 28525 17 
Then the Proctor exhibites a ſummary Petition, containing 
the whole Proceedings and Deſires, that a Time may be ap- 
pointed for him to prove it, . which the Vicar-General decrees, 
Then he again exhibits the Aſſent of the Queen and of 
the Biſhop, and the Certificate of the Election to the Arche 
hey deſiring a time for a final Election, which is likewiſe 
decreed. | 

Then the Proctor once more deſires, that all Oppoſers may 
be called ; which done, and none appearing, they are pro- 
nounced Contwmaces, and a Decree is then made to proceed 
ne Kibep having tatien-the Outs axainit Sarik 

en the Bi aving taken the Oaths againſt Sim 

of Supremacy, and of Canonical Obedience ; the Sentenieh 
is read and ſubſcribed by the Vicar-General, by which the 
Handelt ay decreed to be — 3 8 3 — 

And till this 4 nfirmation is performed, the Biſhop's 
Ele& may be rejected, becauſe there may be ſome Reaſons 
given, why be ſhould not be made a Biſhop ; and for that 
purpoſe thoſe Citations above-mentioned are made for any 
Man to come in, who hath juſt reaſon to oppoſe it. N 

After (y) Co ion the Power of the Guardians of the 
Spiritualties ceaſeth; and if a Writ is directed Epiſcopo electe 
& confirmato tis good; and the Queen may ex Gratis aſter 
ſuch Confirmation, and before Conſecration grant the Tem- 
poralties to the Biſhop! thus elected and confirmed. 
But if the Biſhop of one Dioceſs is tranſlated to another, 
there is no Occaſion of a new Confirmation. 

Tuftice Doderidge, in his Argument of Evans and Aſcue's 
(z) Caſe, tells us, there is a Spiritual Marriage between the 
Biſhop and his Church, which is begun by Election, con- 
trated by Confirmation, and conſummated by Conſecra- 
tion; and that the Reſtitution of the Temporalties is like 
conducting the Man tothe Woman, ſo that he is not a com- 
pleat Biſhop by Confirmation; he hath only Poteſtatem a- 
riſdiftionis, for he may certifie an Excommunication, he may 
give Inſtitution ; and this appears by the Year-Book 22 Ed. 3, 


Plito 25, where the Caſe was thus ; 
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202 Cotiſecration of Biſhops. 
The Plaintiff had recovered, in a Writ of Right of Ad- 
vowſon, and had a Writ diredted to the Biſhop of 'Nbrwich, 
Electo & Confirmato, to admit his Clerk; the Biſhop refuſed, 
and thereupon another Writ of Quære non admiſit iſſued a- 
gainſt him, reciting the Recovery, and the former Writ di- 
rected Epo electo & Confirmato, and this was held to be good 
by one of the Judges, who was angry with his Brethren for 
beingof a contrary Opinion, viz. that it t to be tunc 
elefto & Confirmato, which ſhews, that if the Writ had been 
right, a Biſhop elected and confirmed, might have granted 


Conſecration of Biſhops. 


AF T ER Confirmation, the next thing to be done isGnſecy dion, 
| and this is done by!ſeparating the Perſon to the Holy Office 
of a Biſhop, by Impoſition of Hands and Prayer, tis uſually 

rformed = the Archbiſhop : but when an Archhiſhop is to 

conſecrated, it muſt be done by an Archbiſhop, and two 
other Biſhops, according to the th Canon in the firſt Nicene 
Comncil, or elſe by Four Biſhops; and this ts required by the 
Statute 25 H. 8. cap. 20. which is agreeable to that Anſwer 
Pope Gregory gave to St. Auſtin, asking him, whether a Bi- 
ſhop might be ordained without the Preſence of other Bi- 
ſhops, if by reaſon of any great Diſtance they could not be 
preſent, who poſitively affirmed it could not be done., but 
that at the Ordination of a Biſhop there ought to'be Three 
or Four other Biſhops aſſiſting, . _ 

After Conſecration, the Biſhop is complete, as well in 
relation to Spiritualties as Temporalties; and by the Civil 
Law, this was held eſſential to the Office and Dignity of a 
Biſhop, tis an indelible Character, of which he can never 
afterwards be deprived, tho the Execution of Spiritual Juriſ- 
diction, and all the Profits of his Biſhoprick ſhould be taken 
away : He hath Poteſt atem ordinis, for he may confer Orders, 
and conſecrate Churches, and hath ſuch an atſolute Right to 
the Tomporalties, that tho they be granted to him, em Gratia, 
immediately upon Confirmation, yet he cannot ſue for them 
till after Conſecration. | | | 5 

But when a Biſhop is tranſlated, there is no Occaſion of 
| * De, 0 TAR We = TIED 
As to the particular manner of Conſecration, tis. prefert- 
bed in the Book of _ Common-Prayer, which is eſtabliſh d. by 


Law, tho Biſhop Bonner objected again(t Archbiſhop” 2 2 
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Conſecration of Biſhops. 203 
Conſecxation, that the very Office of Conſecration had no legal 
Authority; for he inſi ſted, that the Common-Prayer-Book was 
eſtabliſned by an Act of Parliament, Anne'5 & Ed. 6. 
which Act was repealed by Queen Mary, and that Book ex- 
prelly condemned. 1 a OP 

'Tis true, Queen Elizabeth enacted again King Edward's 
mmon · Prayer - Boot, and repeated that Law made by her 
Siſter ; but the Office of Conſecration was not expreſſy named 
in this laſt Act of Repeal, and therefore it could not be re- 
vived, unleſs it had been particularly named; and if fo, 
the Objection is, that a Co tion performed by that Book, 
is not according to Law, 925 
But this will receive a plain Anſwer, ſor the Office of 
Conſecration was made part of the Common- Prayer- Boot, by 
the Statute 5 Ed. 6. and when that was re-enacted after a 
Repeal, there was no Occaſion to mention it diſtinctly, be- 
cauſe it was part of the Common-Prayer-Book before; however 
it was declared by a ſubſequent Parhament, that the Office of 
Ordination was confirmed as part of the mmon- Prayer-Booł, 
and then they declared it to be good; which is likewiſe de- 
clared ſo to be, by the 36th Article of our Religion. 

And here I cannot but take Notice of the Conſecration of 
Archbiſhop Parker, which the Adverſaries of the Church of 

England affirm to be ĩrtegulat, both as to the Place where it vas 
done, which they ſay was at the Nagg's Head Tavern in 


| Obrapſide, when 1t ought to have been at ſome Church or 


9 and like wiſe as to the Manner of doing it, which 
they {ay was by one of the Bifhops then preſent, who laid 
the Bible on bis Head, and then pronounced theſe Word; Tale 
thou Authority, Cc. when it ought to be done by Impoſition 
of Hands and Prayer, accompanied with other Words, (viz.) 
Receive the Holy GH. | | | 

Tis farther objected, that Three of the Four Biſhops then 
preſent were only Biſhops Elect, and had no Sees; and that 
the other was a Suffragan; ſo that if Archbiſhop Parker's Con- 
ſecration was not — all thoſe who were conſecrated by 
him were not Biſhops, becauſe he could not confer that 
Character upon others, which he had not himſelf, . 

he Story hath long ſince been confuted by Biſhop 
Bramhall, but tis ſet in a clearer Light, by the Learned Biſhop 
of Sarum, which was thus: 

The Queen iſſued forth her Warrant, directed to the Biſhop 
of e ; to Doctor 7 7 Elect of Hereford, Doctor 
Barlow Electof ChicheSter or Coverdale Elect of Exceſter, 
and Doctor Hodghin: Suffragan of Bedford, — 50 


204 * Conſiffowy-Courtz 

All theſe Perſons met at the Naggs-Fead Tavern, where it 
had been uſual for the Dean of the Arches, and the Civili- 
ans, to refreſh themſelves after any Confirmation of a Bi. 
ſhop ; and there one Neale, who was Bonner's Chaplain 
thro” a Hole in the Door, and ſaw all the other Biſho very 
importunate with Laudate, who had been diſwaded by 
Bonner to aſſiſt in this Conſecration, which he obſtinately re- 
fuſing, Doctor Scory bid the reſt kneel, and he laid the Bib]: 
n each of their Shoulders or Heads, and pronounced theſe 
ords; Tale thou Authority, &c. and ſo they ſtood up all 
Biſhops, of which I ſuppoſe Doctor Parker muſt be one, tho 

my Lord of Sarum doth not mention it. | 
is Story wascertainly invented after the Queen's Reign; 
for if it had been true, tis ſo remarkable, that ſome of the 
Writers of that Time would haye taken Notice of it. 
But my Lord of Sarum hath diſcovered the Fallity of it, 
from an Original Manuſcript of the Conſecration of this ve- 
ry Archbiſhop, which was done 1n the . at Lambeth, 
on Sunday the 17th Day of Decembar, in the firſt Year of that 
Queen's Reign, where Doctor Parker came a little after Fire 
in the Morning, in a Scarlet Gown and Hood, attended by 
the ſaid Four Biſhops, and lighted by Four Torches; and 
there after Prayers, Doctor Scory preached ; then the other 
Biſhops preſented the Archbiſhop to him and the Mandate 
for his Eonfecration being read by a Doctor of the Civil 
Law, and he having taken the Oaths of Supremacy, and 
ſome Prayers being ſaid, according to the Form of Conſecra- 


15 tion then lately publiſhed, all the Four Biſhops laid their 


Hands on the Archbiſhop's Head, and ſaid, Receive the Holy 
Gboſt, &. and this was done in the Preſence of ſeveral o- 
tber Doctors. Eine 5 
Afier this Conſecration the Archbiſhop amongſt others, 
 eotiſecrated Doctor Jewell Biſhop of Salitbury, who by reaſon 
of this Story, was never allowed to be a Biſhopby bis Advert: 
ſary Harding. | | of. * 


Conſiſtor/ Court. 
AFTER the Empire became Chriſtian; and Princes had 
— given Biſhops lait Seen in particular Caſes, it ſeem- 

ed neceſſary, that they ſhould have proper Courts where 


ſuch Cauſes ſhould be determined; for it was probable, that 


an Eccleſiaſtical Judge might give them a quicker Diſpatch, 


and in a more regular manner than one of another Pro- 


feion, 
* Be- 


Renner, 


2 Me. .,44 
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t Beſides there might be a politick Reaſon ſor it- (viz.) that 
I ſuch Diſputes and Differences which did ariſe amongſt the 
[= Clergy might be kept 3 themſelves, and not diyulged 
d amongſt Laymen to the Diſcredit of whole Order. 


L But with us here in England, the Eccleſiaſtical Juriſdiction 
y in the Saxon Reigns, was not ſeparated from the Cixil; for 
I the Earl and theBiſhop ſate in one Court, that is inthe County- 
le Court; and all Cauſes were determined either there, or in 
ſe the Sheriff's Turn, as well thoſe which concerned God's Right 
Il as the Worlds (which was the Phraſe of thoſe times ). 
0 'Tis incertain how long this mixed ſuriſdiction continued 


after r ſome are of Opinion not very long; be- 
l; cauſe King William, in a Charter which he granted to the 
he Dean and Chapter of St. Mary in Lincoln, commanded that 
no Biſhop de legibus Epiſcopalibus amplius in hundredo placita re- 


it, neat, and that he ſettl Confitory-Conrt, and ordered ſuch 
74 Cauſes to be tried there. r dew: i 
h, But this Charter may very well be ſuſpected to be true; fos 
at my Lord Coke himſelf tells us, That no Account can be given 
Ve if it, till 2 R. 2. and that he found it was not enrolled 
dy at that time in the Regiſtry of the Biſhop of Landon. 
id Beſides tis very certain, that this mixed Juriſdiction con- 
er tinued many Years afterwards ; for in the Red Book of the Ex- ; 
te chequer, amongſt the Laws of H. 1. in the Chapter de genera» ; 
nl libss placitis comitatum , we have an Account, that the 
nd 8 and Earls did there meet, and heard Eccleſiaſtical _ 
a- es. a | | m—_ 
it 'Tis probable this Juriſdiction came to be divided ſometime 
oly in the Reign of H. 2. when Archbiſhop Beckett made a Di- 
& ſtinction between the Eccleſiaſtical and Civil State, and 
plainly told that King, that he had no Power to determine 
Ts, the Affairs of the Clergy in his W Courts. | 
on Then, and not before, were thefe Eccleſiaſtical Courts e- 
ele rected, which were called  Confifories, where the Biſhop him- = 
| ſelf, at firſt, fate in Perſon to decide all Cauſes proper for h 
bis Juriſdiction. 4 : : 
ut afterwards, when Biſhops became Barons by Tenure, 
and by reaſon thereof, were obliged to attend the Superior 
ad Courts; and when Cauſes were multiplied in the Conſiſto- 
m- ries, then it was neceſſary to delegate his Power to other Per- 
ere ſons, who de jure Speciali might hear and determine thoſe 
at Cauſes; and this was firſt committed to Chancellors, who 
ch, late in the Conſiſtory Courts, and afterwards to Commifaries, 


- Whofatcin in Places more remote from thoſe Courts. 
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Zut what was done there is in the Right of the Biſhey 

himſelf, becauſe from the Sentences of 'thofe Judges. there 

lies no Appeal to him, but to the Archbiſhop of the Province 
in bis Court of Arches, which is his Conſiſtory. | 


. 


| Convocation. Wee, 
P is an Aſſembly of all the Clergy of England, either 
in Perſon, or by their Repreſentives, to conſult of Ec- 
cleſiaſtical Affairs, and tis uſually in time of Parliament. 
It conſiſts of two Houſes, probably in Reſemblance to 
our Two Houſes of Parliament; in the Upper Houſe there 
are Twenty two Biſhops, of which the Archbiſhop is Preſi- 
dent, and theſe Perſonally fit in the Houſe of Peers; the 
Inferior Clergy make the Lower Houſe of . Convocation, and 
they are Repreſented by the Proctors which they elect, and do 
fit by themſelves; and theſe conſiſt of all the Deans: and 
Archdeacons of one Proctor for every Chapter, and two for 
the Clergy of every Dioceſs, in all One hundred Sixty fix Di- 
vines (vix.) Twenty two Deans, Fifty four Archdeacons, 
Twenty four Prebendaries, and Forty four Proctors of the 
Diaceſan Clergy ; they chooſe theis Prolocutor, and preſent 
him to the Archbiſhops and Biſhops of the Upper Houſe, in- 
timating to them, that they intend to deliver their Reſolu- 
tions by him to that Houfe ; this is part of his Office; and 
likewiſe he is to take care that the Members attend; and he 
is alſo to collect their Debates and Votes; and that this 
may be done without Interruption, both they and their Ser- 
vants have the ſame Privileges of Protection, as the Lay- Mem- 
bers of Parliament have during the time of their Seffion. 
This Lower Houſe of Convocation were formerly called 
together by two diſtin Writs, of which I ſhall give as clear 
and diſtinct an Account as I can. 
The firſt was the King's Writ to the Biſhops of every Dio- 
ceſs, ſummoning them to appear themſelves in Parliament, 
with this Clauſe in it, (viz.) Præmunientes priorem & capitu- 
lum Eccleſie Veſtre Archidiaconum totumq; Clerum Veftre Dio- 
tefeos, facientes quod iidem Prior & Archidiaconus in proprits 
Per ſonis ſuis dictumq; capitulum per unum idemq; Clerus per dub. 
procuratores idoneos plen am & ſuffitientem poſtte tam, ab ipſis capi- 
rulo & clero habentes : Una vbobiſcum tuterfint, modis omnibus 
tunc ibidem ad tractand* oꝛdinand. & factend. nobiſcum & cum cete⸗ 
ris pelatis pꝛoceribus; & aliis incolis regni noſtri qualiter 1 
wmodis periculis & excogitatis malitlis obviandum: Teffe Reg 
die Sperl xx. 


apud Wengeham 30 : This 
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This is called the Parliamentary Writ, and the Proceed 


ings on it were as follow, (viz.) Upon the Receipt of it, 


"be Biſhop ſent his Mandate to the Dean and Prior of his Ca: 
thedral, and likewiſe to the Archdeacon reciting this Writ to 
him, &c, and by this Mandate he commanded the ſaid 
Dean and Prior to appear in Perſon, and to warn the Chap- 
ter to ſend one of their Body, and the Clergy of his Dioceſs 
to ſend two Proctors to repreſent them in Parliament. , 

After the Receipt of this Mandate, the Dean; Prior and 
Archdeacon certified the Biſhop what had done in 


was recited, the Chapter alſo met and deputed their Proxy 

by an Inſtrument under their Common Seal, Oc. which was 

always exhibited on the firſt Day the Parliament fate. 
Some have been of Opinion, that the Clergy, at that time, 


fate in Parliament, by vertue of this Premonitory Clauſe in the 


Biſhop's Writ, and were a conſtituent Part of it, and ſo con- 
tinued till the Reign of H. 8. in whoſe Reign they fell un- 


der a Premunire, by ſubmitting to Cardinal Molſeys Legatine 


Power ; and that tho the King pardoned the Fault, he would 
not reſtore them to their former Place, RR fre 92 
Tis certain, that the Convocation (a) Anno 1 Ed. 6. ap- 
prehended; that they had a Right to ſit in Parliament; and 
therefore they petitioned the Archbiſhop and Biſhops 1n the 
Upper Houſe of Convocation, that they would intercede 


with that King, and the Protector to be reſtored to the ſame. 


- 


This was attempted again by the Clergy, in the latter end 
of the Queen's Rey n, and a Paper was offered to her, con- 
taining feveral Reaſons to induce her to grant their Petition, 
which were to this Effet, 


* 


Becauſe the Clergy had formerly been thought very 


Perſons to iconfult with the Laity about Civil Affairs, as well 


25 altogether about Eccleſiaſtical Matters, which were ſeldom 
debated in Parliament. —_ 
That there would be no Danger they ſhould attempt any 


ting there concerning Religion, or againſt her Preroganive, be- 


cauſe they were reſtrained by an AR in her Father's Reign, 
to make any Attempt in Matters of that Nature without 
ber Leefmf tt i 6 5 i 

That it did not vous why they were excluded the Houle, 
but that it was probable it might be becauſe they were all 
guilty of a Premunire, GS. . 


— es et 


n 


„RRZN. 
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Obedience to it; in which. Certificate the Biſhop's Mandate 
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- That they are ſtill ſummoned by ſeveral Writs to the Bi- 
ſhops, to aſſiſt the King in Parliament. ci 
That both the Univerſities, - and the Clergy, were in a 1 
worſe Condition than the Laity, who had their Repreſenta- 2 
tives there; that it was not conſiſtent with the Wiſdom of ti 
the Law, that any Subject ſhould be bound by an Act of in 
Parliament to which he was not vertually conſenting ; and * 
that ſich Acts were then made without the Privity or Con- ſh 
ſent of the Clergy, who being excluded the Houſe, could th 
not anſwer any Motions made there to their Prejudice. ſh 
That reſtoring them to the Parliament, would advance 
the Reputation of the Clergy, by whoſe Dignity the Civil no 
State was ſupported ; and that it would be for the Honour of fro 
the Queen and her Memory, to leave ſome of the Clergy in lia 
that Houſe to ſtand up for that Government, which ſhe ch 
had eftabliſhed in Oppoſition to any Innovations of Popery We 
or Puratiniſm. 
And laſtly, That itiwould:recoyer the ancient Authority of ne 
that Houſe, to have Men of Religion and Learning reſtored 
to them, inſtead of Minors and Out-laws, who were in- 
juriouſly crept into that honourable Aſſembly, that the Raſh- 


neſs and Inadvertency of ſuch Men might be counterpoiſed 1 
by ſober and diſcreet Perlons, eſpecially conſidering that WW/« 
2 Cypher may promote an Unit to Ten, = 
But theſe Reaſons did not prevail with that Queen, there- if h 

1 


re it was, endeavoured again in the next Reign, but (till 
without Sueceſs; and hand ithath been been lately attempt- 

ed, and ſtill by yertue of this Premonitory Clauſe I ſhall laws 
endeavour to give a true Account of it. r 

This Clauſe was firſt inſerted in the (5) Biſhop's Writ, 2 
2 — was * F g's 1 ws ens for the % 
French King; had firprized Gaſcony by Fraud, and had pro- 1 
vided a Navy to —— this Kingdom; this is recited in the 
Writ it ſelf; and our Hiſtorians tells us, That they landed 
at Dover on the Sth Day of September, and burnt. a great 
part of the Town, and killed an old Monk. 

The Clergy Mere then aſſembled by this Premonitoxy Clauſe, 
not to conſult about any Eccleſiaſtical Affaits; but as thc lie | 
Clauſe it ſelf imports, Ad obviandum hujuſmodi periculis & ex- 
excogitatis malitits ; and this could not be done, but by repel- 
ling the Enemy with Force; and therefore they were ſum- 
moned to aſſiſt the Crown, by granting a Supply out of their 
own Eſtates, to carry ona War againſt France, 


3373 Ro 0 0 8 % Fo 
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This being the firſt occaſion of the premanientes, it was 
continued in that King's Reign tho' not conttantly ; bur 


when-ever the Clergy met by vertue of this Clauſe they were 
2 pure Parliamentary Aſſembly, were a State Conven- 


of tion, and not a Church Synod, and the intent of their meet- - 
of ing was to conſult about their Civil Rights, to have their 
nd Wl Grievancesredrefſed; and to conſider what proportion they 
n- ſhould contribute out of their Eſtates towards the ſupport of 


the Government, and therefore it was neceſſary that they 
ſhould be afſembled with the Parliament and end with ir. 
But the Clergy inthe next Reign apprehended that they had 
no manner of obligation to hey this Lay-Summons, tho' 
from a King, and ſome of them refuſed to attend the Par- 
lament upon ſuch Summons, therefore Archbiſhop Mu- 


cklſea having an aſcending Power over Ed. 2. who was 4 
weak Prince, attempted to diſcharged them from it, and ſo 


"y far prevailed, that at the ſame time the King ſent this Parlia- 
vol mentary Writ to the Biſhops; he ſent another to the Arch- 
red WW bibop to ſummon all his provincial Biſhops to the Convoca- 


ton; the form of which Writ is printed by (a) Mr. Heylin, 
and by the Biſhop of Sm, and is thus: . 
Regina, & v. Reverendiſſimo in Chriſto patri Cantuarien. Archie- 
piſcopo totius Anglie primati, &c. Salutem quibuſdam arduis 
C urgentibus negotiis nos defenſionem & ſecuritatem Ec. 
defe Anglitan# ac parem tranquilitatem & bonum publicum & 
lefenſonem regni 10 i. & ſubditorum noſtrorum ej uſdem concernen- 
thu vobis in fide & dilect hne quibus nobis tenemini rog ando man- 


apt- 
val 4 quatenns premiſſis debito intuitu attentis & ponderatis univer- 
& . piſcopos veſtræ Provincia, ac Decanos & priores Ec- 
Vit, efarum Cathedralium ac alios Elattivos exemptes & non 0 
the nec non Archidiaconos canventut capitula & collegia totumq; Ce- 
pro- juſlibet dioceſeos ejuſdem provinciæ ad conveniendum cor am 
the Hir in Eccleſia ſancti Pauli London, vel alibi prout melins expedire 
ded rtf cum omni celeritate accomoda modo debito convecar; facia- 
reat ad tractandum conſentiendum & concludendum ſuper 1 
die que fibi clarius proponentur tunc & ibllem ex parte noftra, 


P buc ficut nos; & ſtatum regni noſtri, & honorem, & urilitatem Ec 
lf prædictæ diligitis — omttatic, teſte meigſo, Cc. apud | 
i'm, 13 die Septembris, Anno 1 r noſtri ſeptimo.. =, , 
This is called the Provincial Writ, and when it firſt iſſued; 
Nth with the Parliamentary Writ, it was only a ſecond Sum- 
dans of thoſe who were ſummoned before by the præmoni- 
7) Clauſe in the Biſhops Writ, it was to ſecure the Obedi- 


7 * n = * | - 
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by 
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ence to the Lay-Summons, and to make the Aſſembly more 
Canonical as meeting by vertue of a Summons from their 
Archbiſnop. . 7 1 

The Abbots and Priors before the Reformation were Sum- 
moned to Parliament by a particular Writ directed to them, 


which they ſometimes refuſed to _— becauſe it came from 
a Lay- man, tho a King, and they held nothing of him pe- 


Bar oniam. TILT TW | 
Therefore this Writ to the Archbiſhop from the King to 
Summon a Convocation, at the ſame time he ſummoned the t 
Biſhops to attend in Parliament might be a means to bring in E 
| thoſe Regulars to appear at that time, who would willingly E 
obey the Commands of the Archbiſhop, tho they refuſed to W 
comply with the King's Writ. 2 it OT ſy 
'Tis true, the præmonitory clauſe is ſtill continued in the m 
Parliamentary Writ, which is thus; E el 
Præmunientes decanum & capitulum Eecleſſa veſtra. Cantuar at da 
Archidiaconos totumq; Clerum veſtræ dioceſeos | quod idem decanus of 
& Archidiaconi in propriis perſonis ſuis & pred. Capitulum ver 
unum idemq; Clerns per duos procuratores idoneos plenam &' ſuffii- the 
entem poteſtatem ab iſtis capitulo & Aero diviſum, babentes pred. die ani 
& loco per ſonaliter inter ſint ad conſentiend. hiis. qus tune ibidem de Pai 
communi con/ilio dicti regni noſtri divina favente olementia contige- an 
rit ordinari, GSW. bs Lv C01 
But tho this Clauſe is continued in the Writ, the Clergy ſho 
have not fate in Parliament for ſome Ages, neither hath it lian 
been executed by any Biſhop according to the Tenor of it. Bari 
The Archbiſhops Mandate was at firſt very ſtrictly, and T 
is ſtill executed upon the inferiour Clergy, who always ticn 
chooſe their Proxies in Obedience to it, and this might be tte conv 
Reaſen why the Præmonitory Clauſe in the Biſhops Writ was tis 
not duly obfiered; for whilſt exact and regular returns are Arch 
made by vertue of that Mandate there can be no occaſion o boſe 
making any return upon the Premonitory Clanſe in the BilhopWhil cerni 
Writ, and tis proþable that this Clauſe may be continue lame 
to ſhew the right & the Crown to ſummon the Clergy with the P, 
cout the aſſiſtance of the Archbiſhop ; for tho Convocation they { 
have been called here to conſult of Eccleſiaſtical Affairs b cauſe 
yertue of the Archbiſhops Legatine Power without th ment! 
King's Writ, yet this was an Uſurpation upon the Crowngl net to 
and when- ever we had a Prince on the Throne who wou in ord 
exert his Right, the People were obedient to him. Our H df Spir 
ſtories mention that for ſeveral Years after the Conqueſſſſ liamer 
the Clergy were ſummoned by the King's immediate mo be n 
az 
41M bg 


attend the great Councils Nationally, that is at the #2 


* 
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- time the Laiety were aſſembled, and tho' they might make 
s ſome oppoſition to ſuch a Summons when the Regal Autho- 
rity was eclipſed by the Papal; and would not attend the 
* Parliament Nationally, but in provincial Sy nods held un- 
N der their Archbiſhop, yet, even thoſe Synods met with the 
mw. Parliament to conſult about their Civil Rights, afterwards 
by degrees they acted as Eccleſiaſtical Aſſemblies, and purely 
about the Affairs of the Church, nn. 
Hut both the Parliamentary and Provincial Writs paſſed 
thro' the hands of the Biſhops, who were to look after the 
Execution of both, and in this reſpect they have been ealled 
Eccleſiaſtical Sheriffs, by the one the Biſhop and his Clergy 
were called to the Parliament, and by the othet they were 
ſummonned to a Convocation, which in effect Was a Sum- 
mons to Parliament, becauſe both met at the ſame time. 

Upon the whole matter the inferiour Clergy wete in thoſe 
days conſidered under a double Capacity, one as Members 
of the State, and as ſuch they ſate in the State Aſſemblies by 
vertue of the Premonitory Clauſe in the Biſhops Writ, and 
there they conſulted of temporal Affaits, and of the Intereſts 
and Advantages both of the King and People, but when the 
Parliament was divided into two Houſes, then the Biſhops 
and the Clergy aſſembled in a Body themſelves, and ſate in 
Convocation to conſult of Eccleſiaſtical Affairs, but the Bi- 
ſhops had a right likewiſe to ſit in the upper Houſe of Par- 
— not only as Spiritual Prelates, but as they were 

ons, r | 6A F 

The other Capacity under which the inferiour Clergy were 
then conſidered, was as they were Eccleſiaſtical Officers 
convened in Synods to conſult of Church Matters, and in 
this Capacity they were aſſembled by the Provincial Writ to the 
Archbiſhop , and the not rightly diſtinguiſhing between 
thoſe two Writs hath lately occaſioned ſuch Diſputes con- 
crning their right of being ſummoned to fit with the Par- 
lament, for it ſeems plain that when they met by vertue of 
the Pr emonitory Clagſe in the Biſhops Writ, is was neceſſary 
they ſhould meet at the ſame time with the Parliament, be- 
cauſe they were in that Aſſembly to aſſiſt the Civil Govern- 
ment by Taxes out of their own Eſtates, but when they were 
met together by the Provincial Writ directed to the Archbiſhop, 
in order to make Conſtitutions and Canons, and to conſult 
of Spiritual Affairs they might be ſummoned before the Par- 
lament met, and continued after it was Prorogued, they 
were not confined to that very time when the Parliament fate, 

br if a Conyocation mult neceflarily be attendant on that 
Ran nr Ee © ater od ePLal 
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Honorable Houſe, then let the occaſion be never ſo extraordi- 
nary) it could not be aſſembled but whilk the Parliament is 
Iitting. | TT | | 

But when they were under a Premunire they ſubmitted 
themſelves to the King, and their Power is now limited by 
AR of Parliament, 28 H. 8. cap. 19. (viz.) that being ai- 
ſembled in Convocation they are not to Confer together to 
make any Canons without the King's Licenſe, and if upon 
ſuch Licenſe and Conference they agree on any new Canons, 
they cannot execute the ſame without the like Licenſe ; nay 
if the King gives bis conſent they cannot be executed but un- 
der theſe Limitations. > Ajel 5 

(I.) Such Canons muſt not be againſt the Queen's Pre- 

., - |\rogative. _.. ny | 
(2.) New againſt any Statute, or againſt the Common 
W. | | 


(3.) Nor againſt the Cultoms of the Realm. 
Counts Eccleſiaſtical. = 


IN the time of our Saxon Ancefors, one of the principal In- 

habitants of the Hundred, which was called the Alderman, 
together with the Free-holders thereof, were Judges of the 
Hundred Court which was then called Centuriata, becauſe it 
had Juriſdition over 100 Towns or Villages. 

In this Court: as likewiſe in the Sheriffs Tourn, not only 
the Temporal but Eccleſiaſtical Cauſes were determined, and 
for this purpoſe, as has been obſerved before, (under the 
Title 2 Court) the Biſhop or his Archdeacon fate 
there in Perſon till the Reign of H. 2. and then this min 
Juriſdiction came to be divided. | 
And ſince this Diviſon it bath been a queſtion whetbe 
theſe Eccleſiaſtical Courts ſhould iſſue out Proceſs in theit 
own names as they uſually do, or whether they ought to do 
it in the Queen's Name, and it hath been 1 1 that they 
oughit to do it in the Queen's Name, becauſe, by the Statute 
of 1 Ed. 6. cap. 2. tis enacted that all Eccleſiaſtical Procels 
thall be in the King's name, and the Tefe in the name of the 
Eccleſiaſtical Judge, and the occaſion of making that act was, 
that jealouſie which remained that Biſheps acted by the Au- 
thority of the Pope and not of the King, 1 00 
Iis true, this Act was repealed by 1 MHariæ cap. 2. but 
that Repeal was taken away by the Statute 1 Fac. cap. 23. 
ſo that the Statute T Ed. 6, ſtands revived, and by conſequen 
the Proceſs ought to be in the Queens Name. But 
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But the Anſwer is, ( vis.) That by a Statute made before 
Edw. 6. (viz.) Anno 25 Hen. 8. Biſhops had power to me 
as they had formerly done, according to the Cuſtoms and 
Laws of the Realm: Now, before that Statute they did ſend 
out Proceſs in their own Names, by virtue of that Authos 
| rity which they bad by the Laws of the Realm,for tho' the An- 

cient Epiſcopal 22 here, was not derived from the 
Pope; but the Biſhops acted in their own names as Ordina- 
ries, and never under the Pope, but when ay were delegated 
by Commiſion from him in ſome ſpecial a extraordinary 
Caſes. | 


And this was never counted any derogation to the prero- 
pative of thoſe Princes who were the moſt Jealous of the 
dupremacy, ſuch as Hen. 8. Queen = &c. eſpecially ſince 
that Statute which annexes the Eccleſiaſtical Juriſdiction to 
the Crown, doth»likewitc oblige every Biſhop tatake the Oath 
of duprema xy. 8 

And tis to be obſerved, That the Controverſie in thoſe Days 
mas not between the King and the Biſhops, but between him 
and the Pope; for when the Biſhops owned the Supremacy 
to be in the King, and refuſed obedience to the Authority of 
the Pope, there was little regard in whoſe name the Eccleſi- 
altical Proceis Iſſued. , „ 


Councils. 


11 TY Learned Biſhop Prideaux, whom I (hall follow in 
th Treating on this Subject, hath defined a Council thus: 


Tis a publick Eccleſiaſtical meeting, eſpecially of Biſhops 
and other Doctors lawfully aſſembled, and deputed by ſeyc-- 
tal Churches. l JS 
| Their buſineſs when aſſembled is not to determine any Po- 
ltical Affairs or Private Differences; but they are to cxaminc 
Eccleſiaſtical Cauſes, in which the Scriptures are to be their 


they Rule, by which they are to ſettle matters of Faith; and 
aue dley are to ſettle matters of practice by Preſidents ; and thoſe 
"th things which concern diſcipline by Decrees'and Conſtitutions. 


f the Councils are divided into Fadaical, Apoſolical, Oecumenical 
was. 2) National; Of all which I ſhall give a very ſhort account, 
a 4 of the moſt material Aﬀairs whi 


ch were Tranſacted in 


em | | 
| The Sanedrin Gedolah.cannot be comprehended under the 
Title of a udaical Council, tho this was the great Council 
of the Jews, and conſiſted of 1 Elders, who always fate at 
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Councils 
Feruſalem till Gabinius the Proconſul of Syria divided it into 
ye Parts, and then it ſate in five diſtinct Places. 
Neither can the Sanedrim Netannah be accbünted amongſt 
thoſe Councils which was a leſſer Aſſembly, conſiſting” of 23 
Perſons, and the reaſon in both Caſes is, becauſe Civil Mat- 
ters were determined in theſe Councils, for the affaits of 
Peace and War; the choice of Magiſtrates for inferior Cities; 
and ſuch like Temporal things was the uſual buſineſs of the 
Great Council: And when: there was a full and compleat 
number in the Leſſer Council, then they had power to hear and 
determine all Capital Offences, and to this our Saviour al- 
ludes when he adviſed his Diſciples to beware of Men, for they 
would deliver them up to Councils, and Scourge them in their Syna- 
0gues ; where by the word Councils he meant the Civil, and 
Synagogues the Eccleſtaſtical Judicature, © 
But thoſe Aſſemblies which may properly be called Judai- 
cal Councils were ſuch as the Tribes and Elders which were 
aſſembled by (a) Joſbua at Sechem to root out ſtrange Gods, and 
to prohibit all manner of Converſation with the Gentiles. 
Such was the aſſembly of the Prophets on Mount Carmel, 
under (b) Ahab and Elijah, where the Prophets of Baal were 
firſt convicted of falſe Worſhip and afterwards put to Death; 
and the true Worſhip of God was miraculoufly confirmed by 
Fire from Heaven, at the Prayer of Elijah, which conſumed 
the Sacrifice he had prepared on the Altar. | 
Such was alſo the aſſembly of the (c) Prieſts and Levites of 
eruſalem, under David, who was at that time aſſiſted by 
ad and Nathan to determine the number of Levites, and to 
debate about the Offices of the Prieits, and to*take meaſures 
for their deſtribution into ſeveral Ranks and Degrees. 
Such was alſo another affembly of (d) Priefts and Levites 
in the Eaf- Street of Jeruſalem under the good King Hexelial, 
for cleanſing the Temple from Idolatrous Worſhip, and to 
offer Praiſes unto the Lord as David had dont before him. 
Such was another aſſembly of the Jike(e)Perfons at Fernſalem, 
under Fofiab and Helliab the High Prieſt, where 'the Temple 
was 3gain purged n 
Aud laſth, Such was that aſſembly met in the ſame City 
under Zorobabel and Ezra, who , returned from the Captivity 
of Babylon, and ſet the Canonical Books of the Old Teſta- 
ment in the ſame Order we now have them; and ſome othe! 
Acts were begun and proſecuted in this Council, as particu 
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larly the Maſareth and Hebrew Points, for preſerving the He- 
lrew Language in which thoſe Books were Written, that the 
{ame might be truly tranſmitted to Poſterity. 5 | 

Ipoſtolical Councils. ] The Apoſtolical Councils may be 
reduced under ſuch which were aſſembled againſt the A poltles, 
and by them. | bn 7 OE 


Thoſe which were aſſembled againſt them was by ( Annas 


the High Prieſt, Caiphas, Far and Alexander, and as many 
more as were of kin to the High Prieſt, and this was to ſup- 
preſs the Goſpel in it's very Infancy; for they made a Decree 
that none ſhould ſpake or teach in the name of Jeſus, 

The ſame Perſons were reaſſembled with the Sadducees who 
committed the (g) Apoſtles to Priſon, from which they were 
miraculouſly. delivered by the Angel of the Lord, then there 
was a deſign to put them to Death, which was diverted by 


* the Speech of Gamaleel, who told the People that if what the 


Apoſtles did was of their own Heads it would come to no- 
thing, but if from God it would ſtand. 

In a Synagogue of the (0 Libertines (who were the Sons of 
ſuch Jews who were free Denizensof Rome) Stephen was ac- 
cuſed by falſe Witneſſes and afterwards put Death. 


In another Councit of Phariſees and Sadducees aſſembled 


under Ananias the High Prieſt, St. Paul was ſmitten on the 
Face, and had been tore to pieces by the Rabble if Claudius 
Dias the chief Captain had not Reſcued and brought him 
to the Caſtle; and he was not very ſafe there, for the Cap- 
tain conducted him from thence to & ſarea, and delivered him 
to Felix, who kept him Priſoner in Herod's Judgment Hall. 

But the Councils which were aſſembled by the (i) Apoſtles 
were firſt, that of 120 Perſons under Peter, to ſubltitute an 
Apoſtle in the room of adus who had betrayed our Saviour, 
and the Lot fell upon Mathias, 0 IE: 

There was another . conſiſting of a multitude of Diſciples 
aſſembled by the (2) Apoſtles to chooſe the Seven Deacons, 

In another the (/) Apoſtles and Elders were aſſembled at 
Jeruſalem to determine that Queſtion which was fo warmly 
diſputed between Pa and Barnabat, whether the Gentiles 
converted to Chriſt, and living amongſt thy Jown ſhould be 
Circumciſed and obſerve the Ceremonial Law, and 
determined in the. Negative, becauſe Juſtification might be 
obtained by the Grace of God alone in Chriſt. Is 

Such were the Brethren aſſembled at Feruſalem under (m) 
Paal, where the Converted Gentiles were allowed to obſerve 
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Councils. N 
ſome parts of the Ceremonial Law for a time, that by ſuch 


an example and condeſcention the weaker might be gained. 


And laftly, Such was the aſſembly ofthe Apoſtles met toge- 
ther to compoſe the Creed, tho ſome doubt whether they ever 
met for that'purpoſe ; and alſo that meeting wherein 84 Ca- 


nons were made, which paſs under the name of the Apoſto | 


lical Canons. a =" 
3 After the Empire became Chriſtian, 
Oecumenical or ſome of the good Emperors thought it re- 
General Conncits. quiſite to call all the Biſhops within their 
3 Dominions to one 3 | aſſembly, to 
conſult of proper methods to preſerve unity amongſt Believ 
and to defend the Eſtabliſhed Faith, and theſe were call 
general Councils, of which there were Seven very famous in 
the Greek or Eaffern Church, and as many in the Weſtern 


Church. 
© ** Thoſe of the Eaſtern Church were 
& 2 ue 

01/7 antino 

: 15 W.-- ; i 
Of Calcedon Council. 

Of Gnftantinople the ad. 

| Of Conſtantinople the zd. 

* Nicene the Second | . 

The firſt Nicene Council conſiſted (n) of 318 Biſhops; of 
which old Biſhop Hoſiut was Preſident, and Potoman and 
Paphnutius were his aſſiſtants in this Council; the Hereſie of 
Arrius was condemned, who denied the Son to be coeternal and 


The firſt 


coeſſential with the Father; and that difference which was be- 


tween the Eaftern and Meſtern Churches about the „N 
Feaſt of Eaffer, together with thoſe Schiſmatical Diſputes of 
the Meletians, and of the Nowatian Hereticks were Condemn- 
ed; and in this Council the good Emperor burnt all the Ac- 
cuſations which the Biſhops had wrote againſt each other as 
unworthy to be ſeen. Fe 

: Ilk̃he firſt Couneil aſſembled at Conftanti: 

Conſtantinople nople under Gratian and Tbeodoſius conſiſted 


the firſt, A. D. 31g of 150 Biſhops, in which Grill Biſhop of 


ä © "> Feruſalem was Preſident; theſe condemned 
A lacedonius for denying the Divinity of the Holy Ghoſt. The 
Emperor made all confeſſions void, except thoſe wherein 
Chriſt was acknowledged to be coeſſential with the Father, and 
this is fill retained in our Liturgy, in the Nicene Creed, which 
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ſome are of Opinion was compoſed by Gregory Nazianzen ; 


thoſe words (the Sn) which confirm the Holy Ghoſt to 
= "From the abe and the Son were added by Pope 
dict the Seventh. 8 N 
Ephelus 1. A. D. 43 4. ] The firſt Council of Epheſus was aſ- 
ſembled Theodofues the Younger, it conſiſted of 200 
Biſhops, of which Cyril of Alexandria was Preſident, it con- 
demned Neforimu of Conſtantinople, who inſtead of two Na- 


fures a ir (pe wir Perſons in Chriſt, for which he was 
baniſhed, and afterwards Blaſpheming, his Tongue was 


eaten with Worms, and ſo he died. 

Calcedon.] The Council of Calcedon was aſſembled 
Martians the Emperor, who was likewiſe Preſident of it, 
there were 630 Biſhops who condemed the Hereſie of Eutyches 
and Dioſeoris, but this laſt was afterwards received into Fa- 
vour, and The 


his Recantation reſtored to his Biſhoprick. 


of 150 Biſhops, of which that Emperor was Preſident, in this 
Council the an Hereſie was condemned, and acarins 


the chief Promoter of it brought ſeveral falſe Copics of Books 
to maintain that there was but one Will in Chriſt, which old 
Palychronicus ridiculouſly endeavoured to confirm by a Mi- 
racle in raiſing one from the Dead: In this Council tis 
commonly ſaid, that 102 Canons were made but never ra- 


tified, becauſe they were added by the Fathers in the Trulb, 


which is a vaulted Cloiſter in the Imperial Palace, and this 
was above 227 Years after that Council was hel. 
Co Council of ] The Images, Statues and Relicques 
which. were broken to pieces 9 onywis and 
Leo Iſaurus were reſtored by and Grand- ſon Com- 
fantine in the ſecond Council of Nice which was held under 


bim, in which 350 Biſhops were aſſembled, and Image- 


eakers were condemned as Hereticks, this Diſtick is attrj- 
buted to that Council. 4 


14 denseft quod imago dacet ſed non deucipſe, 
Hanc af , hy quod cernis 2250 


There were likewiſe ſeven Latin Councils held at Arininum, 


Lateren, Lyons, Vienna, Florence, Lateran 2d. and Trent. 
| — A. D. 369. ] The firſt at in#m where 
there 400 Biſh 


inthis Council, the Nicene Creed was or- 
dered punctua y to be obſerr cr. 
. [39 be” "IS GP T ateray.\ 


odoret, who in compliance to Neforins, had 
condemned the Anathema of Cyrill of Alexandria, was upon 


Conſtantinople zd, A. D. 680. Thethird Council of Gnfantineple 
was aſſembled by the Emperor Conſt antine Pogonatus, it confiſted 
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118 Councils. 
Lateran.] The firſt four Lateran are comprehended under 


one, as more favouring the Popiſh Diſſention than the Do- 


Arine or Diſcipline of the Church, it is called the Lateran 
Council from the place where it was held, which a 55 former - 
iy the Houſe of Plautius Later anus, who was bani{hed 
Nero, and Conſtantine the Great gave. this Houſe to Pope — 
rake, which bay continued as a Palace for the Pope ever 
nce N 
Ibe firſt of theſe Councils was aſſembled "nder . . * 
where 300 Biſhops were preſent, and here the unveſtiture « 
Biſhops with the Ring and S:aff was taken from the Emper 
and given to the Pope, Croſſes were alſo appointed — the 
War againſt the Infidels, and thoſe who fought uneer them 
had their Sins pardoned. 

The ſecond was beld under Latharins, 4. D. 11 31. in this 
there were 2000 Bilhops, who made 30 Canons, - ea 
ed by Gratian from the Vatican Library, by which 
reticks were condemned, and all Perions were made guilty 
of Sacrilege who received Tithes, and ſo incur d. the penalty 
of Damnation, and Uſurers were deprived of Chriſh Bu- 
rial and curſed to Hell. 

The third was aſſembled under Praderick the Fir 1 „in which 
were 300 Biſhops, who condemned the Albigenſes; ang Fo ker 
2 and annulled all Ordinations ma 
TICKS, 

The fourth was aſſembled under Braderick 1 ond, and 
conſiſted of 400 Biſhops, who rejected the Book Abe 
Joachim again Peter Lombard, and condemned the Follies of 


- thoſe who denied Tranſubſtantiation; this Council exacted 


Money from the Temporal Magiſtrates to extirpate ſuch 
whom the Pope had adjudged Heretic, and gramed many 
Indulgencies to thoſe who went-with Croſſes cpmaganges by 
Godfrey of Bulloigne to recover the Holy Land, and laftl y, it 
prohibited pluralities of Benefices, . 

The ſaid Frederick the ſecond A. D. 1244. aſſembled anothet 
Council at Lyons, in which he was depoſed by Pope Junocent 
the Fourth, who preſided there, the TY of all Eccleſiaſtical 
Revenues were given for the recovery of the Holy, Land, the 
Scarlet Hat was given to the Cardinak, and Feaſts ere in- 
ſtituted for Popiſh Saints, © FA TOs 
Ihe ſecond at Lyons was aſſembled under e D. 
1272. in which there were D Biſhops. who com- 
pelled Michael Paleologus with reeks, to. ſubſcribe: that 
the Holy Ghoſt — from tie Fathet and the Son, but 


returning home the 7 recanted it; e Council ſent for — 
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was Aquin, but he died in his Journey thither ; they gave 
the N= of all Eccleſiaſtical Revenues for {ix Years, "For the 
recovery oft the Holy Land: Here the bowing at the name 
of Jeſus was ordered, and in this Council 36 Conſtitutions 
were made, which are to be found in the ſixth Decretalss. 
At 2 — — 5 — we 7. in * — were 
20 Biſhops, who encouraged the edition to Jeruſalem, 
— ſup elled the Knights Templars, under a — that! 
they had murdered the Emperor of the Abyſſines, and for that 
they were Hereticks; but Trithemius tells us, the true cauſe 
was, becauſe they were Rich, and this appears by a Conſti- 
tution they made, that none ſnhould enter into that Order, 
unleſs he firſt ſarrender the Goods of the ejected Templars to 
be diſpoſed: by. the Pope 1% f $1 15 
The Conſtitutions made in this Council are called the Ce- 
nentines, and are a Supplement to the Canon Law, and 
amongtt the reſt, there is that famous Decree Ho conſtitutmg 
profeſſors of Hebrew, [Arabick, and the Oriental Languages at 
0xford and other Univerſities, to the intent that the Fews and 
Mahometans —_ by this means be the more eaſily conver- 
ted to the C nile nd m: dt bus 

Flozente. A. D. 1431.] The Council at Florence was be- 
gun. at Farrara under the Emperor Alberiuc, but adjourned to 
Flrence, in vrhich were 141 Biſhops, and the Pope himſelf 
was Prefadent; they depoſed the Council of Baſil, and de- 
bated ther Articles concerning. the proceeding of the Holy 
Ghoſt, as alſo ſeveral other things concerning Tranſubſtantia- 
tion, the admmiſtring unleavened Bread in the Sacrament, 
the Popes Supremacy, to which all the Greet Biſhops and 
Doctors there ublcribed, amongſt whom was John Palcologas 
and 7oſeph the Patriarcc .. Us 

Lateran 5th, A. D. 1512.) The fifth Lateran Council 
was held under Maximilian the Firſt, it conſiſted of 114 Bi- 
ſhops, who diſannulled all the Acts of the Council of Piſa, 
and exploded: the pragmatick Sanction, which was made in 
the Council of; Baſil in defence. of the Eccleſiaſtical Liberties 
againſt the Encroachments and Uſurpations of the Church of 
Rome, the immortality of the Soul was aſſerted, Preachers 
were prohibited to pervert the Scripture to ſtrange Opinions, 
and vere not to be printed without the approbation 
of learned Men. e nde. A . 

Crent.] The Council of , Trent was aſſembled by the Em- 
peror Charkz the Fifth, and ſate 18 Years, in this there were 
25 Seſſions, in which the ſucceſſive Popes, by their Deputies, 
vere Preſident z- for it continued during the Pontificate of 
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120 Councils. 
Puul the 20, Julius the 3d, and Paul the 4th, in the Reign of 
the two 
Faith, the Sacraments in General, and Baptiſm in Particu- 
lar; Repentance and Extreme Unction were diſcuſſed, in the 
Reign of the laſt the Communion of Lay Perſons under one 
Kind, the Sacrifice of the Maſs, Orders, Matrimony, Pur- 
— worſhipping Reliques, invocation of Saints and of 
mages, Indulgences and other things of this nature were de- 
bated and ſettled. | 
This Council granted ſafe Conduct to three Proteſtants, 
that they might be preſent there to offer Reaſons for their diſ- 
ſenting from the Popiſh Religion; but they were not to pre- 
tend to reform any thing, but to be in . 5 
I find by the Writers in thoſe times, that this Aſſembly was 
neyer admitted by the French, nor very much eſteemed by the 
more learned Papiſts; it was wholly rejected by Kemmitin: 
Gentiletus and Jolm Calvin, the learned Father Paul has pub- 
liſhed the Hiſtory of it, by which it will appear to thoſe who 
conſult that Hiftory, that it was an Aſſembly only to impoſe 
on the Chriſtian Religion, and not to moderate any diffe- 
rences in it, and therefore might well be called a ſacred De- 
luſion of Chriſtian Princes and Chriſtianity it felt. 
Controverted Councils.) As to the controverted Councils 
they are reduced by Bellarmine, under a peculiar Claſſis, ſome 
of which were approved, and ſome rejected; ſo that if this 
diſtinRion is admitted, then a Council will be no more than 
a a meer Device of the Pope, to admit and refuſe what he 
thinks fit under the colour of Religion, but really for eſta- 
bliſhing his Authority and Supremacy. | 
The controverted Councils are likewiſe Seren; At Gn 
ftantinople th, Sardica, Symia, Quiniſext, Frankfort, n- 
2 — — b, 4. D. 850% Tbatat Galena the 
. . Conllantin th, A. D. 870.] That at inople 
4th was aſſembled under Baſilins, it conſiſted of 102 Biſhops, 
who diſcharged Photius the molt learned Greek Patriarch, 
and it was either for writing againſt the Uſurpation of the 
Pope, or for being an Enemy to Images; but tho this Coun- 
cil beſtowed great Honours on Images, they made one very 
ood Canon, by which they prohibited the uſing popiſh 
rments at Comedies or Interludes. There hapned one thing 
very remarkable in this Council, viz. the Bulgarians being 
newly converted to we pens — not tell whether they 
ſhould communicate with the Eaftern or Weſtern Church, but 
by thier Ambaſiadors adviſed with this it about it: 
tae Romans having magnified the Authority of the Pops, . 


Ty 


. 
* 


of thoſe Popes, Original Sin, Juſtification by 


Councils. 1 
Ambaſſadors having ſome Encouragement, and bei 
the —.— e behaved themſelves in a _ 
Proud and hty 


was taken from them, but Anaſtatius the famous Library- 


thereof to Poſterity. 
The Greeks 15 a 
what we have from Anaſtatiui is Suppoſitious and incertain. 
Sirdica, A. D. 35 1.] The Council of Saydica was aſſem- 
bled under Conftantivs, in which were 376 — of which 
Hiſins was Preſident, 300 of theſe were Weſtern iſhops, who 
confirmed the Nicene Greed, but the other 76 were Arrians, 
who meeting at Philopopolis confirmed Arrianiſm, and made. 
21 Canons, but not one concerning the Pope's Supremacy, 
or Appeals tohim from remote Churches. | 
Tis true ſome of them do approve Appeals from Rome, but 
only by the Subjects of that Patriarck-ſhip, and even in ſuch 
er they do not approve them as neceſſary but Arbitrary 


; onl 1 0 | 
dermia, A. D. 356.) The Council of Srmia, in which 
there were 300 Biſhops of the Neſ and ſome of the Eaſt, was 
aſſembled to hear and determine the cauſe of Photinus, who 
complained that he was unjuſtly condemned in the Council of 


nour to his Mother: In this Council Hoſius, who was Preſi- 
dent of the Council at Sardica, and now almoſt an hundred 


Years old, was compelled by whipping to ſubſcribe to 
8 "which as old 


Quiniſext A. D. 692.) The Council of Quiniſext was 
held under Nuſfinian the ad, Balſamon and our Bede account it 
Erronious, but becauſe ſome former Snods had ratified no- 


becauſe by the — Canon the Patriarch of Conſtantinople is 
made equal with him at Rome, and by another Marriage was 
allowed to the Clergy, therefore the Latins rejected it, yet 
ſome of thoſe Canons, as particularly that againſt breaking 
Images was put in uſe by Pope Gregory the 2d, and Adrian 
3 tells us that they were all received by the Micene 


$0undll aſſembled at Frankford was a general or a Provincial 


_— ary —.— andall the 
+ Biſhops; but as they returned home they were aſſaulted 
bribe Selene, and the authentical Copy of this Council 


keeper, who was preſent at it, hath tranſmitted the Remains 
this Council, and Belowmine affirms, that 


Sardica fox preaching that Chriſt was meer Man, and infe- 


as he was he recanted before he 


— concerning Eccleſiaſtical Diſcipline: This Council 
confirmed above one hundred Canons made in the Trullo, and 


Sau A. D. 994.] Tis not agreed whether the 


* 
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Council, ſome vvill have it to be a general Council becauſe WM + 
it vvas aſſembled by Charles the 7 but others 1 — 
it to be Provincial becauſe it condemned Images, and that 
| ain is denied by Binias, for he tells us that it confirmed the 
= rees of the tyvo Meene Guncils. concerning the. Worſhip. 
ing Images; it vvas aſſembled to condemnthat Hereſiefpread 
4 abroad by the Archbiſhop of Toledo, and the Biſhop of Are. 
N lia, vvbo declared that Chriſt vvas only the adopted Son of 
God; but the learned Cardinals Balla mine and Baronixs tells 
us that vvhat this Council did vvas not much to be regarded, 
Conſtance, A. D. 1414+ ] The Council of Conſtance was al. 
ſembled under Sigiſmond, in which, there were 1000 Biſhops 
and Doctors to compoſe thoſe Schiſms which had been between 
the two Popes of Avignon and Rome ; this Council depoſed 
Fohn XXIII. and exalted Martin V. to the Popedom ;. they 
condemned 45 Articles of Wickleffe, and ordered his Body to 
be taken out of the Grave and\Burgt.; In one of. theſe At- 
ticles they tell us that he affirmed, Deus debet obedire, Diabul, 
when in truth it was Deus dedit pbedire Diabolo; they ordered 
John Hus and Ferome of Prague to he Burned; they affirmed 
the Council to be above the — that faith was not to be 
kept with Hereticks ; they denied the Cup to H 
- which made the Bohemians proteſt againſt them, and declare 
that they were Huſſues, and that they would defend the Law 
of Chriſt with their Lives and Fortunes. tel: - 
_ Bazil.] The Council of Baxil was called alſo by Sigiſmual 
the Emperor, of which Cardinal 22 was preſident; and 
in this Council not only Biſhops but other learned men had 
Votes, which was not permitted by former Councils. Here 
Pope Eugenius was depoſed, and the Duke of Soy who had 
lived an Hermits Life was advanced to the Popedom, by the 
name of Felix V. They decreed the Council to be above the 
Pope and all others, and that he could not Diſſolve, Prorogue 
or Remove it, being once lawfully Aſſembled, and that who- 

ever deny d this was an Heretick. _ r 
But the depoſed Pope aſſembled another Sy nod at Ferrara, 
which afterwards removed to Florence, as hath been already 
obſerved; and there he ſided with the Greets, and depoſed the 
Council of Bazil ; and at the ſame time they of Bæxil con- 
+» firmed the Pragmatick Santtion, condemned  Nepotiſme, ſup- 
preſſed Concubines; preſcribed the means how ; ews might be 
converted to Chriſtianity, declared the Bleſſed Virgin to be 
Immaculate, and granted the Cup to the Laiety; but Felix 


renouncing the Popedom Exgeniss was ſatisſied and recon- 
eiled. 5 i ee e eee lis 


W 


Councils. "od 
This Council-was condemned by another aſſembled under 
Pope Leo X. as Schiſmatical, but it was commended by 
Aneas Sylvias who was preſent at it, and afterwards made 
Pope by the name of Pius II. but as ſoon as he was advanc- 
ed to that Dignity be changed his former Qpinion : However, 
we ars told that there is an undoubted Copy, of this Council 
in the publick Library in Oxford. | | 


Rejected Councils. ] The Councils 8 ET, 4 


thoſe which raiſed Heretical Opinions, or made any Schiſms 
in the Church; and of theſe there were likewiſe Seven in 


number; At Antioch, Millan, Selencia, Epheſus, Cundtantinople, 


Intioch, A. D. 340. ] In the Council cf Antioch the good 
Bilhop Athanaſius was Baniſhed, but being reſtored by Con- 
fautius, this was held unlawful by the Arians, becauſe it 


ought to be done by the ſame Authority by which he was 
ejected: the matter was referred to Pope Julius, who Sum- 


moned a Sy nod to appear at Rome, but Couſtantius being per- 
ſnaded to be at the ion ificient 
which was Built at Antioch, by Onſtantine the great, there 
met 90 Biſhops, of which 30 were Ariant, and tho the reſt 
were Orthodox and Voted for the Reſtoration of Athanaſius, 
yet he was condemned by the other with the concurrence of 
the Los $288 4;7h «17 + J 5 F 1 
In this Council a Creed was compoſed, intermixt 


with many Errors; and tbe 25 Canons which were made 


in it do rather concern the Diſcipline than the Doctrine of 
the Church. F125 ww <0; 58 27117 43 

Millan, A. b. 355.1 The Council of Millan was aſſembled 
under Conſtantine, it conſiſted of 300 Biſhops, the Emperor 
himſelf being preſident, who accuſed Athanaſius in Perſon ; 
and the Weffern Biſhops then preſent would haye conſented to 
the Accuſation, if the 4rians would have ſubſcribed to the 
Nicene Creed, which the chief of them refuſed to do. Then 


followed the degrading of Biſhops, and ſeveral corrupt Eccle- | 


ſiaſtical determinations ;. fo that this Council might rather be 
called an aſſembly of wicked Perſons than a convention of 
Chriſtians, -' ; 52 ee i? 

Seleucia, A. D. 363. ] The Council at Seleucia was aſſem- 
bled under the fame Conſtantive. net fous | 

In the Second Council of Epheſus there were 128 Biſhops, 
of which Dioſcorss of Alexandria was preſident ; this Council 
was aſſembled to condemn the Hereſy of Extyehes, who afhirm- 


ed that the Fleſh of Chriſt was not like ours, but fell from 


Heaven like the Rays of the Sun and pierced the Virgins 
8 Womb, 


nſecration of that magnificient Temple 


N 
| 
/ 
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Womb, fo he denied two natures in Chriſt Incarnate, and 


affirmed that his Fleſh was changed into a God; but Dioſco- 
ru influencing this aſſembly Extyches was abſolved, and thoſe 


Biſhops who oppoſed it were diſcharged of their Places; and 
Havianss who was the moſt violent in oppoſing it wastrodden 


w Death, and the reft Subſcribed very unwillingly, for they 


were awed by the Soldiers inſomuch, that this was called the 
Synod of Thieves, and what they did was again undone by 
the famous Council of Calcedon. . | 
. Conflantinople, A. D. 730. ] That Council held at Confar- 
tmople under Leo Iaurus, and another held there under Con- 
Fantins Copronimus were both rejected; for in both the wor- 
ſhipping of Images was condemned, Reta 
Pia firſt, A. D. 2409.) The firſt Council of Piſa is diſput- 
ed whether it ought to be accounted a general Council or not, 
or whether it ſhould be rejected? Bellermine himſelf is very 
doubtful of this matter; there were preſent in it 23 Cardinals; 
Patriarchs, 300 Archbiſhops and Biſhops, 28 Abbots and 
riors, and a great number of ottier Divines and Ambaſſa- 
dors of Princes, and theſe met to reconcile the Schiſm between 
the Popes of Rome and Avignon, that is, between Benedict 
XII. and Gregory XIII. who both aſſumed the Title of Popes 


at the ſame time, and were both —_ by this Council, and 


Alexander VIII. advanced to the Popedom. But this was 
rejected as an aſſembly without an Head, becauſe it was 
called by the Cardinals in a Tumultuous manner, againſt 
the Pope's Authority, although that Authority could not well 
5 _ at that time, becauſe there were Two who claimed a 
ight to it. WER 41 | 

Piſa ſecond. } The other was held at Piſa under Maximi- 

. lian and the King of France, where ſeveral Cardinals met, 
who ſummoned Pope Julius to attend them, but he ſo little 
ded their ſummons that he Excommunicated them and 

the French King; and having called an Anti- Snod in the La- 
teran Pallace, the Cardinals and Biſhops of his Party met 
there, where having made ſome Excuſes for himſelf in not 
calling 4 Sy nod before that time, he ſoon after Died, and 
Leo X. ſucceeded, who continued that Lateran cil, and 
made ſeveral Decrees in it, to which the Cardinals at Piſa, 
ſubmitted, but the French King refuſed, and in contempt of 
their Authority Coined Money with this Inſcription, perdam 
Babylonem. This Council is likewiſe rejected by the Pope, be- 
cauſe it was called in an infolent' manner by his Cardinals, 
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© Pational @2n00s-3, I ſhall now add a fer things concern- 


ing-National node, vvbhich comprehends the provincial Bi- 
ſhop of every Arehbiſhops; theſe are not of that univerſal Au- 
thority as general Councils are, for their decrees are not bind+ 
ing out of their Limits; but if conformable to Scripture, and 
confirmed by general Councils, they are in force every vvhere, 
Theſe National Symods are Seven in number, African, Britain, 
aftern, French; German, Italian and Spaniſh National Coun- 


cls; n r CE NATE to barrio b at's 3 
Atrican Councils. ] The African Councils were almoſt 20, 
of which 15 were held at Carthage, and amongſt them the 
ſath is worthy of Obſervation, by which the ſubtilties of the 
Pope were diſcovered in obtrud ing a ſuppoſitious Canon of, 
the Nicene Council, for receiving Appeals in the Sy nod of Aee 
livitis. Pelagianiſme was confuted ; and in the Synod of Hippo 
the Canons of other Synods were collect d: r Slap 
Btitiſh Counciia.] Amongſt the Britiſh Councils the moſt 
famous were held at Mincheſter under King Edger, the Arch - 
biſhop Dunfon then preſent, where a Wooden Croſs gave 4 
Vote againſt the Marriage of Prielts, if we believe the Monks 


who report en. „ e 
Another at Oxford under Stephen Langton, who divided the 
Bible into Chapters: Another at Clarendon under Hen. 2. in 
which Jobn of Oxford was Preſident; in this Council 16 
Conſtitutions were made, which the Romaniſts condemn. -, 

Eaſtern Councils. ] Under the Eaſtern Councils the Græcian 
are comprebended. - At Onſt antinople there were Thirty three; 
that at Aneyre determined the receiying and rejecting thoſe 
who fell away; that at Leodecea debated the worſhipping-of 
Angels; that at Gangra was aſſembled about the reformation 
of manners, and in the Brian Council Athanaſins was trou- 
bled and diſcharged. **, _ [ni dlg gary 2: 7 
Feench Councils.) In France there were held 13 Councils; 
n all which Sacrilege and Sacrilegious Perſons were Con- 
demned. At Arles the Clergy were directed what Diſcipline 
bo obſerve ingheCharch,. oo os „„ ae rt 

German Councils, ] In Germany there were, 9 Synods held 
at Cologne ; one in Bavaria concerning the Sabbath; one at 
mes concerning decency in Eccleſiaſtical affairs; one at 
Mentz, concerning Eccleſiaſtical Immunities, another held 
ere againſt Godelſcalcbus, and in this Prayers were enjoined 
or the Emperor and Empreſs, and the good eſtate of Chriſti- 
Ow 3 at Aquigranę there was another concerning Eccleſia- 
cal Orders; at Erſord another concerning Feaſt Days, 
another ar Dor: againſt the Xemanfr ants and SociaAnc. 
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Italian Councfls.] In ſtah there were 110 ſuch Synods, 
amongſt which we muſt reckon thoſe the chef which were 
aſſembled about the celebration of the Feaſt of Eafter ; thoſe 
who received penitent Apoſtates into the Communion of the 
Church, which the Novatiant always refuſed; that aſſembled 
under Pope Gela/iu1 of 70 Biſhops, wherein the inder Expur | 

atorius was compoſed, and the Canon Kawitranfinitted to 
Polterity the Simceſſan Council in which Pope arcelling; 
was condemned for Sacrificing to Idols; that aſſembled by | 
Pope John XXIII. to Crown the Emperor®Sipiſmmand, but the 
Solemnity was ſpoiled by the frequent appearance of an Ow! 
in the aſſembly; that at Papi which excommunicated the 
Pope who had excommunicated the Emperor; and that at 
Brixia'who depoſed the famous Pope Hildtbrand. 

Spaniſh — the Spaniſh Councils there were 
2s held at Toledo, in which many things were teligiouſſy de- 

creed, and chiefly againſt the Fr falten fr; in at at Eliberi 
there were 81 Canons made, by which the Priſcillianifts were 
likewiſe condemned; in that at Ceſar Agen was ordered 


. Q ©» 


that no Man ſhould aſſume the title of 4 Doctor unleſs he 1 
had taken his degree; in that at Lerida Marriage was probi- BW pla. 
bited in Lent ; in that at Bratara the Aſenichees and the Pri. be 
cillanifts were condemned; in that at Afatiſcon the Vices of hay 
the Clergy were Re formed, and the payment of Tythes urg- Wl nt 
ed; in that at Hiſpalis the conſecration of a Presbyter, by a no | 
Presbyter, is condemned, . 1 

Belides theſe aſſemblics there have been ſeveral publick and I Fan 
ſolemn meetings of Divines, which may properly be calll i * 
Eccleſiaſtical conferrences ; ſome of which have been aſſem-Wl ,, ** 
bled by Authority, and ſome were arbitrary and voluntary the ( 
Meetings 20 | $5302 24-4 1 OT > % ed W 

Thoſe aſſembled by Authority were held at Marpur ge, Hiri, doof 
Smalchald, 'Intermiftican, Altenberg, Torge,  Hetzbnrg ; the — 
meetings at theſe places were to gel the differences a. OP, 

mongſt Diſſenting Brethren. SD Ay there 

At Wormes, Ratisbone , Poſſiace , St. Germans, Mompillit rg 

| ay es London; thele were-meetings of Roman Carholick«Mll ©. 

t Malburne Wittenberg, Franckford, By Lutherans Calvini® Withc 
Zwinglians and Anabapticts, Remonſtrantt, at the Hague. * b 
Antitrinitarians, Diſciplinarians, at Geneva. ne Tr 
Upon the whole matter it has been obſerved by ſome 0 dot re 
our * Divines, that nothing more expoſed the Chriſtian Re _ 
gion than the violence, paſſion, mallice and oppreſſion wid — 


— — 4 =. [Ah _— 


 ® Wakes Authority of Chriſtian Princes, fo, 307, gg 


 _ Canrates, 3 
K prevailed in thoſe Councils held by Conſtantine the firſt, and 


re —— e . upon the need 0 the Aria 
{> e erſie. 


ed wt 45 Curates. 4 


4 GIN c E fin Gm Caſes Pluralities are allowed, which 15 
” neceſſarily imply non xe * upon one of the two Be- 
nifices, tis requiſite that a man in ſuch caſe, or if he is 
o or infirm, thould have 4 ate to ſupply one of his 
„ HI 
The common uſage is, that Licences are granted by — al 
cellors of the Dioceßs, and taken (as the Biſhop of Harceffer | 
obſerves) in 17 115 manner as St. Peter took the Fiſh, which 
firſt came w1 aney in it's Mouth ; but this is not only 
contrary we Ne the Canon, but may be a great inconvenience to 
the Church in general, for when ſo little care is taken, the 
rag may have, a weak and inſufficient Perſon ſet over 


” Therefore the © Canon prohibits Curates to 3 in any 
* place without examination and AT N 15 the Biſhop of 
rl the Dioceſs, under bis Hand and Seal, the Ocdinary, 
al barin angel uriſdiQtion ; ſo that the | w requires the 
ug. #2probation iſhop to the admiſſion of a Curate, and 


no Incumbent Ought to take one without it. 


y © Tis true, many Licences are granted without the Biſhops © 
an Fand and Wah 42-4 the not void, are irregular, becauſe 
uid i © ly 


3 only — FA in reſpect to the Church, chat 
the wn} ſhould be allowed by the Biſhop, who tis preſum- 
cd will approve no other than a Perſon o tolerable abilities 
toofficiate in the Holy Function, but tis convenient for the 
Curate himſelf, for —— he hath the approbation of the Bi- 
ſhop, he uſually appoints the Sallary too, - and in ſuch caſe if 
there ſhould be any neglect of payment, the Curate hath a 


ili MO remedy 1n the EccleſiaBlical Court, by a E 

lick profits of the Benefice ; but if he hath only a Licenc 

anifh Ws the Biſhop's Hand and Seal, then if his — et 
not be paid he muſt bring an Action at Common La As 


the Incumbent, in which there are ſome niceties which are 
not required in the other Caſe ; as firſt, he muſt — — the a- 

geement ; he muſt likewiſe prove that he Subſcribed the De- 
claration DOOR Ing to the ( * of Uniformity ; for 'tis 
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1 28 | 5 5 Curate. 
required by that Act that every Curate ſhall do it, or 


| 


exprdly | 
be 2 acto, deprived of his Curates place. * 
eſe are the remedies which he hath for his Sallary, but 
before the Statute 29 Car. 2. he hath nothing to do with the 
Tythes themſelves, and therefore payment to the Curate was 
no good diſcharge againſt the Impropriator, not for the reaſon | 
given by (4) Mr. Noy, viz. That a Curate cannot prelcribe 
againſt his Maſter, becauſe he may remove him at pleaſure, 
which I deny, for if he is Licenſed by the Biſhop as he ought, 
he cannot be removed without his conſent, but the reafon is, 
becauſe he hath a right only to a Sallary or Penfion, which 
may be recovered as abovementioned, 80, 
I admit that he hath no fixed Eſtate in his Caracy, but that 
Biſhop may remove him at pleaſure without any formal 
Proteſs at Law, tho the Incumbent cannot; bur this is ſel- 
dom done, eſpecially where the Curates are ſuch who are cal - 
led perpetual Curates; for, as where the Tythes were appropriate, 
there were Vicars called perpetual, who were not endowed, 
but had only congruam portionem allowed them by the Bifhop; 
ſo where the Tythes were impropriateand no Vicarige endow- 
ed, as they are in many places in England, the Lay c. 
ator is bound to maintain a Curate to perform Divine Off. 
ces, who is called a perpetual Cur ate. 

"Tis true, he is no ſole Corporation, and therefore cannot 
take any benefit of a Deviſe to him by that name; but if an 
won pre ſhould deviſe a certain portion of Tythes to him 
and to all that ſhall ſerve the Cure after him, tho the Curate 
is incapable of taking by ſuch a Deviſe for the reaſon above 
mentioned, and for that he hath no Succeſſion, yet a (b) Court 
of Equity bath decreed that the Heir of the Deviſor ſhall be 
ſeiſed in truſt for the Curate, for the time being. . 

It bath been obſerved before, that whenthe Biſhop ad por 
the Curate, he uſually appoints his Sallary, which he might 
alter or increaſe as he ſaw occaſion ; but this muſt be under- 
ſtood to be before the Statute for (*) augmenting Vicaridges 
and Curacies, for ſince that Statute theſe perpetual Curates have 
a more fixed and eſtabliſhed right to their Sallaries ; for ma- 
ny Eccleſiaſtical Perſons and others, ſince the Reſtoration have, 
upon renewing their Leaſes of Tythes, reſerved more than the 
ancient Rents on purpoſe, that the ſame might be applied to 
improve poor Vicaridges and Curacies. N dirs 
But becauſe ſuch augmented Rent was not in ſome Leaſes 
made payable to the Vicarsand Curates themſelves, therefore 
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the Statute provides that as well when tis made — 
as where tis reſerved by way of encreaſe to the Leſſors, but 
intended for the benefit of the Vicar or Curate, that it ſhall - 
continue during the Leaſe and afterwards, in whoſe hands 
ſoever the ſaid Tythes ſhall be, and they (hall be chargeable 
therewith whether the ſame is reſerved again or not: 

For, by that Statute the: Curates are declared to be in the 
actual poſleſſion of ſuch augmented Ren:s, for the uſe of them- 
ſelres and their Succeſiors, and may diſtrein or have an Acti - 
on of Debt to gecover the ſame, ſo that they have a right b7 
this Statute to ſuch Salary, and cannot be deprived of it at 
the pleaſure of the Biſhop, tho' the Curate is Licenſed ad no- 
trum duntaxet bene placitum duraturum. Therefore, like other 
incumbents, they muſt be deprived by due courſe of Law. | 

It hath been a queſtion whether the Executors of a Curate 
may be ſued in the Spiritual Court for dilapidations ; ſome are 
of opinion that they cannot, becauſe he is not properly an 
Incumbent ; for he doth not come in by inſtitution and 1n- 
duction, and therefore is not to be charged himſelf, nor thoſe | 
who repreſent him. | | 


1 Cure of Souls 


W HEN Chriſtianity was firſt Planted in this Nation, the 
Biſhops were conſtantly reſident at their Cathedrals, © 
and had ſeveral Clergy-men attending them at that place, 
whom they ſent to preach and convert the People, where there 
was the greateſt probability of ſucceſs, and the Perſons thus 
{ent either returned or continued in thoſe places, as occaſion 
required, having no fixed cures or titles to particular Places; 
for being all entred in the Biſhops Regiſtry (as the uſual courſe 
then was) they could not be diſcharged without his conſent, 
Afterwards, when Chriſtianity prevailed, and many 
Churches were built, the cure of Souls was limited both as 
to Places and Perſons. | 
The on are thoſe which we now call Pariſhes, the ex- 
tent whereof is certainly known, and the boundaries are 
now fixed by long Uſage and Cuſtom. 9 
"The Perſons are the Miniſters, who by Preſentation, In- 
ſtitution and Induction, are entituled to the Tythes and 
order Eccleſiaſtical Profits ariſing within that Pariſh, and 
bare the cure of Souls who live and reſide there, and this the 
Canoniſty call a Cure in foro interiori tantum, and they di- 
ſünguiſh it from a cure of 774 in foro exteriori, _—_ 
Wo | | 3 | * 
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Archdeacons have to Suſpend, Excommunicate, and Ab- 
ſolve, and which is fone paſtorali cura, and from' another Cure 
which they ſay is in utroque ſimul, that is both in exteriori & 
interiori foro, and ſuch the Biſhop hath, who hath a ſuperi 
7 care over the whole Dioceſs intermixed. with Juriſ- 

Ietion. | * H. 18 1 
It hath been obſerved by a late Jeamed Prelate, that ſome 
People are againſt theſe Cures which ate thus limited to 
Pariſhes, becauſe they have no manner of reſemblance to the 
firſt gathering of Churches before the Nation ws divided in- 
to Pariſhes; for before that time, as it hath been already ob- 
ſerved, the Biſhop and his Clergy lived in Common, and 
re liberty of Preaching where ever they were ſent or 
called. | 95 | | 

But he tells us, the ſame Argument may be uſed again 

Dominion and Property, becauſe tis not agreeable to the na- 
tural ſtate of Community; for Mankind by an Original 
and natural Right, had a freedom to poſſeſs themſelves of 
any thing which they thought convenient for their Uſe ; but 
upon encreaſe of the People great inconveniencies attended 
this State of Nature, and then Property came to be eſtabliſh- 
ed by Diviſion, which was found to be ſo abſolutely neceſ- 
ſary for the publick Good, that it was not only continued in 

all ſubſequent Ages, but ſtrengthned by Laws and Civil 
. Sanctions, in order to puniſh thoſe who invaded the ſepatate 
ow of another either by force or ſtealth. | 


And the caſe is the ſame in reſpect to owe of Suls; for upon 
the encreaſe of Chriſtianity there being many inconveniencies 
found in an unſettled and ambulatory Clergy, the People be- 
ing at a great incertainty where to go in order to hear Di- 
vine Service, and to partake of the Sacraments, when 
Churches were built and liberally endowed by our Anceſtors, 
it was then thought neceſſary to fix 'a Presbyter in a certain 
and determinate place to take charge of the cute of Souls 
within tbat particular Diſtrict, where thoſe of his Pariſh- 
might attend the Service of God, and have help and direction 
in their Spiritual Affairs. | ot Rn kg. 22 5 


Cuſtom, 


T1 for the the publiek Good and Peace of Mankind, 
that a time ſhould be limited for all Perſons to claim 

their Right and be excluded for their Neglect, for otherwiſe 
Men might be diſturbed in theie Poſſeſſions after many 1 
e | quie 
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quiet Enjoyment,, when there is no poſſibility either of de- 
tending or proying their Riglllt. 

Therefore with us here in England an inimemorial Cuſtom 
bath the force of a Law, and Mens Rights are eſtabliſhed by 
long and uninterrupted Poſſeſſions. 1 ob 

uch a Cuſtom is called by my Lord Coe one of the Tri- 
angles of the Law, but I think, in this, he ſpoke more like 
a Mathematician than a Lawyer, for tis generally agreed 
amongſt Men of that Profeſſion, that Cuſtom is the Founda- 
tion of the common Lac. "IE Beg 

The learned Biſhop of Worceſter gives an account of ſcveral 
Eccleſiaſtical Conſtitutions which are thus founded on Cu- 
ſtom, and by conſequence are now become part of the Laws 
ck the Land, ſuch is the dividing the National Church into 
two Provinces, and fixing an Archbiſhop in each, with a 
Metropolitical Power and Authority over all Eccleſiaſtical 
Perſons and things in each Province, n 

Such is the ordinary Juriſdiction of every Biſhop over the 
Clergy in his proper Tees which ſome think to be as an- 
cient as Chriſtianity it ſelf, for as ſoon as Churches were built 
and planted in this Nation Biſhops were. place over them, 
and the Clergy who officiated in thoſe Churches were accoun- 
table to their. Spiritual Governors at every Viſitation, both 
for their A, and Behaviour; and the Biſhops who were 
then the only Viſitors, might proceed againſt them for any 
contempt of their Authority, or for their Misbehaviour in their 
lereral places. 2 wee | 
duch was alſo the delegated Juriſdiction which 18 lodged 
in the Officers of Eccleſiaſtical Courts, and the manner of 
proceedings therein. ; r 

And laſtly, Such is the ſettling the boundaries of Pariſhes, 
for this was not done by the Legiſlative Power, or by any 

and 
to 


particular Law at once, but it was begun, continued, 
fixed according as Men found it convenient in reſpeR to 
Places, and as ſach Diviſions ſeemed juſt and reaſonable to 
cory on the Purpoſes for which they were originally de- 
igned. 5 „ | 
As for Cuſtoms of Tything, I ſhall treat of them under 
the Title Tythes in the word Cuſtom. | 


ww 


Deacon. 


] 40 notintendto treat of the Original of a Deacon, which 


. 


is as ancient as the time wherein the Apoſtles Ived, and ſo 


$ the antiquity of a Deaconcb, Wy - 7M 
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But I ſhall take notice of him as the third order of the 


Clergy, and that he was anciently Ordained in a different 


manner from the Presbyters ; for a Deacon might be Ordain, 
ed by a Biſhop alone, without the aſſiſtance of any Presby- 
ters, and when Ordained, his Office was to take care of the 
Ornaments and Utenſils of the Church, to receive the Obla- 
tions of the: People, to diſtribute the Bread and Wine to the 
Communicants, to read the Goſpels in ſome Churches, and 
to Baptize in ſome Places, and to Preach, but not without 
leave of the Biſhop. . 5 
Ibis Office is a ſtep towards the Miniſtry, and fo it was 
reputed by the Ancient Fathers, and practiſed in the Primi- 
tive Church; . for to them it ſeemed neceſſary that a Deacon 
ſhould be a Probationer for ſome time before he was admit- 
ted into Prieſts Orders, which was uſually for the ſpace of a 
Year, and therefore a Man was to be ordained Deacon at 
twenty three years of Age, and afterwards a Prieſt at twenty 
four, not that it was. ever accounted of abſolute Neceſſity 
there ſhould be the interval of a Year between the conferrin 
8 for by Canon 32, if the Biſhop ſhall find 7 
auſe to the contrary, a Deacon may be admitted into Holy 
Orders within that time, but regularly it ought to be a Year, 
and with great Reaſon, becauſe in that time it may appear, 
whether the Perſon is fit to have the cure of Souls entirely 
committed to his Charge: But by the ſame Canon tis er- 
pouy provided that a Biſhop ſhall not make the ſame Perſon 
both a Deacon and a Prieſt in one Day. 
Iis true, the Qualification for both theſe Offices is the 
ſame, but there is ſome difference in reſpec to their Age, for 
a Deacon may have a Diſpenſation for entring into Orders 
before he is twenty three Years Old, and tis diſcretionary in 
the Biſhop to admit him to that Order at what time he thinks 
it; but regularly there can be no Faculty or Diſpenſation 
for entring into Prieſts Orders before twenty four, tho this is 
likewyiſe done Anno currente as they call it. 
As in the Primitive Times, a Deacon was to read the 
Goſpels; ſo with us his Office conſiſts in reading Divine Set- 
vice, catechizing Children, baptizing Infants, Burying, 
Marrying and before the AR of Uniformity he might be in- 
eumbent on a Living with Cure, but not᷑ ſince; and the ve- 
ry Form of ordering Deacons, expreſly mentions, that tis his 
Office to aſſiſt the Priel in the 5 — of the Holy Comm 
= and from hence a Queſtion hath ariſen, (viz-) that 
ſince by the Statute 14 Car. 2. thoſe who ate not Prieſts by 
Ecopal Ordination, are prohibited to adminiſter the _ 
F} ® dS : 5 7 "A 6 N 12 41 cramen 
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crament of the Lord's Supper under the penalty of 100 l. one 
Moiety to the Queen, the other to be divided between the 
Poor of the place and the Proſecutor; whether a Deacon 
doth not incur that penalty by diſtributing Wine to the Com- 
municants; But I think the bare Act of giving the Cup to 
them, without conſecrating the Wine, doth not make lim an 
Offender within this Law, becauſe the Prohibition is, that 
no Perſon ſhall preſume to Conſecrate and adminiſter the Sa- 


crament, G . which words comprehend the whole ſolemni- | 


ty of the Communion, 8 


Dean and C hapter. 


A Dean is an Eccleſiaſtical Magiſtrate, who is next, in De- 

I to the — he is chief of the Chapter, and is 
called a Dean, becauſe he formerly preſided over ten Pre- 
bends or Canons, he is by our Law a ſole Corporation, that 


is, he repreſents a whole Succeſſion, and is capable of taking 


an Eſtate as Dean, and of conveying it to his Succeſſors, and 


therefore if Lands are given to him, the Inheritance _ 
aw, ; 


without the word Succeſſors, becauſe in conſtruction of 
* never die. BN 


axe not capable to take by Purchaſe or Gift 


Rent, and there 18 a Proviſo, that in the vacancy of the See, 
the Rent ſhall be paid to the Chapter in jure ſuo proprio this is 


good, for they are Perſons of which the Law takes notice, 
and are capable to receive Rent, tho it may be a queſtios 


whether in their own right or not. 


As to his —＋ — tis thus; | 
'Tis certain that Eccleſiaſtical bodies of Men did anciently 


reſide with the Biſhop in his Cathedral, tho' not under the 


denomination of Dean and _— and thoſe Men were part 
1 


of his Family, and when he ed they choſe another in his 


room, but they had no peculiar Juriſdiction in the Saxon 


mes. | 
Afterwards, when they got poſſeſſions by the endowment . 


of Biſhops and others, then theſe Perſons aſſumed names of 


ty,and obtained peculiar Juriſdictions, and ſo were call- 
ed Prior and Corivent, and when H. 8. transferred them to 


Dean and Chapter, the legal Rights which they kad remained 


ſtill, and they became a 
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lis true, they might ſurrender their Lands, but then could 
not Gele oy Corporation, and this appears by the caſe 
al the (a) Dean and pes 7 of Norzich, who conveyed all 

their Lands to Ed. 6. and he by Letters-patents 1 ated 
them by the name of the Dean and Chapter of Trinity Church in 
Norwich er fundatione Ed. 6. and regranted their Lands to 
them, then they made a Leaſe by their old Name, leaving 
out thoſe words e fundatiane Ed. 6. and adjudged: that the 
Leaſe was good, becauſe the Corporation was not diſſolved 
by the conveying all their Lands, for tho they had none, 
. they might ſtill exerciſe Juriſdiction in confirming Leaſes, 


C. | Ko; 

There are now three, but formerly there were four ſorts 
of Deans. 5 ; 
--(i.) The firſt is a Dean, who hath a Chapter as: moſt 
Deans of Cathedrals have, but there are ſome 4 p97 
which never had a Dean, as that of St. David and Lande, 
where the Biſhop is Head of the Chapter, and in his abſence 
the Archdeacon, 2228 50.4 e 

(2.) There is another Dean without a Chapter, and not 
ſubject to the Biſhop's Viſitation, but hath a peculiar. Court, 
in which he hath Eccleſiaſtical Juriſdiction, and ſuch is the 
Dean of Battell in Suſſex, who is preſentable by the Lord Yi/- 
count Mount agne, and comes in by inſtitution. of the Biſhop of 
ROS by Induction, as other Incumbents. - - 
83. 


here is another Dean who is not preſentable but 

donative ; he hath alſo a peculiar Court, and Juriſdiction 
within his limits; this Dean is conſtituted by. Commiſſion 
from the, Archbiſhop of Canterbury, and ſuch is the Dean of 
the Arches, the Dean of Bocking, @'c. * 

(4-) And there was another called Decanus Chriſtianitatic, 
or a rural Dean, who had no Judicial Power, but was on! 
a ſubſtitute to the Biſhop in granting Adminiſtrations a 
probates of Wills; but his Office. is now devolved on the 
Archdeacon and on the Chancellor, who generally execute 
their Authority throughout the whole Dioceſs. 

In the next place, I ſhall obſerve who may be made a 
Dean and who not, and in what manner de is made. 
Before the Act of Uniformity Laymen were made Dean, 
as the Dean of Durham, but it was not common, and it was 
for this reaſon that ſome Men were of Opinion, that 2 
Deanry was not a Spiritual Promotion; but now no Man s 
capable of that Dignity but a Clergy- man. 
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For a Diggity it is; becauſe; he bath a juriſdiction, and 
therefore a Writ brought againſt him as Dean is good without 
his proper Name, and we have my Lord Cs word for it, (b) 
that a Deanry is a Beneſice with cure of Souls; and that it had 
been comprehended under that name in the Statute 21 H. 8. 
cap. 13. I it had not been for a Special Proviſo in that Act, 
by wtiich tis declared that it ſhall ne. 

'Tis probable this Proviſo was inſerted, becauſe at Com- 
mon Law, if a Man had a Benefice, bis Acceptance of a 
Dcanry had made his Benefice void; but 1 am certain that the 
Authorities cited by my Lord Coke in the Margent of his third 
Iafitwtes (e) do not warrant it. I Nen 4473 
For in the year Book 9 Ed. 3. 22. there was a Quære Impe- 
{it brought by the King againſt the Biſhop of Norwich for di- 
{urbing him to preſent to the Deanry of Norwich, and declares 
that it was a Benefice with cure of Souls; but that doth: not 
prove it to beſo, OL ac bogs; 2917 AR 
Anno 10 EA 3. 1. There is the like Declaration, but no 
n E. . * 3 the Regifr 38 0 5 8 
und 29 Ed. 3. 44. in | z there is not a 
e rod sd te u e 
Then as to the Patronage of a Deanry (4) if tis of Canter- 
buy or. Tori, it formerly belonged of common right to the 
Archbiſhops to preſent upon an Avoidance, but by compoſi- 
tion the Deau may be elective by the Chapter. | 
9 — ancient Deans — — in — —— — a8 
viz) by a eflier granted to t ter to 
choole, K „ —— Deans of Tork and St. Pa, are 
Elected ; but ſuch Deanrics which were tranſlated from Pri- 
iries and Convents, and were made donative after the Statute 
of Diſſolution, Cc. are now in the gift of the Queen, and 
tie Deans are inſtalled by her Letters-patents without EleRi- 
on or Confirmation; and ſuch are the Deans of Canterlgny, 
(wliſle, Durham, Ely, Norwich, Rocheſter, Wincheſter, and 
Worcefter,. & l.. "05 Wa? 
Chapter,] The Chapter. conſiſts of Prebends or Canons, 
which are {ome of the chief Men of the Church, and there- 
fre ate called Capita Eccleſia, theſe, with the Dean, are the 
py Council, with whom he may conſult in Eccleſiaſti- 
ca 06,0357: "TOE Td 907 ; 
They are à Spiritual Corporation aggregate, which they 
annot ſurrender without the leave of t : Biſhop, becauſe he 
bath an Intereſt in them, they may Sue and be ſued ; and if 
they cotmmence” an Action, the Defendant may challenge 
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any Jury- man who is of Kindred to a Prebendary; oue of 
their own body. N | | | 5 2 


©, —— — — — 


| They, with the Dean, are to conſent to every Grant made 
| by the Biſhop in order to bind his Succeſſors, for the Lu ll 
| did not 4 it reaſonable to place that Authority in the tu 
Biſhop alone. Den 1 Dy 
They are Guardians of the Spiritualties during the vacan- fo 
cy of an Archbiſhoprick, and they have Power as ſuch by by 
vertue of the Statute 25 H. 8. cap. 21. to grant Diſpenſe- th 
| tions. : | De ha 
| And as a Corporation they have Power to make Teas, | 
but they muſt take care to name themſelves right in ſuch WI 
Leaſes, for otherwiſe ewe be void; as for inſtance, if the 
they are incorporated by the name of the () Dean and Chay- pu 
ter of the College of St. Mary of Eaton, and they make a cid 
a Leaſe by the name of the Dean and Chapter of the College if 
Eaton, this 18 void. * f 
One Biſhop may have two Chapters, as the Biſhop of 
Waterford, who had the Biſhoprick and Chapter of Liſmore unit: Sh 
ed to that of Waterford in the Reign of H. 3. now tho 'tis re- ' 
gularly true, that in ſuch caſe both Chapters ſhould confirm any 
the Biſhops Leaſes, ( f? yet becauſe ſince the Union they of ( 
had ſeverally confirmed Leaſes, ſuch uſage makes the Confir- / 
mation by one of the Chapters Good. 7 Def 
So where a Parſonage in the Dioceſs of Winchefter-('g) was and 
annexed to a Prebend of Salidbary, and the Prebendary made hibj 
a Leaſe of it for 99 Years, which was confirmed by the Bi or 2 
ſhop, Dean and Chapter of Salisbury, this was beld good form 
without the Confirmation of the Dean and Chapter of Winun, - 
| Defamation. | 
This is when a Man ſpeaks reproachfully of another, 
with an intent to take away his Reputation, and tis an 
Offence of which the Spiritual Court hath Juriſdiction to pu- 
niſh the delinquent in order to retorm his manners. 
By the Civil Law the Proſecution in ſuch Caſe was left to 
the choice of the Perſon defamed, who might bring an Aci. 
on againſt the Offender proprivato intereſſe, and ſo take ſon es: 
latisfaction for the injury done by way of pecuniary Pu- ak 
nilhment. | | | 1 cle 
T? | Ser; — — an gy Writ 
ae. | Ms. <4 eu — 6 — 
ora 13: (J) x2 Rep, 2. (8) C. Mir 3 %/%½/ꝙ%ͤͥ Kit 9 4 
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Zut that Law requires that the Suit ſhould be commenced 
within a Lear after the words ſpoken, . unleſs beyond Sea, 
and if ſo, than within a Year after his return. — 

If the Proſecution is not at Common Law but in the Spiri- 
tual Court, then the Libel is brought ad vindictam publicam & 
pro ſalute anima, and not for wy recompence by Damages, 
for it is to bring the Offender to Diſgrace by open Pennance; 
but even ifi that caſe tis often commuted for Money, and fo 
the injured” Party hath no manner of recompence, only he 
hath his Coſts pro expenſis litisnsn 

It would” be an endleſs work to run through all the Cafes 
which are diſperſed in our Books relating to this matter, 
therefore I (hall only ſay, that where defamatory words are 
1 in the Spiritual Court they muſt have theſe In- 

idents. 3 

The ſubyect matter () concerning which the words were 
ſpoken muſt be ſuch which is properly determinable in that 

urt, as to call a Man Adulterer, Whoremonger, Heretick, 
Schiſmatick, Ce. n 0 b 12 f | . 

Therefare\it muſt be merely Spiritual and not mixed with 
any thing that is of temporal Cognizance, for then the Courts 
of Common Law will prohibit the Eccleſiaſtical Judges. 

After a Sentence in the Spiritul Court (i) in a Cauſe of 
Defamation, and Cofts taxed, the Party brought an Appeal 
and then obtained a Pardon; and upon a motion for a Pro- 
hibition it as held, that the Pardon was good either before 
or after the Libel brought, becauſe the Suit was only pro re- 
formatione mirum, and ſo it is where tis pro ſalute anime, but 
the Colts are not pardoned, neither hath ſuch a pardon any 
brce where the Party hath an intereſt in the Suit. 
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is an THE ſame Statute which prohibits Appear to Rome, doth 
ö pu- ' Provide, that if Juſtice ſhould not be done in the Arch- 

biſhops Court, it ſhall be lawful for the Party to Appeal to 
eſt wi be Queen in Chancery, which before this Statute was uſual- 
AQ iy made to the Pope, and thereupon the Lord Chancellor iſ- 
ſome es a Commiſſion under the Great Seal directed to an equal 
Fu- vumber of Civilians and Lawyers, who are to determine all 


Eccleſiaſtical Cauſes upon ſuch Appeals, and becauſe theſe 


5 £11 umiſſioners are appointed or delegated by the Queen's 
_—_ Writ, therefore they are called a Court of Delegates. 
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But ſuch Appeals muſt. be eke en een + the 


| Ecelef ical Court by the ſhop, or his 5 
(I.) In the Court of the — ſhop; 71 c Bi 
2.) Or in a peculiar; _._ re I 
(3.) Or from a Sentence in the Court of ed 1 
In all theſe Caſes the Lord Chaneelor may grant a Com. ( 

miſſion of courſe.; but if the Sentence is by vertus of a general WM  « 

Commiſſion from tbe Queen, then there lies no Appeal io Her I fn 

in (#) Chancery, but it mult. be to. Her geuerali das ſupreme I 

Head of the Church, and this muſt be under Herd n Ma 1 

before. the Lord Chancellor can iſſue out a Commiſſion of Wl Dil 

enn iii 33 170 5 74: h 916 ritie 
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„ . HIS is where a Man is made Incapabl/2o0 Geld: lap! 
'Benefice” by ſome Judicial Sentence in the Spiritual cen 
Court, which muſt be proceed by the ' BiſhoP bitnſelf \ 
and this is expreſly required by the (x) Canon. -Deprivation Her 
may alſo be by # particular Glauſe in ſome ft bf Parlia- the 
ment, oo in the J Cate ths provided by the Statuke' 13 Eliz, Arc 
cap. 12. chat no Title to preſent by Laps. hall accea upon BW bad 
any Depsvatien 75 facto, but after' Six Month ngtice given mon 
by the Ordinary tothe Patron. 18 MOITB( they 
The Canon allows many cauſes ef Deprivation'; but thoſe WM chat 
which are allowed by our Law r reduced t6 theſe Par. In 

Healars, * | LIMIT an / 

% Meg [7 
12.) Cntempt. t 1 2 It w. 
(3.) Cine. * allen 
Under one of theſe particulars all the following Clauss beh. 

Deprivation are comprehended. In 
Adultery, See Incontinency. A Parſon was deprived for Aa- "7 

dultery, a afterwards by a general Pardon Adultery was jo, 6x 

Pardoned ; this reſtored him to his Benefice without any Len- Dr 

tence; declaring the Deprivation void, 6 Rep. 13. "Latch 22. (b) 7 
eke Religion. Not Reading them within two Months Alehe 

after induction, and in ſuch caſe if there ſnould be a general I In ou 

Pardon that will not reſtore him, but it extends oni to Of- bat! 
fences, for which an Indictment "lies; but this neglect is not er ge 


puniſhable in ſuch a nature, os with the loſs of his Living ; Ex 

Not ſubſcribing them upo nor Gree. "20 makes 

the firſt void, without a dere K 
— 8 ap. 2. 


0 2 Roll, Abr. 223. (x) Gai 122, * 1. 2 2 
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he Willfully maintaining any Doctrine againſt them, but 
T, ä to'br giento — Gherwile is 00 
Biſhop cannot collate oy 0 | 
Atheiſm. n. 9 % AI 
Baitardy. at. | 
m Canons. "Nm — — 0 Depr | 
al  Gmmon Proyere — o- ule it is (⁊ rivation ipſo 
fe; Preaching in der ation of it; not eadingi it on of 

Two Months after ind 219 Ce. 2. op. 4. 

Dilipadetioner Tis the opinion of (2) my Lord Coke, that 
Dilapidation is a ca Deprivation, but the Autho- 
rities which he hath cited. in the Margent of his Book do not 

ove it; an tis — his opinion might induce the 
Biſhop of of Worceſter to tell us that thoſe Authorities did not 
only ſhew what the Eccleſiaſtical Law then was, but that Di- 
lapidations were allowed by the Common Law to be a ſuth- 
cient cauſe of vation, - 3 

Now, the cited by my Lord Cole aretheſe, vis 2 
Hen. 43. but that was only the o epi of Serj. Tyrrwhit ; for 
the chief Juſtice. Thirning being nion that ifa Biſhop or 
Archdeacon commited malic in — the Wood, which they 
had in right of t has gs on, were not puniſhable at Com- 
mon Law, and if ſo, he dematided of thoſe at / the Bar how 


they ſnould be $1 and I find Serj. 7 nde 
hat they e — * 


In 9 Edw. . Juſtice Mile held that if the Son 
an Abbot. 9 2552 for the Soul of his Father, a = 
ſhould ſpend the — yet he ſhould not be deprived, , becauſe 
it was a Gift which he received in * proprio; but if he had 
aliened any of the Abby Lands, he might deprived for thoſe 
he had in 2 Domws. 

In 29 3. fol. 16. There i is not a word to the purpoſe; 
os in At 2 Win is cited by the Biſhop of Worcelfer, 
9. | 
Drunkenneſs, al 11 Adr. After Admonition, by the 
Y Canon, a Clergy- man is not to go into any Tavern or 
Alchouſe but for his honeſt neceſſities. I ſind but one inſtance 
in our Books of a Clergy- man deprived for Drunkenneſs, and 
that was Ane 8 Fac. it was Parker s Caſe, n he could ne· 
ver get a prohibition. 

Feed. For 40 days. 

Forgery. 
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ing authdrity from the Biſhop, and not by an Apparator, 
neither can ſuch Officer appoint them to be paid to a Depu- 
ty or at any other place but the Houſe of the Clergyman, and 
they muſt be demanded in the name ot the Biſhop, and. he 
muſt not certifie the non payment only, but the place of de- 
mand, and all this muſt be after the 40 days are expired, for 
if he certifie before that time tis void, Sævile 1. 26. fk 

But in moſt of theſe Caſes, if the — > as ta a Supe: 
rior Court, the Sentence by that means is ſuſpended, and if 
tis reverſed upon hearing the Appeal, the Clerk continues in- 


cumbent without any new. inſtitution. n. 

Yet if the Deprivation is for a thing meerly of Eceleſiaſtical 
cognizance, in ſuch caſe no Appeal lies, and the party hath 
no remedy but by a Commiſſion of Review, which 1s granted 
by the Queen of meer Grace, Moor 790. 

In the next place there is a difference to be obſerved wherea 
Benefice is only voidable, but not actually void before a de- 
clatory Sentence of Deprivation, and where 'tis made void 
ipſo fatto by ſome Statute ; for in the firſt caſe the Party mult 
be cited to appear, there muſt be a Libel againſt him, and a 
time aſſigned both for the proof and anſwer to it, and liberty 
for Advocates to Plead and except againſt the Proof, and af- 
ter all a ſolemn Sentence upon hearing the Allegations on each 
ide, which by vertue of the (i) Canon muſt be pronounced 
by the Biſhop himſelf, with the aſſiſtance of his Chancellor or 
Dean, and ſome of the Prebendaries, or ot the Archdeacon 
and two other grave Miniſters: - enn 
But none of theſe formalities are required where the living 
is made ipſo facto void; tis true, in that (4) Caſe the Ordi- 
nary muſt give the Patron perſonal notice of ſuch Depriva- 
tion before he can have a Title to preſent by Lapſe, becauſe 
Us pznal both to the Incumbent and Patron, and tis not ſuffi- 
cient to give notice in the Church, or to fix it on the Doors 
thereof, but it ought to be vere . & perſonaliter & non 
ſcte, and if there ſhould be any difficulty —— the 
ferlon who hath the next Preſentation (as it may happen), 
or the Patron who hath the Inheritance of the Advowlon, the 
biſhop in ſuch Caſe may award a js Patronatus, and ſo give 
him notice who is found by Verdict to have the right, if he 
an be found in that County where the (1) Church is, if not, 
then publick notice is to be fixed on the Church Door; but. 
flus doth not bind the right of the (v) true Patron, it he that 


Ls OST 


0 Canon 322 (0. Dyer 346, Cro, Blix, ct. (1) Dyer 328. Cro, 
un 119, (e) Hob. 3 ñ;él | 
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145 Depaivation. 
is found by the Verdict on the us Patronatus ſhould not be 
the Parſon. Kamm aden 1:21 bf | 

It hath been lately quſtioned whether the Archbiſhop hath 
a Power to deprive a Biſhop for any juſt Càuſe, or whether 
it ought to be done in Convocation, 

Thoſe who deny the Archbiſhop's power in this Caſe, do 
affirm that he hath no ſuch Authority, either by the Canon 
or the Statute L. 1 tn b6 

That the Canons are expreſly againſt it, for thoſe dire 


that a Biſhop ſhall be deprived in a Synod of the Provence, 1 
or if that cannot be aſſembled; then by the Archbiſhop and tior 
12 Biſhops at leaſt, not as aſſiſtants, but as Judges. con 
I ſhall not enquire whether this Canon was ever received A 
in England, but the Practiſe hath been againſt it; for Biſhop WM (r) 
Bommer was deprived of his Biſhoprick by Commuſſioners ap- Rv 
pointed by the King : ky: tion 
I know tis ſaid that ſuch Commiſſions were Iſſued at that Bi 
time from the Crown, by vertue of a Supremacy Lodyed in ding 
our Kings, becauſe a Biſhop could riot be deprived in a y- Cha 
nod fo ſoon after the Reformation; for the Popiſh Biſho Engl 
and Clergy. were then too numerous in thoſe Aſſemblies for ners 
the Proteſtants, and therefore they proceeded by ſuch Com- trar 
e ee codes eee N 
But it was not an Obyection againſt Bonner s Deprivation, WW ſhou 
that it was Uncanonical,a: being done by the Kings Authority, Kere 
but becauſe ſome of the Commiſſioners were Laymen, and Clers 
what if they were? The Sentence ſhall not be therefore void, u to be 
tis not "wholly an Eccleſiaſtical cenſure, ſo that none but As 
Churchmen mult be concerned in it, for 'tis of a:mixt nature WW to be 
that a Layman may alſo joyn in ſuch a Cenſure: Other 
Beſides, ſince a Biſhop: is veſted with that Dignity by a Wn the 
Commiſſion from the King, tis reafonable that he ſhould be, 01 
deprived (where there is juit Cauſe) by the fame Authority, tion 
for tho' the Pope did formerly aſſume a Juriſdiction to deprive WW inde: 
Biſhops, it was by Uſurpation, and what Power he had be. Dilap 
fore the Reformation, the Kings of England have emo uff 
ſince they have been Reſtored to their ancient Right. 5 
a | $63.77 WiC 
I lf the 
| Dilapidations, | ß 
7 T* not only the intereſt of the Church in general to prefer MM Contr 
® what belongs to it, for the benefit of the Succeſſors; bu payme 
tis a part of Common Juſtice and Honeſty that it ſhould "WF— 
fo; and therefore the Old Canons, and particularly — * 1 
$70 


Cardinal Othobon, de Domibus Ecclefarnm reficiendis,(* and our 
own Provincial Conſtitutions. require the Clergy ſufficientiy 
to repair the Houſes belonging to their Benefices, Which, af 
they negle&t or refuſe to do, for the ſpace of Two Months after 
monition, then the Biſhop may cauſe it to he done out of the 
Profits of the Benefice ; and by the Injunctions of Edu. 6. 
Ann 1547. and of Queen Elizabeth 12. Teats aſterwards the 
Clergy are required to ſet apart the Fifth of their Revenue 
to Repair their Houſes, and to keep them in Repair. | 


” 


The Canon Law having ſo well provided for the Repara- | 


» 5 % 


tion of Houſes. belonging to the Church, the next thing to be 
conſidered is, what ſhall be acconfited Dilapidations;... 
And as to that, by the ſame Law, not only the decay of the 
(n) Buildings, but waſting the Woods, or any Eccleſiaſtical 
Revenues, or cutting down Timber, are held to be Dilapida- 
ons 3 1 man ein coin ws CS GOO LIBRE] BU 
But tis not ſo at Common Law, for the Ciuych is a Buil- 
ding; yet if tis in Decay, this is not any Dilapidation fo as to 
Charge the Incumbent, — by the General Cuſtom of 
England the Body of the Church is to be Repaired by the Ow- 
ners of Houſes and Lands, in the Pariſh, unleſs where a con- 
lrary cuſtom pre vais. vr A n ry 
ow the Waſte for which a Parſon. is to be Prohibited, 
ſhould be ſuch which goes to the Deſtruction of the Eſtate, or 
Revenues which belong to the Church; and therefore if a (9) 
Clergyman ſhould digg Mine in his Glebe, this hath been held 
to be no Waſte. 4 e eee 
As to Trees, Woods, Gr. belonging to the Church care is 
to be taken to preſerve them; for if they are felled for am 
aber () uſe but for neceſſary Repairs, or for Fuel to be Spent 
in the Manſion Houſe, the Court will grant a Prohibition, 
if a Vicar cut down Trees in the Churchyard, a Protit- 
bition lye to tay Waſte, and the () Churchwardens may 
linder him from carrying them away, this is accounted 4 
Dilapidation, and by the opinion of my Lord Oe tis 
luffcient Cauſe of Deprivation. ee eee ant 
By the Canon Law alſo, Dilapidations are made a Debt; 


Which is to be ſatisfied out of the Profits of the Church; bit a 


the Incumbent ſhould imploy thoſe Profits for his private 
elit, then tis to be ſatisfied out of his Perſonal Eftate: .. 
But the Common Law prefers payment of Debts due upon 
Contract, & c. before this Debt for Dilapidations; but not the 
payment of Legacies. | TT e 
n ; i - TO — * — a — * 
() bol ss. 2. , .. ("), 2 Balg. % () Sid. I52. _ (7) Balſt. 279. 


0 3 ul, 758, 1 Bll, Rep, 335, 8 ö 
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againſt the Incumbent himſelf, or againſt his Executor or Ad- 


- If againſt the Incumbent, then *tis proper in the Spiritual 
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„„ D 
The Proſecution for this Offence may be brought either 


miniſtrator: 


Court, and the Remedy is eaſie, for the Biſhops may Seque- 1 


ſter the Profits of the Beuefice to Repair the Buildings, &. 
If tis brought againſt the Executor it may be likewiſe in 


the Spirituał Court; but the Succeſſor may have a Special 


Action on the Cafe, upon the common Cuſtom of England, ] 
Quod omnes (r) Prebendarii 'Rettores Vicarii Reg Anylie, nar 
pro tempore Exviſtentes omi & ſingulas domus & ediſicia Pre- Wi 232 

bendarum Refttoriarum & Vicariarum ſuacum reparart & ſuſten- Wi 1:1: 
"tare — ea reparata & ſuſtentata ſucceſſor ibus ſuis dimittere tencar- no 
tur, GG. ben nit; b 
Upon this Cuſtom ſeveral (5) Actions have been brought, WW Ma 

and Damages recovered, which muſt be laid out within () wit 

Tro Vears afterwards upon the Reparations, or the Party A did 
*forfeits double the Value to the Queen of ſo much as: (hall be cip! 

received and not fo emploiec. WE: S427 be a 

But leaſt ſuch a Recovery ſhould be made ineffectualby nit 
any Secret Conveyance of the Perſonal Eſtate of the (7) In- 1 

cumbent, the Law hath provided that if any Cleręyman / tou 
makes ſuch a Gift of his Goods to Defraud his Succeſſor, e they 

{hall have the ſame Remedy in the Spiritual Court againſt tte wer: 
Perſon to whom ſüch Conveyance was made, as he might hae they 
aàgainſt the Executors of the Deceaſed Parſon; ſtart 

is to be obſerved, that the Perſon to whom ſuch Gift a culi: 
"Alienation ſhall be made, ſhall make no farther Recompencaly ferio 

than fcr the Dilapidations or Decaies which have happened A 
| _— fault or default of the Incumbent > Therefore, when a Pa pen 

on is Inducted, and finds the Buildings in Decay, and tha favor 
his Predeceſſor did not leave a'firfficient Perſonal Eſtate ii Law 

Repair them, he may have the Defects Surveyed by Wor kme why 
and Atteſted under their Hands in the preſence of Two relira 

more credible Witneſſes, which may be a means to {ecu Plura 

him from that Charge which-might enſue, for the fault or 12 take 
le# of his Predeceſlour. 2 ame 

: : | ; | = 
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Diſpenſation. See Plurality Comendam, 
ue- TH d is a term uſed amongſt the Canoniſts, and it ſigni- 
fies a particular Privilege granted to a Perſon either to 


have or do that which by the Canon Law be was prohibited 
to do, Cc. | | 


l, The firſt Diſpenſations were only relaxations of that 2 
gli, nance which Perſons were to undergo who had tranſgreſſed 
againſt the ancient Canons of the Church, but not a total 
ten- releaſe of the force of thoſe Canons, fo that they ſhould, be 
- no longer binding upon the Conſciences of Men. 
But after wars the Canoniſts made it to be a Licenſe for a 
ht, e Man to do that which he could not lawfully do without it, 
u 2 707 obante to the Canon it ſelf; and the Biſhops 
ay did uſually diſpenſe with thoſe Canons which concerned Diſ- 
be cipline upon pretence that the intereſt of the Church might 
be advanced by it, and by this means the ſeverity of the pri- 
al by mitive Diſcipline was laid aſide. „ aura, 
) In- This made the Biſhops of Rome, who were generally ambi- 
man tious of Reputation to ſtand up for the ancient Canons, and 
r, be thcy proſecuted the matter with ſo much Zeal, that the 
the vere eſteemed to be the Guardians of thoſe Canons, till at laſ 
bare they aſſumed a powgr over them, and then this Doctrine was 


ſtarted, that the authority of diſpenſing with them was a pe- 


ift or culiar Prerogative veſted in the Biſhop of Rome, and that no in- 


pence e feriour Biſhop had any manner of power to diſpenſe. 
pened Afterwards by the permiſſion of this very State, and by 
| Par open and ſolemn deciſions in our Courts of Juftice made in 


tha favour of the or le diſpenſing Power; the Eccleſiaſtical 


ate Laws were almoſt made uſeleſs, and this was the occaſion 
meu why the Parliament Anno 21 H. 8. cap. 1 5 thought fit to 
"woo reftrain and limit that power, and they began in caſes of 
(ecu e Pluralities; for by the Canons of the Church no Man was to 


take more then one Benefice with cure of Souls, becauſe the 
— Perſon could not reſide in two places at the ſame 
ime, | 

But the Pope to encreas his Revenue, did diſpenſe with 
Men to take pluralities without number or value, and there- 
fore by that Cature the acceptance of a ſecond Benefice with 
ure of Souls, where the firſt was of the yearly value of 81, 
ra made void, and that any Diſpenſation to the contrary 
1100 mould not only be void, but the procut ing the ſame 
4 ſhould forfeit 2aJ. to by divided — the Queen and 
a Fab 


or 14g 
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About four Years afterwards the (4) Parliament taking 
notice that the Nation was mage poor by Exactions of the 
Biſpop of Rome; and that he raiſed great ſums of Money by Diſ- 
penſations ; they prohibited all Perſons to Sue for them from 


Rome in any caſes whatſoever, and therefore they veſted the 


Archbiſhop of Canterbury with a Power to grant the ſame in 
things formerly uſed to be diſpenced withal, but not other- 
wiſe without the approbation of the King and his Council, 
My. Lord Hobert (b) tells us, that the meaning of thoſe 
words mult be, that the Archbiſhop might Diſpenſe in all 
ſuch Spiritual Matters, which the Pope formerly did quai de 
jure, but not in every thing which he did generally, for he 
granted Diſpenſations againſt the Lav of God, (viz. to Mar- 
ry within the prohibited Degrees, and likewiſe againſt the 
Laws of this Kingdom; as for an Alien who neither ſpoke 
or underſtood Engliſh'to have a Benefice here with cure of 
Souls, tho he never reſided upon it; and tis not ſufficient to 
ſay, that ſuch a place may be ſupplied by a Curate, becauſe 
the grant muſt be firſt legally fixed in the Grantee before it 
ſhall go in Deputation to another, 

But tho the Pope did aſſume this tranſendent Authority, 
yet I find a Power was lodged in the Kings of England long 
before H. 8. to grant Diſpenſations in Eccleſiaſtical Cauſes, 
as in cafes of Appropriations, Commendams, Exemptions, 
Pluralities, &c. | 53 

Io inſtance in ſome more particularly, (vix.) by the Ca- 
non Law every Spiritual Perſon is viſitable by his Dioceſan, 
but Williams, called the Conqueror, exempted the Dean of Battel 
in Suſſex from Epiſcopal Viſitation, and ſo it continues at 
this very day. e 8 ale 

And even at that me when the Pope was Cas my 
Lord Hebert calls him) Denon meridianus, and his Authority 
very great in this Kingdom; the Crown kept poſſeſſion of 
that juſd Power of diſpenſing. in Spiritaalibss, as to retain a 
Benefice with a Biſhoprick to hold two Livings, &'c. 
Tie true, it was the Opinion of ſome (e) Parhaments in 


that King's Reign, that the Biſhop f Rome had deceived the 
People of England, by perſwading them, that he had anad- 
ſolute Power to diſpenſe with Human Laws in all Spiritual 
Caſes; that it was an Uſurpation which derogated from the 
Imperial Crown, becauſe the King had no Superior here, and 
that the People were not bound to obſerye the Laws of any 
Fereign Prince or Prelate, but only the ancient and accu- 
0) 23 9, 8. cap. 21. (i) Bob 14. (e) 20 H. ep 16 
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tomed Laws of this Realm, and that therefore it was both 
juſt and reaſonable that the King and Parliament might dil- 
penſe wy ſuch Laws, and accordingly they did difpenſe 
with the ſame. tk. | 

For tho ſome of thoſe which we call Eccleſiaſtical Laws 
were at firſt made by a Foreign Prelate, yet being eſtabliſh- 
ed here by a long and continual ufage they are now become 
the Laws of the Land, and not to be diſpenſed withal by that 
n they were originally made but by the Queen 
her felt. | ; 

And as ſhe may diſpenſe with thoſe Laws, ſo ſhe may par- 
don all Suits in the Eccleſiaſtical Courts, which are pro refor- 
| matione morum, or pro ſalute anime. 


Divorce. 


T HIS is a Separation of a married Man and Woman by 
the Sentance of an Eccleſiaſtical Judge qualified to pro» 
nounce the ſame. _ | 
Tho the Sentence is now given by ſuch a Judge, yet ori- 
ginally the Church had no Power to Divorce for 1nceſtuous 
Marriages, and ſo to Baſtardize the iſſue, for theſe were Acts to 
be done by the Civil Powers, and by the Coertion of fuch 
Laws to which the parties were locally ſubject ; the Church 
bad only Power to prohibit ſuch Perſons from receiving the 
Communion with the reſt of the Chriſtians, | 
But notwithſtanding the Spiritual Court hath now a Ju- 
tiſdiction in this caſe, yet the Judge is reſtrained in this part 
of his Judicature by ſeveral Canons; as for inſtance, 
(1. ) (e) He ſhall not give Judgment upon the confeſſion 
iy of the Parties alone without any other Proz. 
(2.) (F) The Sentence muſt be pronounced in open 
Court in the Seat of Juſtice, bur not without the knowledge 
4 —— Archbiſhop, Biſhop of the Dioceſs, or Dean of the 
1 ches. ; 
N (3) (g) And that in all Sentences of Divorce a menſa&: 
b⸗ 7 the parties give Bond not to Marry during cach others 


(b) The Judge offending in the Premiſes, ſhall be ſuf] 
— ded from b Ole for a Year, and the Sentence of Divorce 


oy WI all be void. —_— 
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There are ſeveral cauſes of Divorce, of which our Law 
takes notice. 7 FE 

(1.) Precontratt. 3 

(2). Qu ſanguiniiy, Affinity, Impuberty. 

(3.) Frigidity. ? 4 

And theſe are 4 vinculo Matrimonij. 7 

(40 Adultery, Fornication, Propter ſavitiam. 

And theſe are only a Menſa & thero. 


In all thoſe Caſes where the Divorce is 4 vinculo moatrimnij 


the Marriage was not de jure, becauſe it was void ab initio,” for 
where the incapacity ariſes by reaſon of any matter precedent 
to the Marriage, there tis only de facto, and the Sentence of 
Divorce in ſuch caſe is only declaratory, that the Marriage is 
diſſolved, for it was abſolutely void before; (i) and either 
of the Parties might Marry again tho' the other was living. 
But tis otherw1ſe where the Divorce is occaſioned eæ cauſa 
Jubſequenti as in caſes of Adultery, Fornication, Cc. for 
there the Marriage being once good, or as my Lord Coke (5) 
calls it jaſtæ nuptiæ can never be diſſolved, becauſe ſuch ſub- 
ſequent Cauſe cannot effect the bond of Marriage, tho tis 
ſufficient to ſeparate the parties a menſa & thoro, which is in 
the nature of a temporal but not a perpetual Divorce, and 
if either of the Parties Marry again, the other being living, 
ſuch Marriage is void, and ſo it was adjudged in the caſe of 
Rye and Fulcomb (I). 8 | 
And as a farther confirmation of the Law in this matter, 
it was adjudged about two years afierwards that a Divorce 
(mm) canſa adalterij is no Bar of Dower which ſhews that the 
Marriage is not diffolved. © _ 3 5 
But tho it ſtill continues, yet ſuch a Divorce 4 menſa & 
thoro doth protect each party from being a Felon, tho they 
marry again the other being hving, for Poligamy was not 
Felony till made ſo by the Statute Anno 1 Tad cap. 11; in 
which there is a Proviſo, that it ſhall not extend to Perſons 
legally divorced. ; 1 8 © 3 
Iiis true the Court Anno 12 Car. Go. 461. doubted of this 
matter in Poreſt's ( Aſe where the Divorce was propter ſevitian 
of the Husband, and the Woman married again, her-fit 
Husband being then alive, but no reaſon was given for this 
doubt, only that many inconveniences might enſue Divorces 
upon ſuch a ptetence, and therefore they adviſed the Woman 
to get a Pardon, cho the Divorce in this caſe is grounded upon 
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natural Right, and like a Divorce, for Adultery is never to 

be allowed upon the confeſſion ot the Parties, but upon plain 
roof, | 

8 Pzecontract.] I ſhall now treat of the ſeveral cauſes o 

Divorce before-mentioned, and firſt of Prxcontrat, 

This makes a nullety of the Marriage 4b initio ; bug if a Man 
marrieth a Woman who is (a0 ptæcontracted to another, 
and hath Children by her they are his Children till the Di- 
yorce, and then they are Baſtards. _ 2 

A Præcontract is called a Marriage per verba de præſenti 
tempore, now if after ſuch a contract the (o Woman martieth 
another, the Man with whom ſhe contracted, may compel 
ber by a Sentence in the Spiritual Court to marry him with- 
out making the other Man whom ſhe _— married a 
party to the Suit, and without any Sentence of Divorce as to 
that Marriage, and if they Marry after ſuch Sentence, their 
Children ſhall be Legitimate, and this was Bunting's Caſe. 

Conſanguinity and Iffinity.] 1 (hall in the next place 
treat of Conſanguinity and Affinity in the prohibited degrees, 
one of which is a telation ariſing out of nearneſs of Blood, 
the other out of Marriage. | : 

Cajetan was of Opinion, that the Laws concerning Mar- 
nage in Leviticus did not bind the Chriſtian Church, becauſe 
they were only poſitive Precepts given to the Jemt, and there- 
fore were binding to them only, and not to Chriſtians. | 
ut this ſeems to be a miſtaken Opinion, for Marriage was 
inſtituted in a pure State of Innocence, tho' it was after- 
wards corrupted by the inceſtuous Conſociations of Kindred 
in the very neareſt Degrees, which was diſpenſed withal in 
thoſe early Days, till the World was competently Peopled, 
for at firſt the Marriage of a Brother with a Siſter of the whole 
Blood was not thought unnatural but neceſſary, it was en- 
Joyned by the poſitive Command of God, which was to en- 
craaſe and multiply; and if Adam's Sons had not gone into 
their Siſters, I cannot ſee how the World had been encreaſed; 
ſo that Brothersgnarrying their own Siſters ſeems to be cov 

After the Flood many Marriages which were afterward pro- 
hibited by Moſes, were not only Lawful, but rewarded with 
particular Bleſſiings, as that of Abraham with Sarah, who 
was his half Siſter by the Mothers fide, which was expreſly pro- 
hibited in Leviticus (p), ( vix.] Thos ſhalt not diſcover the ſhame 
if thy Sifter the ter of thy Father. ; 
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And even Moſes himſelf was born of an inceſtuous Mar: 

riage between Amram and Fochobed (q), who was his Father's 

Sifter, which is within the Levitical Degrees (7). 116 
But that primitive Bleſſing which was originally given by 

God himielfto Adam in Paradiſe, that he ſhould: be Ernie 

and Multiply, and repleniſh the Earth, was reftrained by 


Moſes after the, World was peopled, by laving down Rules 


and prohibitions concerning the degrees of Kindred and Af. 
finity, which he formerly and particularly gave to the Man, 
but none to the Woman, yet the reaſon of one extends to 
the other. | 

Now tis to be obſerved, that the Prohibition was given to 
the Man, becauſe in the Act of uncovering the nakednef,, 
Ge. he is 22 the firſt Agent, and the Woman is only 
conſenting to it, for tis as impoſſible that ſhe ſhould uncover 
his nakedneſs as tis for her to raviſh him. | 

Some of thoſe Rules are moral Precepts and declarative of 
the Law of Nature it ſelf, and by conſequence were not only 
obliging to the Fews, but to all Chriſtian People; as for in- 
tance, in the deſcending Line a Man is prohibited to Marry 
his Daughter or Grandanghrer, and as to nearneſs of Blood in 
that Line, the Prohibition goes no farther, but morally it 
extends to all others deſcended from bim, tho never ſo re- 
mote, and the reaſon is given by the learned Grotius (/) be- 


cauſe, tho the Wife is ſubordinate to the Husband by the 


Laws of Marriage, yet that allows ſo great a familiarity be- 
tween them as is not conſiſtent with a duty of a Child to a 
Parent, for in the aſcending Line the prohibition goes no far- 
than the Marriage with ones Mother in expreſs ternis, but all 
degrees upwards in that Line are equally prohibited, tho not 
expreſſed, ſo that there can be no lawful Marriage either in 
the deſcending or aſcending Line cf Generation. {e 
Now the reſt of the Levitical prohibitions in caſes of Mar- 
riage ſeem to be warranted by God himſelf (t) for when a 
certain Sect of the unbelieving Phariſees were of Opimon, 


that they ought to keep the Law of Moſes, ayd ſome of them 


who came from Fudea had taught the Gentiles that they 


could not otherwiſe be ſaved, when theſe Men could not be 


convinced to the contrary by the Arguments of St. Paul and 
Barnabas, they went together to Feruſalem where a great Coun- 
eil of the Apoſtles and Elders were aſſembled to determine 
this matter, and Peter who was their Speaker, told the Peo- 
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ple that theſe Men tempted God by their Opinions to put a 
Yoak upon the necks of the Diſciples, which neither they or 


their Fathers were able to bear; the reſult of this Council was 


it appears by the Letter which they ſent” to Antioch) that 
12 — h the Holy Ghoſt, and to them to lay upon 
the Gentiles no greater burthen then thoſe four ne "= 
things; £02 L641 
(1) To abſtain from Meats offered to Idols: 
(2.) Erom Blood. | | 
(3.) From things ſtrangled, 


(.) And from porneia, which our Tranſlation hath ren- 


dered Fornication, but in the Sept uagint it Ggnifies any unlaw- 
ful or inceſtuous Copulatio. 0 

It could not be ſimple Fornication, becauſe by the v 
Law of Moſes, . that was ſat isfied by the marriage of the Man 
with the Woman, and frequently by a pecuniary com- 

So where St. Paul in his Epiſtle to his Clrinthians (v) con- 
demns the marriage with his Father's Wife, becauſe it. was a. 
Firnication. not 10 much as named amongſt the Gentiles, this 
could not be intended of a ſimple Fornication, . but of any in- 
ceſtuous Marriage. * | bh 

Another of thoſe Prohibitions is, that a Man ſhall not diſ- 
cover the nakedneſs of bis Brother's Wife. © 

Tis to be obſerved, that before this Prohibition, it was not 
only lawful, but a Man ought to marry his Brother's Wife. 
it ke died without Iflue, and the raiſing up Seed to him was 
called the doing the Office of a Kinſman, as in the caſe of 
Onan (x) beſqxe the Law. | | | 

After the Law this was ſo well known amongſt the Evan- 
xlifts, that when the Sadducees () who denied the Reſur- 
rection, told our Saviour that Moſes lard, if a Man died 
without Children, bis Brother ſhould marry his Widow, 
and raiſe up Seed to his dead Brother ; and having likewiſe 
told him, that one amongſt them had married feven Bro- 
thers ſucceſſively, and asked him whoſe Wife ſhe ſhould be 
at the Reſurrection? Our Saviour did not condemn the Cu- 

or take notice that the Marriage was unlawful, but 


anſwered the Queſtion plainly, (viz.) That at the reſurreftion 
there mas no ing, &c.. 


But tho this Law was not binding to the Fews, unleſs the 
dead Brother had no Iſſue; yet tis obligatory to us Chriſti- 
ans in the ſtridt ſenſe and acceptation of the words; for St. 
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1 Divozce.- | 
ohn Baptift told Herod Matt. 14. 4. it was unlawful for him 
— — his Brother's Wife, ab . | wy 

There is another degree of Affinity which reſembles this 
and tis where a Man marries his Wiwe's Sifter, this is likewiſe 
within the Livitical degrees. IR? 

But ſome Arguments have been invented to prove that the 
reaſon is not the ſame in theſe caſes, for the Text ſhews upon 
what account one Brother ſhall not marry the Widow of his 
deceaſed Brother, viz. becauſe he ſhould not diſcoyer the 
nakedneſs of his Brother's Wife. | . | 
No that can be no reaſon againſt a Man's marrying his 
Wife's Siſter, becauſe it muſt be preſumed, that he hath un- 
_ bis firſt Wite's nakedneſs before he married her 
Siſter. E | 0 | 
Ihe Scripture which concerns this caſe is in theſe words, 
viz. (4) Thou ſhalt not take a Wife to her fiter to vex her to un- 
cover her nakedneſs, beſides the other, in her life time, which im- 
plies that 1t may de done after one Sifter is dead, for then 
ſhe cannot be vexed, 

It was the Opinion of Grotius () that thoſe words ought 
not to be underſtood as an indefinite Prohibition that one 
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Man ſhould not marry two Siſters, but that he ſhould not hi 
have them at the ſame time, and he tells us, that by an Apo- ſg 
ſtolical Canon (c) ſuch Marriages were not condemned as ed 
ſinful but inconvenient, and the puniſhment was that the he 
perſon ſo marrying could not be admitted into the order of a pL 
Prieſt: But ſome are of Opinion that the ſaid Canon cannot 25 
de underſtood of having two Siſters at the ſame time, for that th 
was never permitted amongſt Chriſtians, thereſpre it mukt be ſu 
intended of marrying one Sifter after the death of another, 
and if that was lawful when that Canon was made, why ar 
vas there any puniſhment · inflicted for doing a lawful Act: hit 
if it was unlawful at that time, how come it to be lawful pr 
ſince? . ria 


A degree a little more remote, is the (d) marrying the Wives 
Siſters Daughter; there was a Libel in the Spiritual Court 
againſt the Parties thus married, and they proceed there to 
Excommunication, but a prohibition was granted, and the 
Defendant demurred upon it, but it doth not appear what 
became of the caſe, yet my Lord Vaughan (e) tells us, that in 
the very like caſe a prohibition was denied, tho this marriage 
33 not expreſly within the Levitical degrees, but becauſe Mar- 
riages more remote are forbidden, the high Commiſſioners 
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gave Sentence of Divorce (f) in ſuch Caſe, and upon a mo- 
tion for a Prohibition upon. the Statute 32 Hen. 8. it was de- 
nied, becauſe the Court never Prohibits in Caſes of Marriage, 
but where they are out of the Levitical degrees, and this was 
Aan s Caſe; Iis true, Serj. Moor hath reported the ſame 
Caſe to the contrary, viz. That a Prohibition was ares 
tauſe it was a Marriage not Prohibited, but this might be up- 
on the firſt debatTof the Caſe; for my Lord V aug han tells us, 
that at firſt Prohibitions were granted upon the (g) Statute, 
in Caſes which were not ſpecifically mentioned in the 18th of 
Leviticus, but that upon conſideration of the degrees therein 
Prohibited, conſultations were afterwards granted, becauſe 
ſome Marriages muſt be Prohibited which are not nominall 
expreſſed in that Chapter, as the Marriage of the Father wit 
his own Daughter. 2 55 

So where a Man Married his Siſters Daughter, this is not 
within the Levitical degrees; and this was (þ) Sir Giles Alling- 
tons Caſe, but Huntley tells us, it was the Daughter of his 
half Siſter, by the Father's ſide, and that he was fined 100001. 
committed, excommunicated and Divorced. SY 

A Man Marricd his great Aunt, being the (i) Widow of 
his Grandfathers Brother, by the Mothers ſide, and this was 
not held Inceſtuous; but Marrying with an Aunt is Prohihit- 
ed, becauſe tis a Contradiction that ſhe ſhould be inferior to 
her Husband in point of Marriage, and ſuperior to him in 
point of Parentage. e N 
© The reaſon is not the ſame where the (J) Uncle Married 
the Neice, becauſe he is ſuperior in both reſpects, but yet in 
ſuch caſe a conſultation was granted. 

But now by the Statute 32 Hen. 8. cap. 38. all Marriages 
are declared to be lawful between Perſons who are not Pro- 
hibited by God's Law to Marry, and that no reſervation or 
prohibition (God's Law excepted) ſhall impeach any Mar- 
riage within the Levitical degrees, which are as follow; 
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'Tis to be obſerved upon theſe degrees, that in Affinity the 
Man is prohibited to Marry his-Uncles Wife; the Text in Le- 
viticas is his Father s Brothers Wiſe; but to Marry the Mothers 
N Wiſe is within the ſame degree, and that & not Pre- 
nibite . | ark 10611 
He is likewiſe forbidden to Marry his Brothers Wife, which 
was not Prohibited by the Jewiſh Law generally, but only in 
caſes where the Brother died leaving Iſſue, for if he had none, 
the ſurviving Brother was commanded to Marry the Widow. 
He is alſo Prohibited to Marry his Wife's Siſter ; but this 
was not forbidden to Rogen but only during the life of both 
Siſters, that the firſt Wife might not be vexed by her Husbands 
Marrying her Siſter, for Poligamy was allowed amongſt the 
8 ts - 5 P 


Abofit 23 Years after the making the aforeſaid Statute; viz. 
Anno 5 Elis. there was a Table ſet forth by the Queen, in 
which the degrees of Marriage was contftined ; and about 40 
Years afterwards, (viz.) Anno 1 Fac. all Perſons were Pro- 
bibited by the (*) Canon to Marry within the degrees Pro- 
hibited by the Law of God, and expreſſed in that Table, and 
that Marriages otherwiſe contracted ſhall be Inceſtuous. 

Tis probable, the Statute was not made upon any Reli- 
ious conſideration, but in a compliment to Hen. 8. who had 
rried his Elder Brother's Widow; and (as the Hiſtories of 
thoſe times mentiom being very weary of her, deſired a Di- 
yorce upon a ſ{cruple of Conſcicnce, that the Marriage was 
unlawſul, and having procured the Opinions of ſeveral Dit 
vines in his behalf, the Parliament made that Law to prohi- 
bite Marriages within the Levitical degrees, which was a con- 
irmation of his Divorce; for this is the firſt inſtance which 
can be given of the Parliaments medling with Marriages, in 
the degrees of Kindred: | 9 ar | 

However, a Law it is, and my (⁊) Lord Coke in his Expo- 
ſition upon it, tells us, That all the La of God which Pro- 
hibits W is conteined in the Levitical degrees, which 
muſt be a miſtake; for Perſons precontrated, and thoſe which 
are naturally Impotent are prohibited by God's Law to Mar- 
ty, becauſe the end of Marriage is fruſtrated where there is a 
natural Impotency in either Sex, and yet ſuch Marriages are 
not prohibited by the-Laws of Moſes. 1. 13 

Ympuberty. ] Marriages infra nubiles. annos are unlawſul; 
now the Age of conſent for a Man is 14 Years, and for a 
Woman 12 Years, and therefore if Two are Married before 
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156. Divozxee. | 
the Age of conſent and are Divorced for that Reaſon 3 
they come to full Age, the Woman, may have an —bys 
(a) Lands given to them in Frauk Marriage, which ſhews 
that the BBnd of Marriage is diſſolved, for'otherwiſe ſhe could 
not have an Aſſze againſt her Husband. Ys > 

It was for this Cauſe that (b) Kenn was Divorced, and 


thereupon à Queſtion did ariſe, (viz.) he had Iſſue by his 


Wife from whom he was Divorced, and afterwards he Mar- 
tied again, his firſt Wife being Living, and he had likewiſe 
Iſſue by his fccond Wife, which Marriage was by ſentence in 
the Eccleſiaſtical Court declared to be lawful after his Death, 
the Queſtion in the Court of Wards was, who ſhould be his 
lawful Heir ? and it was adjudged that the Daughter of his 
ſecond Wife ſhould inherit; for tho it was proved that he 
lived with his firſt Wife 10 Years before the Divofte and 
were both of Age of conſent, yet ſuch conſent ſhould not be 
averred againſt a Sentence of Divorce, ſo long as it Rood un- 
repealed; becauſe the Eccleſiaftical Judge had declared the 
Marriage void, and he 1s Judge as well of. the Age of conſent 


as the Original Contrast. e ES 
'Tistrue, ſuch Sentence of Divorce might be Repealed after 
the Death of one of the Parties, in an Action at Common 
Law, where the conſent may be 22 when the Parties 
were of Age, for the Divorce for Impuberiy is but Evidence, 
and not concluſive, becauſe the matter js properly triable in 
the Temporal Courts. 
But tho' a Divorce may be repeated after the death of the 
Parties. yet a Sentence of Divorce ſhall never be given aſtet 
their death, for that would be to Baſtardize their Iflue. - 
| Now, he who would Baſtardize an (c) Heir muſt make the 
Marriage void, by ſome Judgment legally executed, but that 
cannot be done after the death of one of the Parties, becauſe 
the Marriage is then determindeeeeꝓQQ.. 
. Fiigidity. ] This is a Term which relates only tothe Man, 
who hath a perpetual inability to Generation, and tis called 


- &rotitudo or impotency, when it relates to a Woman. 


As to this matter there happened a very remarkable Cafe, 


Anno 40, C 41 Eliz.. which was thus; 


The Wife of one (d) Bury was Divorced: from him cauſs 
frigiditatis, it appearing that for Three Years after the Mar- 
riage ſhe remanſit virgo intafta propter perpetuam inpotentian of 
her Husband, he afterwards Married again, and his Wife had 
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Children, and the queſtion was, whether they were legiti- 
mate or mot, and adjudged that they were, becauſe Born- 
during the Coverture, and before any Divorce had as to the 
ſecond Marriage, which they agreed to be vbidable, but that 
it continued 1 till it was diſſoved. Kaka 
My Lord Ole tells us, a Writ of Error was brought upon 
this ſudgment, and that it was affirme1 in the Queen i- Bench 
upon great deliberation, but yet it ſeems to be à very hard 
Judgment, and the diſtinction which is there made, (viæ.) 
that a Man may be habilis & inhabilit diver ſi temporibus, is not 
applicable to the circumſtances of that Cafe ; tis true, a Man 
may be ſo, where the inability is e male ficio, but if a Man 
hath a perpetual and natural impotency, tis impoſſible he 
ſhould be habilis at any time, and the Martiage in ſuch Caſe 
is not yoidable, but void abinitio. | 3 
'Tis to be obſerved that the reaſon of the Sentence before- 
mentioned 18 agreeable to the Civil Law, which requires that 
there ſhould be a Cohabitation for three Years, for the trial 
> the diſability, before any proof is allowed to the contrary; 
unleſs it plainly appears upon the Oath of able Phyſicians, 
and upon inſpection of the Perſons, that the ĩmpotency is not 
accidental but natural, and incurable. „ 
Io the like ſe was the Lady Eſſeæ Caſe; who, upon her 
Petition to King Fame: the firſt, obtained a Commiſſion under, 
the Great Seal,direRed to the Archbiſhop of Canterþury,and to 
5 other Biſhops, &c. to proceed in a Cauſe of nullity of Mar- 
mage, ween the Earl of Eſſex and het ſelf, by reafon of his 
ngidty. AUD OT ee hs gn 
The Libel againſt him was, that for Three Years after the 
Marriage they did cohabit as Man. and Wife; but that be- 
fore, and ſince the Marriage, he had a perpetual Impotency, 
a leaſt in reſpect to her. e e ee 
Te Earl replied, that he was frigidus quoad illam, but not, 
4 to any other Woman, for he found that ſhe was not apr« 
to have Children. | = " L 9p 2 2 5 1 - þ 
Thereupon the Commiſſioners appointed Three Ladies and, 
Two Midwives to inſpect ber, who returned that ſhe was pra, 
and becaufe the Law prefurnes that where there is Three Years. 
ohabitation after Marriage, & nll ad copmems, there mult be, 
potentia coeundi in viro, which dilability, whether it proceeds 
om any natural defect, or by any other accident whatſoever,” 
ſet if it preceede the Marriage, it ſhall convict the Man ot 
Impoteney; and by conſequence make it void --- 
Tdulterp. Ne Adultery there maybe a Divorce, a Men- 
' & thero, but the Marriage = contiaka 3 cherefote, ih che, 
us- 
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(e) Husband after ſuch a Divorce releaſes a Boixt,made tohis 
Wife. before the Coverture, tis good. DE Em 

But yet after ſuch a Divorce the () Wife may Sue alone in 
the Spiritual Court, for a Defamation, and the Husband's 
releaſe in ſuch Caſe is not good, becauſe the Suit was meerly 


for à Spiritual matter, tis to reftore her to her Credit and 
Reputation, and the Colts are not given to recompence any [ 
Damage, but only pro Expenſic litis, ſo nothing is veſted in t 
the Husband upon which this Releaſe might operate. c 
"Tis true, if after ſuch a Divorce the Woman will Sue alone 4 
for a Legacy, the Releaſe of the Husband ſhall be good, be- t 
cauſe the (g) Legacy was once veſted in him by the Intermar- b 
riage; and the Suit brought by the Woman was for a real In- ri 
tereſt in the thing it ſelf, which ſhe had loſt by the Intermar- 
riage. n 4 | ti 
St. Mathew tells us, That whoſoever ſhall put eway his Wif: F. 
2. "ris for Fornication) and ſhall Marry another, cummittet th 
Adultery ; () from whence it hath been concluded, that Ac 
where the Divorce is for Forvication, the Innocent Perſon be 
might marry again without being Adulterous. the 
But the words of the other 1 being u, and the 
without any exception, are ind ifinitely againſt Marriages, ſor 
after any manner of Divorce, as thus, (i) Mhoſae ver ſhall put M 
away his Wiſe, and Matrieth another, committeth Adultery; and Tia: 
whoſoever Marrieth her who is put away committeth Adultery ; and 1 
(Y St. Paul tells us, That the Wife ſhould not depart from her Hu- Ma 
band, but if [he d:parts let her remain unmarried. in t 
Now the Anſwer to this may be, That where an inſpired her 
Writer aſſerts a thing fully in one place, and not ſo full in Co 


—_—— that muſt be expounded by the place which 1s molt 

_ *Tis probable, that upon the Authority of. theſe Scriptures 
the ( xf Canon Law eis againſt Second Marriage, after any 
Divorce, whilſt both Parties are Living, by which Law there 
is a reſtraint in the very Sentence it ſelt, (vis.) that the Pat- 
ties ſeparated 4 Menſa & thoro, ſhall live chaſtly, and not 
Marry during each others Life, and that no Sentence of Di. 
vorce ſhall be pronounced until the Party requiring the ſamt 
ſhall give good Security and-Cautionto the Court not to hel 
the {aid Prohibition; and if the Judge ſhall: give Sentence in 
any other manner, () he ſhall be ſulpended rom the cxerciſe 
of his Office for a Year, and that the Sentence {hall be void. 
(e i Eliz gos. - Moor 60g. 6838. ( 1 Rol. Rep. 406 2 Rol. Ab 
> Ws Rol. Abr, N © 19 . 40 5 885 16 Lü 
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| Divgzce-: 159 
„Now, in all theſe Sentences of Divorce, or rather Separa, 
tion, 4 Menſa & thoro, the Civil, Law requires athens 
ſhould be. this Clauſe, (vis, Di 770 J 2 S. fling artes illa 
gue cnpiunt. drvortiam ratione Adulterii allegati & probat. 4 
tharo, & Menſa. ac muta cobabitatione. ac obſe quiorum. conjuga- 
liam impenſiane donec, & quouſq; duxerint invicem reconciltandas 
& non aliter nec alio modo ſeperamus, and not only the Securi- 
ty beforementioned is to be given, but the Judge himſelf is re- 
quired expreſly to inhibite the Parties from Marrying again, 
and to admoniſh them to live ſingly till reconciled, and if 
they Marry afterwards tis acconnted by the Canon Law to 
be ory ag and the Parties may be puniſhed in the Spi- 
ritua ourt, £ 1 125 8 7 1 

But this ſeparation, whilſt the Bond of Marriage ſtill con- 
tinued, was an invention of the Canoniſts, far the ancient 
Fathers of the Church had no notion of it, they were of opinion 
that the Bond of Marriage was actually diſſolved in caſes of 
Adultery, eſpeci x where the Woman was an Adulteres, 
becauſe the end of Marriage being to aſcertain the Iflue, and 
the Contract it ſelf being nq, more than a mutual transferring 
the right to each others Porto in order to that end; there- 
fore, the breaking that Contract doth 1 that the 
Marriage is diſſolved, and the rather, becauſe the end of Mar- 
ee, rn nt 2g 05 vo 

1 ſhall conclude this Head with the famous Caſe of the 
Marchioneſs of Northampton, who was convicted of Adultery - 
in the Reign of Hen. $. and the Marqueſs was Divorced from 
her in the Feginoiog of the Reign of Edu. 6; and thereupon a 

mmiſſion was granted directed to Archbiſhop Ganmer, 
and to 9 other Divines, to certifie whether ſhe continued his 
Wife, notwithſtanding the Divorce 4 Menſa & thoro, and 
whether by the word of God he might Marry another. . 
But before this matter was determined, the Marqueſs Mar- 
ned again, at which the Privy Council were, offended; be- 
cauſe, according to the Canon Law the firſt Marriage was 
200d, and continued after fuch a Divorce. _.  _ © 

The Marquis inſiſted, that by the Law of God the very 
bond of Marriage was diflolved for. Adultery; and that Mar- 
nage it ſelf was never a: to be indiſſoluble till the Church 
of Rome had made it a Sacrament, but yet that Church by 
the help of the Cancniſts had invented ſuch diſtinctions which 
made it eaſie to be avodeee tl. 
Ihat it would be very inconvenient if a Marriage ſhould 
dot be diſſolred for Adultery, N then the innocent + . 

| 1 n 


200. Didazee, 
fon muſt live with the guilty, or be tempted to commit the 
Alike Sin, if the Bond of Marriage (till continue. 
In ſome ſhort time afterwards: the Delegates gave Judg- 
ment in favour of the Second Marriage, and amongſt other 
bars they founded it upon the definition our Saviour made 
' That two ſhould be one fleſh ; ſo that when that was divid- 
*% as it muſt be by Adultery, the Marriage it ſelf was diſ- 
5 ien, N 27 8 f 8 
N Ibat St. Paul ſpeaking of an Unbelieyer departing from 
| his Wife, tells ue, that in ſuch caſe the believing Party is not 
under Bondage, which is an intimation that the Bond is 
diſſolved meerly for farſaking his Wife, and if fo, it muſt 
certainly be diffolved for Adulteiy. "a8. 
Ti true, the (4) Sentence given by Ga N Was 
abput 4 Years afterwards confirmed by a private A of Par 
liament, to which Two Peers and Two Biſhops diſſented, 
and the Second Marriage was declared to be _ by the Law 
of God, any Canon or Ecckfſiafiical Law to the contrary not- 
withſtanding. | 0 ea et 
Blut in the very next year (viz.) Anno 1553; that Act was 
repealed, and the reaſon is mentioned in the Preamble (viz.) 
becauſe it was obtained upon private reſpects, and that it 
was, an incouragement for licentious Perſons to procure Di- 
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5 vorces upon falſe Allegations, at 
| | Peopter Saevittam. ] A Divorce cauſa Sevitie is grounded 
ex inre nature, for ſince Marriage was inſtituted in a Stateof 
Innocence, it muſt of conſequence be for the mutual Comfort 

and help of each other, and therefore a cruel and ſevereulag: | 

fruſtrates one of the ends of that State. Li 

The Spiritual Court hath a proper Iuriſdiction in caſes of th: 

this nature, and we have inſtances of Suits brought there by the 

the Wife for a Separation, propter Sevitiam, and in one (.) He 

Caſe Sentence was given for the Husband againſt the Wife, 1 


"= he was forced to pay all the Coſts for her; afterwards the gra 
ife brought an Appeal, and becauſe the Husband would 10g 
not appear and anſwer, and pay for the tranſmitring the Re- fon 
cord, he was Excommunicated ; and the Court of Common wi 
Pleas doubted whether they ſhould grant a Prohibition, be- in | 
cauſe the proceedings were according to the courſe and prac Pri 
tile of the Eccleſiaſtical Courts. f ing 
- The Wife of one Porter was (H) Divorced ftom him for the Pre 
lame cauſe, but it was a Menſa & tboro only, for this ſort of 8 
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Dirorce gives the Woman liberty to liye ſeparately from her 
Husband, and tis no more then a proviſion > ſafety, 
and to avoid his cruel Miſuſage, for ſhe cannot marry again 
ring his Life; without being in danger of comming 
elony. 

3 ere is ſorne difference 23 to Lands and Goods of 

ſons Divorced. _. 

r Lands are given to f Huzband and Wife, and to 
the Heirs of their Bodies bezotten, and afterwards they are 
Divorced, they ſhall have only a Free-hold for weir gelbe dive 
Lives; but their Children ſhall never inherit, for that is loſt 
they are joint Purchaſers, and af ands Divorced they 

are joint Purchaſers, a erw iv 
mal bal by Moities. 

As Gods if a * Woman who hath a perſonal. Eltate, 
marrieth and is Divorced, ſhe {hall have her Goods again; 
but if the Husband had diſpoſed « or fold them ring * Cor 
wan 330 is I remedy. va 


Dunalide . 
THIS s is a Beale collated b the Patron to an ccleſi⸗ 

aſtical Perſon without preſentation to the Biſho op, or 
any inſtitution by him, or in uftion by his 2 15 rk 
e Original of theſe Donatives was either, | 
8 5 a 4 Licenſe; Or, - 
(2. By toon e particular Privilege, 5 

rt, the Queen, by ber Letters- patents, may 

Licenſe any Petſon to found a happel, and may appoint 
that it hall be 2 Donative, and not preſentable, and that 


the Incumbent Wall be deprived by the Folie a his 
eirs. 


8 1% Abe, 354. Pie 2 Bro, Abe. fol 245 
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There are ſome but nôt it of thelt Donat lres in Eng- 


lad and they differ in eve P Ecclefialica 
Livings, as for intact. 


They are not prckhelbler u ſt inade ſo by the Patrbn; 
| (a) but if he will preſent to the Biſhop, and his Clerk ſhould 
| be admitted,” inſtituted and inducted upon ſuch 88 
on, it ſhall never be a Donative afterwards? Put ſubject to 
the Turion of the One, 484 ff af er ae tal 
be like Church Livings, but this muſt be underſtood 
vhere ſuch Pteſentation is made by the rightful Patron, for 
if tis done by a Stranger, tho his Clerk 'ſhoulA be inſtituted 
and inducted, yet it ſhall not make it preſentative, becauſe a 
Preſentation by Uſurpation in the caſe of 'a Donnge 18 * 
— Ri 8. tor that is not preſentable unlel 8 by the 


is es Ahe to EY either 10 {he B hop'or the 
uten, but the Patron may be compel! eſiaſtical 
Cenſures. to fill the Church, And when tis fill the incum- 
bent muſt ſubſcribe the Declaration , and take the Oaths 
enjoined by the Statutes (I as all other Clergy-men are 
bound to do; and if tis a Benefice with care o N he 


mat bſcribe the 39 Articles, 3 
i; th,been a Quetion whether beds Ty 0 be 2 
ben 2 1h cure, Sc. pegauſe in the ts acceptation of 
that word, it fignikies ; a Living which is ga oy, by. Ipticuti 
on and Induction, which js agreeable to Canon Law, 
(viz.) that all Eccleſiaftical Aeings ſhall "bad by * 
tion either by the Biſh 0 his Chancellor, ol e who 
have Epiſcopal Juriſdiction, ant without 905 15 pation a 
Benefice can neither be chi ly had or f relate d, but there 
are ſotne Inſtances to the contrary. yu 
For the Church of the Ther of Lindon Wh Donati and 
in the Queen's Gi ift, and 'tis a Benefice with cure, * 2 
and the arenen come 15 without inſtitution, G 
Neither © dot every. Inſtitution ſuppoſe a ene 4 Souls, 65 
the mil hath 055 5 Donatives in Wales (4), but yet th 
a nents ale in ſtituted by their reſpective Wie 5 0 
e. Beans of N do not come p ther Dea brit 0 
TaRtirtitiog, and in that t they RG tives,” e 
are not lo, becauſe the Tt ſupject to Ep icopal Vifraiions; 
beſides,” their Grants'of any of their Poſer ons uſt be cOlr 
firmed by the Biſhop and pter, tho the Queen is Patro- 
. Os 9 — as ATE 
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_ _ Donative, I63 
neſs of the Deanry, but Grants made by incumbents off Do- 
natives muſt be confirmed by the Patron, un 13 | 
. As to the Patrons being compelled to preſent by Eccleſt- 
N aſtical Cenſures, my Lord Roll (e) tells us, that it was ad- 
F judged to-the contrary in Fairchild and Gayre's Caſe; that the 
f Ordinary may Rqueſter the Living in caſe of 'retuſal, and 
that he may deprive the incumbent if be ſees juſt cauſe, in 
both which points I think he is miſtaken. 1 

This caſe is reported in ſeveral Books, which I have peruſed 
and can find no ſuch thing (f), but rather the contrary, for 
7ufice Croke doth not mention either the ſequeſtration of the 
Profits, or deprivation of the Incumbent: Brownlowhath 
tranſcribed this caſe out of Tetverion, verbatim, where we 
find the Chief Juſtice Pophams of Opinion, that if an Incum- 
bent of a Donative preaches Hereſy, the Ordinary may correct 
him, for his Perſon is not exempted from that Juriſdiction ' 
tho the late... iin, 

But the other Judges were of a contrary Opinion, (viz.) 
that his Perſon is privileged by reaſon of the place; that the 
Patron and not the Ordinary way deprive him if he bath a 
juſt Cauſe ſo to do, and ſo tis in Serjeant Moor's Report,(viz.) 
That he is ſubject to the Viſitation and Correction of the Pa- 
tron, but neither of them ſpeak any thing of a ſequeſtration 
by the Ordinary, 2 . * 

Tis therefore the undoubted right of the Patron to viſit and 
deprive ; but if the incumbent will reſign, it muſt be to him 
and not to the Ordinary; and if he is diſturbed in collatmg 
his Clerk, he may have a Quare impedit againſt the Biſhop 
and the Diſturber, but that would be to admit himſelf out of 
poſſeſſion, and therefore tis more adviſable to try the right in 
an Ejeciment er in an Action of Treſpaſs, in which the 
Plaintiff muſt certainly recover, becauſe a Donative cannot 
be filled by Preſentation: 2 

But if he ſhould recover in a Quere impedit the Writ muſt 
be directed to the Sheriff to put the Clerk in Poſſeſſion, 3 

Now this right which the Patron hath to viſit comes thus, 
(viz,) if the Queen doth found a Church or Chappel, ſhe 2 
exempt it from the Viſitation of the Biſhop, and in ſuc 
caſe the Lord Chancellor may viſit by vertue of a Special 
Commiſſion for that purpoſe; But if ſhe gives Licenſe to a 
Subject to found a Church or Chappel, and exempts it from 
the Juriſdiction of the Ordinary; tis viſitable by the Foun- 
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164 Dupler Querela. | 
der and his Heirs, and this was the original of al the Dona- 
tives in England. , een, een 
Duplex Querela. 
A the Patron hath a remedy at Law by a Quare impedi, 
*- where a Biſhop refuſes to inſtitute the Perſon preſented, 
{o likewiſe the Clerk hath a proper remedy in the Eccleſiaſtical 
Court, for he may complain to the Arches if he is refuſed by 
a Biſhop, and to the Delegates where the refuſal is by the 
Archbiſnop; and upon this Complaint, the Dean of the 
Arches writes to the Biſhop in forma jurit, which writing is 
called Duplex querela. | 8 
But becauſe by the Canon * the Biſhop bath 28 days to 
inform himſelf of the ſufficiency of the Clerk after the preſen- 
tation is tendered to him, therefore by the ſame Canon tis 
enjoined that a Duplex querela ſhall not be granted till that 
time 18 expired, and Oath made thereof, and that the Biſhop 
refuſed to grant Inſtitution , or enter into Bond with 
Sureties to prove the ſame to be true, and this under pain of 
Suſpenſion of the Grantor from the Execution of his Office for 
half a Year, to be denounced by the Archbiſhop, and that 
the Duplex querela ſhall be void, in which Canon there is 2 
proviſo that the Biſhop ſhall*not inſtitute another in the mean 
time with prejudice to the perſon preſented ſub penanullitas. 
As to the form of this Reſcript, and the proceedings on it 
tis as followeth, | IRS! tes 
Iii to contain a Monition that within five or nine days 
the Biſhop ſhould admit the party complaining, and alſo a 
citation for him to appear by himſelf or Proctor at another 
Gay, in caſe he ſhould refuſe ſo to do, and then to ſhew cauſe 
of his refuſal, there is alſo an Inhibition to him purſuant to 
the Canon before mentioned, not to admit another 8 lite. 
The proceedings upon it are thus, viz. the Clerk who hath 
got the Preſentation mult procure ſome Perſon to admoniſh 
the Biſhop to admit him within the time mentioned in the 
Duplex querela,” and three days afterwards the ſaid Clerk 
onght to apply himſelf to the Biſhop and pray inſtitution, and 
tender himſelf to ſubſcribe the 39 Articles, and to. take the 
Oaths of Supremacy and Canonical Obedience, and this he 
ought to do twice more inſra dies preſeriptos in duplici querelt 


and if he cannot be admitted to the preſence of the Biſhop, | 


then he ought to make his Protettation in the preſence of ſome 
eredible Witneſſes. „ | £4 
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Duplex Quere. 165 
The Biſhap after ſuch Admonition, refuſing to admit the 
Clerk may be cited by a Meſſenger to Appear, and if. that 
cannot be done perſonally, then the Meſſenger may acquaint 
the Biſhop's Servants, that he hath ſuch a Citation ad Infan- 
iam R. B. to inſtitute him to ſuch a Benefice. by ON 
Then after the ay on which he ſhould have appear d, if 
he bad been perſonally cited the Court will decree a Citation 
vii; & modis,, which mult be perſonally executed if that can 
be done, if not, then it mult be fixed to the outward Doors 
of his Palace, Houſe, or Cathedral. 5 
Aſterwards the day of executing the Monition and the In- 
hibition, the ſeveral days on which the Clerk praied Inſtitu- 
tion, the day of bis rung the Biſhop and of his refuſal to 
admit, Gr. are to be certified by the Perſon citivg, and this 
iz to be done on the back of the e querela. 1 
Then the TI, after three Proclamations is adjudged 


(mtwax, and the Judge pronounces the right of Inſtitution 
to be divolyed on him, and decrees that the Clerk ſhall be 
2 and that he will write to the Archdeacon to in- 
Then the Clerk muſt apply himſelf to the. Agchbiſhop to 
examine him, and if be approves him, then he writes to the 
Judge fiat inſtitutio, but before he is inſtituted tis uſual for the 
Clerk to give Bond to indemnifie the Judge. 
If the Biſhop doth appear and alledge a Cauſe of his refu- 
ſal to admit the Perſon, as that the Church is full, or that 
the Perſon preſented is a Simonaick, unlearned, Cc. then 
tiey are to proceed to Tryal, and if the Biſhop fails in his 
proof, then the Judge pronounces Sentence for his own Juril- 
diction, and condemns the Biſhop in Coſts, | 
But if the Biſhop will not defend the Suit 


| the pretended 
Incumbent may do it, and alledge that the Church is fall of 
himſelf, but then the Judge will firſt pronounce Sentence for 
oy own 55 9 becauſe the Biſhop bath alledged no- 
ung to oppoſe it. | | pe 
But if the Biſhop will allow ſuch Incumbent to defend the 
Suit in bis own name, then the Judge cannot decree for his 
own Juriſdiction until the Cauſe is determined. 
And in this cafe where the Biſhop appears and refuſes to 
Inſtitute, tis not a ſufficient cauſe for him to alledge that two 
Perſons are preſented to the ſame Living, and ſo the Church 
u become litigious, becauſe, if it was ſo, be ought to pro- 
ced upon a jus paronamus to try the right, but if not, and 
one of them appears to the Judge to be 1ncapable or otherwiſe 
leficieat, he may admit the other without any Inquiſition up- 
% PW i ' F ON 
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166 Dupler Querela. 
on a jus paronatut, becauſe the right of Inſtitution is pro hae 
vice devolved on him through the negligence of the Biſhop, 
There are not many inſtances of this way of proceeding in 
our Books, ſome there arme. 
Sir Timothy Hutton s (g) Clerk was inſtituted by the Arch- 
biſhop of 794, and inducted by his Wartant upon'the reſu- 
ſal of the Biſhop of 0:er to admit hin. 
Tis true, there was another preſented to the Church who 
ſued the Incumbent in the Delegates, ſuggeſting that bis In- 
Ritution; was void, becauſe it was done by the Archbiſhop 
out of his Provence in time „ at Meſfminſter, and 
by conſequence the induction muſt be void, bat a Profitbiti- 
on was granted, betanſe the Church was full by induction 
which is a temporal Act, and which ſhall never be avoided 
but by a Suit in the Temporal Courts:  .  _. 
Therefore a Duplex querela will not be 4 R rerhedy 
where another Perſon is inducted, but if two Patrons gre 
ee (Y to preſent, do each of them grant a Pre. 
ſentation to his Clerk, and the Biſhop refuſeth one who 
brings his Duplex querela, and upon that obtains Inſtitution 
and Induction, and afterwards the Biſhop grants Inſtitution 
to the other, the Suit ſhall ſtill go on in the Spiritual Cour 
to puniſh the Biſhop for a contempt in gratiting Inftitution 
after an Inhibition, nd 8 lite, but quod the incum- 
bency a Prohibition was gtanded. 1 
But in ſuch cafe (i) if the Biſhop had refuſed both their 
Clerks, and then one of the Patrons had hrought'a Quart in- 
pedit againſt him, and pending that Writ a Dxple & querelt 
had been brought by the other, and upon the neglect of the 


Biſhop to appear, the Archbiſhop had granted Inſtitution to 


the Clerk of that Patron, tho he had been Incumbent for ſix 


Months, yet he ſhould be removed if the other Patron recover 
in the Qutre impedit becauſe he came ini. penilente lite. 

This way of proceed ing againſt the Brſhop is proper where 
the refuſal is for incapacity or any other perſonal defect in 
the Clerk, becauſe thoſe ae Cauſes which the Spiritual Judt 
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becauſe the plenarty ariſing upon Inſtititidon hall be triedby 
the Certificate of the Biſhop, ff. 
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Eccleſtaſlical Law. See Canons. © 
N ea © N 4 8 * In 
HO the Common La is diſtinct from the Eceltſiaſtical, 
yet tis not excluſwe of it, for both are conſiſtent with 


he Rights and Liberties of the People, and both are eſtabliſn - 
d upon the ſame Foundation, for as the Common Law by 


wn zhich our Civil Rights are determined, is made uꝑ of ſuch | 
; uſtoms which by the general conſent of the People, have 
e out of mind obtained the force of Laws, fo the Eccleſi- 


ſſtical Law is made up of ſuch Canons and Conſtitutions 
bich have been received and approved by the People, and 
yhich by immemorial practiſe have been uſed in dur Natio- 
al: Che e de eee 275 ee 2) 

This Church is divided into two Provences and gaverried. 
two Archbi ſhops, who have a right to conſectate ſuffragan 
hops, to viſit each Dioceſs within their reſpective Pro- 
ences in ſuch manner as is ſett led by Cuſtom, the right of 
eceiving þ Appeals: in Eccleſiaſtical Cauſcs, the cuſtody of 
cant r ; F. e 


dan i Then the. Biſbops in each Dioceſs have a right of Juriſdicti- 


dn over theit Clergy which is as ancient as Chxiſtianity it (elf, 
it as ſoon as à Church was built, there was a Biſhop ſer 
wer it who had Authority to proceed againſt the Clergy ac- 


heit — to the Canons. f1 | 8 a 
1 And to ſhew that the Common Law doth not exclude the 
ili eirtual Law, tis to be obſerved, that when it was reſtored 
"the our Anceſtors by the Magna Charta of King John, the very 
110 it Paragraph of that Charter ſecures the Rights and Liber- 
n of the Church, that is as my Lord Ge (4) tells us all 
500 beir lawful Juriſdictions. 


Now admitting that by gn bart it appears, that tis 
be fundamental right of the People to be tried by their Peers, 
hat is, by Juries which is not uſed in the Spiritual Courts, 


FA this is no Argament that the proceedings in thoſe Courts 

ee inconfiſtertt with our Rights, for if it ſhould; the ſame 

full ray be alledged againff the Conrts of Equity and Admiral- 
, who do not proceed acœording to the courſe of Common 


„ 


% nec mittemut niſi per legal il parium ſuorum mult re- 


+ 


. vel per legem terre mult extend to any 
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(4) 2Inft, CC 
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| _ cuſtomary way of trial allowed by the Law of the 
We often ſay, that ſuch a thing is ſo at Common Lay, 
by which we really mean, that it was ſo according to the 
feudal Law received here, which was 2 inſtituted to 
keep the People under a military Service, tho it was z 
Law which had its riſe from abroad, yet tis become part af 
the Common Law by being generally received here, as for 
inſtance, tis part of the Common Law that Lands of Inder. 
rance ſhall lineally deſcend ; this is e to che fendal 
Law, becauſe it was to go to him who was moſt likely to 
perform ſome military Sery Icq e. | 

| Ho confels, . Lord _ ates wr reaſon ws (1); 
and tis a very weighty one, te t Lands 
becauſe they are 1 which reaſon would bol h 
Holland as well as here, but there tis otherwiſe. 

. 'Tis after this manner that ſeveral Canons made in Fo- 
reign Nations are now become part of the Laws of this Land, 
not by vertue of any Authority from the Pope or any other po- 
tentate, but by being received time out of mind, and alloy 
ed to paſs for Law among(t us, which together with tholsW 
ancient Canons made in incial Councils at home, and 
which have been received by a general conſent, do make up 
the body of the Eccleſiaſtical Laws of this Realm. © 


Examination. Sce Biſhop. Exchange 
of Benefices. See Reſignation. 
Excommunication. 


4 þ IS certain this is a puniſhment which for many Ag 
E hath been uſed in the Church by removing ſcandaloy 
and wicked Perſons from receiving the Sacraments, and from 
the fcllowſhip of Chriſtians in general, and that the Sentenc 
was uſually pronounced by the Biſhop himſelf, and that a 
der Eccleſiaſtical Courts were eſtabliſned, it was alwaji 
given in thoſe Courts eee 4 
And tho by the depravity of this Age; this Diſcipline! 
ſo much deſpiſed, that tis lookt _ to be no more than upon 
| Þrutum fulmen, yet the Sentence it ſelf is not the leſs dreadful, Ee 

ſor being contemned by Men of eee who had who 
rather live in their ſins then bereformed by Pennance. — inſtar 
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'Tis a true obſervation, that thoſe Perſons who are the moſt 
profligate in their Morals, who make a jeft of Religion, and 
who fre ſecurely in fin and folly, are likewiſe the only Men 
who t the cenſures of the Church to be inſignificant 
Trifles, when the wiſer part of mankind do believe that ſuch 
ccnſures are abſolutely neteſſary, even upon the principals of 
natural Reaſon ; for they were practiſed by the Gentiles, who 
had no other light to direct them, and likewiſe the Jews them- 
ſelres, to whom the wil of God was revealed, and afterwards 
introduced into the Church by our Saviour himſelf. . 

As to the Gentiles, it muſt be admitted, that Government is 
abſolutely neceſiary in all manner of Societies, and that tis 
impoſſible they ſhould ſubſiſt without a power lodged ſome- 
where to puniſh thoſe Perſons, who break the Rules and 
Orders by winch the Government ſhould he preſerved. 

Therefore, among the Heathens, who had forms ot Govern- 
ment in theix Idolatrous Aſſemblies, there are ſeveral inftan- 
cs of theit Prieſts, excluding wicked Perſons from the Sacri- 
fices, and this was only by the inſtigation of natural Reaſon; 

Thus Luca tells us of Peoon. e ; 

Solitus templis arcere nocente. | 

And Virgils P when they were about to Sacrifice to 

their Gods, made publick Proclamation to the People, 
—— Procl, ob procul eſfe prophani! 
— — Totoq; ab e Luco. 

And this Monitor Excommunication was held ſo Sacred 
amongſt them, that not a Man dared be preſent at the Sacri- 
fie, who was conſcious to himſelf that he was then under the 
guilt of any notorious Crime, 3 

To come nearer home, the Draids, who were the chief Prieſts 
amongſt the Barbarous Gault, forbid thoſe Perſons who diſo- 
beyed their decrees to approach their Saerifices, and this was 
elteemed in thoſe days to be the greateſt puniſhment that thoſe - 
Heathens could inflict on the Offenders, for they loſt all con- 
J amongſt Men, and were deprived of the benefit of 

W. | 


Then as to the Jews, ſome Men are of opinion, that what 
was done in the Patriarchial times was to be a guide to 
them when they became the peculiar People of God: There- 

„the caſting Adam out of Paradice, the grievous cenſure 
Ren Cain, the curſe of Noah upon Cham, for deſpiſing his 
ather, and that of Faced upon his two Sons, Simeon and Levi, 
who had murthered the Sbechemitet; theſe and many more 
lltanoeg ſhew that God would bave notorious Offenders caſt 
out of his preſence, and that ſuch were not worthy of the 
company of his People. | Tis 


170 Excommunication. 


Iis very true, there are not many inſtances of Excommm. 
nications under the Ceremonial Tas” ſame there ate, Ache 
of the (4) Tribes of Benjamin, which was pronounced in 3 
Religious Aſſembly to be accurſed, and the People obliged 
themſelves by a Solemn Oath not to converſe. with them. 
Now, the true reaſon why we have fo few inftances of Ex. 
communications, under that-Law, may be, becauſe the Go. 
vernment amongſt the Jews was then a Theacr-acy, There waz 
no manner of diſtinction between Temporal and Spiritual 
Courts, for the Prieſts were veſted with a LR to puniſh all 
Offenders, and ſome were puniſhed by God himſelf in a pe- 
culiar manner, vix. by ſtriking them with Leproſies as he did 
Miriam, Lææiah, Gehazi, &c. and this was an effectual Fx. 
communication, becauſe by the Jewiſh Law, ſuch Leproy 
x were always excluded the Congregation of the Faith. 
ul. | 

Sometimes he puniſhed Men with ſudden Death, as Gr 
and his Compamions; ſo that it was not neceſſary for the 
Prieſts always to interpoſe, and by their power fo Excom- 
municate Immoral and Scandalous Men, becauſe God him- 
{elf often inflicted the puniſhment on them: | 

Beſides, whilſt the — were thus governed, all little Of- 
fences were expiated by Sacrifices, and the Prieſt reconciled 
the Offender to God and the Church; and where God did not 
immediately puniſh for great Offences, the Prieſt always 

ronounced his Sentence, which ſhew'd it was the Divine 

ill, that whilſt the Jews were under the State of Theocra, 
lewd and vitious Perſons ſhould be puniſhed by thoſe who 
were the Governors of the Church. ME.” 

Aftet the Birth of Chriſt, and when the Jews became Tri- 
butory to the Romans, we find that the chief Men among 
them decreed, whoſoever confeſſed Chriſt ſhould be Excom- 
municated. 

This niade ſeveral of the Sanhedrin afraid, leaſt they ſhould 
be caſt out of the Synagogue, and that was a puniſhment by 
which Men were excluded from all Religious as well as Civil 
Converſation. - : 

I know Mr. Selden would have this calling of the Syna- 
gogue to be a puniſhment inflicted by the Temporal Mag: 
ſtrate, and to be only an interdict from Civil Commerce, be- 
cauſe Temporal Affairs were tranſacted there. : 

But the very notion of the word is enough to convince one 
that the caſting out of the the Synagogue was an interdict from 
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(a) Judg. 20. 126 


Ercommunications. =; 
Religious Aſſemblies becauſe at firſt that was a place pecu- 
larly ſet apart for Religious Worthip, and always uſed for 
that rpoſe, tl the Jews were made ſubject to the Romans, 


al then ſome cauſes which they were unwilling to have redreſ- | 
a KF by thoſe Heathens were privately determined amongſt 
«WH them ſclves in their Synagogues, and ſometimes offenders were 
0. I puniſhed there by Whippin | 


But this was contrary to the Eſtabliſhed uſage and Cuſtom, 
for thoſe were certainly places of Religious Worſhip, our Sa- 
riour himſelf takes notice that the Phariſees Rood Praying in 
their Synagogues ; and becauſe throughout the whole Land of 


10 Canaan there was but one great Temple, where all the Jews 
:. WY affembled at ſome Solemn times in the Year, therefore it was 
; WY neceffary that the leſſer places ſhould be ſet apart for Religi- 
the ous Woſhip all the reſt of the Year, and thoſe were their Sy- 
ogues. dies i 
4 1 the Chriſtians there is a Church compoſed of a 
he WY Society or Corporation of Perſons Converted at firſt by our 
m- Saviour and tus Apoſtles, to whom he gave the Government 
n- d that Society, and Laws and Rules diſtinct from the Civil 
State, and as in all other Governments, ſo in this of the Church 
V. tis natural that a Power ſhould N at firſt in thoſe 
ei Spiritual Governors, and afterwards in their Succeſſors, to 


puniſh thoſe who tandercs againſt thoſe Rules, 
Therefore, when St. Peter, in the name of the reſt of the 
ine Apoſtles, acknowledged Chriſt to be the Son of God, he re- 
led, thou art Peter, (which word in the Original ſignifies a 
ock) upon which Rock (that is, upon the confeſſion of his 
Faith in Chriſt) he would build his Church, and then tells 
bim that he would giye them the Keys of the Kingdom of 
Heaven, and that whoſoever he ſhould bind in Earth ſhould 
be bound in Heaven. A 
Tis probable our Saviour might uſe this Metaphor of the 
ald Keys, becauſe the Church is uſually compared to a Houſe, 
by the Keys whereof belong to him who hath the chief care of the 
wil family ; ſo that the Keys which he gave to- St. Peter and his 
ducceſſors, was only a power to admit ſome Perſons into the 
na- Church, and exclude others by Excommunicating them from 
ig the company of the Faithful, and ſince he gave them no Tem- 
be- Doral Power, tis evident they have no other method to puniſh 
Offenders, but by turning them out of the Communion of the 
one MW Church, ang this is not ſuch an inſignificant puniſhment as 


om Wl fome Men fancy, for our Saviour poſitively, and without a 
, Metaphor, tells us, that whoſoever fins they remit, ſhall be 
remitted, and whoſoever they retain ſhall be retained. 


172 mu 3 
No, the beſt Expoſitors of theſe words tells us, that 
the pronoune (they) the Governors of the Church are ſignif 
that by remiſſion is meant an abſolution upon Repentance. 
and by retaining we muſt underſtand a continuing, im ni 
tent, and ſo not capable of a Pardon under the guilt of dim 


So that where the Governors of the Church groand their 


cenſures a Doctrine which 1s true, and if it appears ſo 
to the Perſon himſelf who is cenſured, and yet he will obgi. 
nately deſpiſe it, in ſuch Caſe he deſpiſes the Miniſters of 
Chriſt who ſent them, in whoſe name, and by whoſe autho- 
rity the Sentence was pronounced, _ =, 
| This being the original of Excommunication, I ſhall now 
fhew that it hath been practiſed ever ſince in the Chriſtian 
Church; and that St. Peter, to whom this power was firſ 
given, was the firſt who executed it, upon Symon Magus, for 
is Hypocriſie; he was Baptized, and pretended to be a Be. 
Hever, but it was to no other purpoſe but that he might pur- 
chaſe of the Apoſtles a power of doing Miracles, for which he 
offered his Money, but St. Peter curſed him and his Money, 
and told him that he had neither part or fellowſhip with 
In like manner St. Paul delivered Eymeneus and Alexander 
unto Satan, and ordered the inceſtuous Perſon at Corinth who 
had brought ſuch a Scandal upon the Chriſtian Religion, to 
be delivered likewiſe to Satan, which was the form of Ex 
communication then uſed, and for a long time afterwards, 
The Apoſtles after they had planted Churches care to 
velt the Biſhops whom they placed there with this power, and 
they executed it in the pureſt Ages, upon Cerdon and Marcin, 
ſuch other Hereticks who lived ſoon after them; and 
this they did a long time before the Empire became Chriſtian, 
and by conſequence before they had any power or aſſiſtance 
from theTemporal Magiſtrate. 1 
It was then that the nature of this Church Power was bel 
underſtood, and as it was never uſed by the Apoſtles but up- 
on great and extraordinary occaſions, as upon thoſe who 
Preached another Goſpel, and upon ſuch who did not love 
the Lord, ſo it was neycr practiſed by thoſe primite Biſhops 
but upon Apoſtates, Heriticks and other very alous 
Perſons, whom they would not ſuffer to be m Bak | 
nion, till by a ſober and ſolemn profeſſion of wa: epentance, 
they were readmitted to ſome part of Religious.Worſhip, but 
they were not ſuffered to ſtand amongſt the reſt till they had 
paſſed thro ſęveral degrees of Pennance, and ſo were gradu- 


ally receired into the Church. ed, 3 
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Fo that this power is for Edification, and not for Deſtruct- 
jon, and never to be uſed but upon ſuch Sinners who are wil - 
ful and obftinate, and who live in a deliberate contempt to 
the Rules and Orders of the Church; and thoſe Biſhops wha 
| were at firſt veſted. with this Power, and their Succelions fot 
many Ages, kept within the bounds of their Spiritual Juriſ- 
diction; * were always obedient themſelves to Magiſtrates, 
and never aſſumed any coercive power over the Eſtates or Bo- 
dies of Men. Pope Gregory VII. called Hildebrand, was the 
firlt who made uſe of it, by depoſing Hen. 4. and this was 
not till the 11th Centnry, and in the Reign of our William 
called the Conqueror. | 

We have a famous inſtance as to this matter, in the Caſe 
of Paulus Samoſatenſis, who was d: poſed from his Biſhoprick 
by the Council of Antioch, but he ſtill kept poſſeſſion of the 
Falace, and the Fathers of that Council did not pretend to 
remove him, for that was done by the aſſiſtance of the Empe- 
tor Aurel ian. N . 

And tis obſervable, that thoſe Biſhops had never greatet 
reverence then when they alone exerciſed this Spiritual Powet 
of Excommunication, for then the Chriſtians paid them ſo. 
much reſpect, that they never travelled into Foreign Parts 
without Credentials from their proper Biſhops ; ſome of whicli 
were called Commendatory Epifles, and thoſe were granted to 
Perſons of note and diſtinction; ſome were called Communi- 
caury Epiſtles, and. thoſe were granted to ſuch Perſons who 
were in the Communion of the Church, and ſome were called 
Erifole Dimiſſorie, and thoſe were granted to the Clergy when 
they were to ſettle themſelves under another Biſhop, and 
all theſe Epiſtles were comprehended under the general name 
of Litere Formate, becauſe they were written in a peculiar 
Form and Character. 3 5 

Tis a vain objection to alledge that ſince the Empire be- 
ame Chriſtian, the Civil Magittrate bad a Power to puniſh 
all Crimes; fo that now there is no neceſfity of Excommuni- 
ation by the Church, for tis certain, that after Conffantines 
ume, the Biſhops did Excommunicate without any aſſiſtance 
from the Magiſtrate, and Arrixs himſelf was firlt Excommu- 
nicated by the Biſhop of Alexandria, before any Application 
Was made to' the Emperor. ECO” ohh 

This was the conſtant practiſe when Chriſtianity was en- 
couraged, and when it was under no manner of Perſecution 
and in conformity to this practiſe it was declared by ſevera 
Councils, that it was a power legally peſted in Biſhops, but 
decauſe they might be fubject 7 miſla \Kes; therefore Appeals 


were | 


Extommunitatlon. 
cenſures to a Synod, but never to the 


Animoſities about different Opinions encreaſed, and 
when Men became formed into Parties, then they Excommu- 
nicated one another for little matters, in which they differed, 

till at laſt Excommunication bad not that awe upon Men as 
it bad at firſt, and fo by degrees the Authority of the Sentence 
came to be deſpiſed. 
Then alſo the Spiritual a 


were decreed from their 


nd Temporal Courts did, by turns, 
encroach upon each other, which was never attempted before. 
t reſtraints upon the exceſs of this 
Courts, and particularly here in 
England ; for William called the Conqueror, would not ſuffer 
any of his Miniſters to be Excommunicated, without notice 
given to himſelf, becauſe it might probably fall uprn a Per- 
fon whoſe ſervice might be 
new acquired Dominions. 
But when once Diſputes came to be managed by cunning 
Civilians and Canonifts, then various Cafes of Excommunt- 
cation were brought into the Spiritual Courts, diſtinct from 
the ancient method and practiſe, ſo that the Church hath long 
groancd under the intricacies of the Canon Law. 
Excommunication was then divided into majorem & nini 
rem; by the ohe the Party is deprived of the Sacraments, and 
dying-under the Sentence is not to have Chriſtian Burial, but 
then by the (a) Canon he muſt be denounced to be Excom- 


of the Sacraments and Divine 
Worſhip, and this latter Sentence is frequently uſed for Ob- 
ſtinacy, diſobedience in not appearing upon Citations, ot 
not ſubmitting to the injunctions of the Court, or for coſts 
Suit, Proctors Fees, or for ſome other ſmall Offences ; as for 
inſtance, in the () Reign of Edw. 3. the Biſhop of Heres 
Excommunicated every Man who ſhould Hunt in his Woods, 
Parks, Chaces or Warrens, in Malverne, and catch Hare, 
Conies or Pheaſants there, or elſe here in his Dioceſs. 

This and many more Excommunications for ſuch frivolous 
matters, made the People inſenſible of the danger of fuct 
cenſures ; the contempt whereof hath gradually encreaſed tor 
many Ages, inſomuch, that the Commiſſioners in Edu. 6. 
Reign, who were to reform the Eccleſiaſtical Laws, among 
the reſt, thought it proper to reduce Excommunication nearet 


Tis true, Princes had 
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By the other he is deprived 


with 
dente 
tetern 


Magna 
not alte 
areemt 
Iembled 
00, { 
ation i 
not on] 
d the P 


to its primitive inſtitution, arid therefore they were of opinion 


(a) Canon 653 : ) 2 Rol. Abr. 177. . 
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at Faults, and that the Judge who was to give the Sentence 
Poul be aſſiſted by a juſtice of the Peace, and the Miniſter 
of the Pariſh where the offender lived, together with two or 
three more learned Ptesbyters, in whoſe preſence the cauſe 


of the Pariſh, &c. and to ſome neighbouring Miniſter, and 
then no Perſon was to Eat or Drink with him, except his own 
Family, and if they did, being admoniſhed to the contrary, 
they were alſo to be Excommunicated; and if the offender 


Repentance, then the Biſhop was to certifie it into the Chan- 


2ndo was to be Iſſued, and always directed to the Sheriff, by 
rictue whereof the Perſon was to be taken, and commuted 
without Bail, until ke conforin, and he could never avoid thig 
fentence by an Appt, becauſe the legality of it is to be de- 
ttermined by an Eccleſiaſtical Judge. 
Before I ſhall particularly Treat of this Certificate, and the 
Writ, which is grounded upon it, I muſt take notice of ano- 
ther fort of Excommunication invented, by the Canoniſts, 
which is mentioned like wiſe in our (4) Statutes, and that is 
22 Excommunication ipſo facto, which 18 major Excomunicatio, 
for is 2 Rule amongſt them, that Excomunicatio fompliciter 
aa intelligendum eit de mafori. x EE 
Now, tho in this Caſe the Party is both by the Canon and 
datate really and in fact Excommunicated, without any for- 
mal Sentence, yet ſuch an Excommunication hath no effect 
at Common Law, without a declaratory Sentence pronoun- 
tel by an Eccleſiaſtical Judge. | „ 
grant, that ſome Sentences of Excommunication have 
ben denounced in Parliament, as againſt the infringers of 
Mina Charta, which, tho done in a Secular Court, yet is 
dt altogether the Sentence of Laymen ; for it might be their 
greement to the Opinions of the Biſhops, who were then aſ- 
mbled in Parliament. 3 
do, ſtriking in the Church or Churchyard is Excommuni- 
ation ipſo Fatto, by the Statute of 5 & 6. Edw. 6. but this is 
wot only a Confirmation of many Canons, but tends purely 
d the Peace of the Chareh. - „„ Cote 
pon the whole matter, Excommunication is a puniſh- 
dent which hath been always uſed in the Church to reform 


8 
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that it never ought to be denounced, but for obſtinacy in 


was to be examined, and then Sentence might be given, and 
afterwards put into Writing, and tranſmitted to the Miniſter 


continued 40 days under the Sentence without ſhewing any 


cy, upon which Certificate the Writ de Excomunicato Capi- 
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176 Erxcommuntcatlion. 
Offenders, 'tis 1 1p the principles of natural Rea- 
ifed by t 


» - 


ſon, for it was pract he Gentiles who had no other 
light to direct them, and tho there are not many inſtances of 
this Puniſhment under the Moſaical Diſpenſation, it was, 
becauſe the Government of the Jews was then a Tbeocrac), 
and the Offenders were panithed by God himſelf. | 
That under the Goſpel Diſpenſation our Saviour gave the 
Power of the Keys to St. Peter, that he might admit ſome and 
Excommunicate others out of the Church ; that St. Peter ex- 
ecuted this cenſure upon mon Magut, and that St. Paul did 
the like upon Emeneus and Alexander, and the Inceſtuous 

* Perſon at Grinch, Ws, ; 
That the Apoſtles veſted the primitive Biſhops with this 
= which they practiſed in the firſt arid pureſt Ages of the 
-hurch ow Hereticks, Apoſtates, and for other grievous Of- 
fences, and that whilſt the. Biſhops exerciſed this Spiritual ju- 
riſdiction only in extraordinary Caſes, the People did not on- 
ly reverence their Perſons, but Rood in greater awe of the den- 
tence, by reaſon of the Authority of him who denounced it, 
But when they aſſumed an exorbitant Power over the Per- 
ſons and Eſtates of Men, when they called upon the Ciyil 
Magiltrate to aſſiſt them, which afterwards was the occaſion 
= that the Spiritual and Temporal Courts encroached upon each 
| other in point of juriſd iction, when the Canoniſts had in- 
| | Shay 
| vented ſo many ſorts of Excommunication that they made it 
|; | intricate, and animoſities encreaſing amongſt different Parti, 
that they Excommunicated one another for trifles. This was ſuch 
a derogation from its primitive Inſtitution, that the Sentence 
came to be deſpiſed by Men of diſorderly Principles, and not 
to carry that awe with it as it did at firſt ; 
However, the Church is (till veſted with this Power, and 
particularly amongſt us ; and the Temporal Courts never 
grant E n in caſes of Excommunication. 1 
| 4+ _ - This appears by the Parliament Anno 9 Ed. 2. in which i 
| was na, That Excommunicated Perſons ſhould not be 
-- Feplevied by the Kings Writ, and by the Statute circamſpelit 
© agatis (4) whith prohibites the temporal Courts to puniſh the 
Cergy for infliting Pennance enjoined by Prelates for For: 
nication, Adultery, Cc. and by the Charter of Ed. 2, which 
declares that Letters (hall never be ſent to the Ordinary to 
ablolye any Perſon from Excommunication, but where d 


againſt his prerogative. 
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Erxcommuntcation. 177 
And tho our Kings have ſometimes ſent their Mandatory 


£ Writs to Biſhops to compel them to revoak Excommunicati- 
of ons, yet it was never done, but in caſes where they bad 
” hig their Power to the oppreſſion of the Subject. 
07 1 ſhall now mention fomething concerning, 
1 85 The eflect of Excommunication by our Law. 
he | (2.) The nature of che Certificate or Significavir. 
nd 0 73 The Writ de Excommunicato capiendo. 
=y (4.) The Writ de Cautione admittenda. 5 
wid (i.) As to the firſt of theſe partitulars tis held; that 
0 whilt a Perſon is under this Sentence be cannot commence a 
Suit at Lay, 56 he may defend any Action that ſhall be 
* brought againſt him, ſo he may Marry or make a Will. 
the He may not enter the Church in time of Divine Service, 
01 but he may bear the word preached. My Lord Cote (h) ſeem 
Ju- to intimate, that an Excommunication 1s a greater diſability 
on- than an Outlawry, for if a Plaintiff who is an Executor is 
en- Outlawed, that cannot be en to diſable him from pro- 
li. ceeding in bis Suit, becauſe tis in the right of another, but 
"x i! he is Excommunicated tis otherwiſe, becauſe every Man 
ivil wy converſeth with ſuch a Perſon is Excommynicated him- 
on 1 Pp. : | 
ach at this ſeems to be a miſtake, for they are not Excommu- 
* nicated till admoniſhed not to converſe with him. 5. 
eit do likewiſe where there are three Executors (c), and one 
tis, $ Excommunicated, and in an Action of Debt brought by 
uch them all, the Exconimunication of one is pleaded in Abate- 
ence ment, this ſuſpends, but it doth not abate the Action. 
not But regularly the Plea ought not to be concluded in Abate- 
\ ment quod petit judicium de Breve (d), but thus, (viz;) petit ju- 
and leium fs reſpondere de beat, or thus, ſuper quo the Defendant. 
ever Petit quad Ioquela pred. remaneat ſine die, becauſe, tho' the par- 
18 Excommunicated, yet the Writ is not abated, - {or ne 
ch it Q! get 3 and have a re attachment upon the lame 
t be gina ; 55 
r Now when an Excommunication is pleaded, the 1, gs 
the * (e) muſt be ſet forth ſub 5 Hill, tis the expreſs Text of 
For- Lirleton (f), unleſs the Writ had iſſued out of the ſame 
hich in -waich the Excommunication” was pleaded, and 
ry to Bl © reaſon is, becauſe it may appear that the perſon is certain- 
e Us 9 Excommunicated, but tis ſufficient to alledge that the 


aty was Excommunicated (g) Et protulit hic in Curia liter as 


— 


— — — Ari. _ . f J : 
12 1 Inſt. 134. (e) 3 Lev, 268, ( Co. Lit. 128, 3 Lev. 13% (% r Lut. 
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178 Excommunication. 

Tieſtimentærias Epiſcopi & que notum faciant univer Aa- 
tis regiſteriis Ge. tho this is nct fo poſitive as 1 Kal been 
pleaded under the Seal of the Biſhop, . cis 

Signficavit.] (2.) As to the Significavit. When a Perſon 
is Excommunicated it muſt be publiſhed in the Church by 
the Miniſter-of that place where the party lives, he being re- 
quired by an Inſtrument under the. Seal of the Court ſo do 
to, and if the Offender continueth obſtinate under that Sen- 
tence for 40 days, then the Biſhop of the Dioceſs certifics it 
to the Queen jn Chancery, which if he refaſeth, he may be 
compelled by the Archbiſhop of the Provence and this is 
% OSS 3 

It muſt be under the Seal of the Biſhop and not of his Of- 
ficial (H, becauſe none can certifie this matter but the Per- 
ſon to whom the Court may write to abſolve; yet in ſome 
places it may be good by Cuſtom under the Seal of the Arch- 
deacon, but then it mult appear that the matter was within 
his JurifdiRion, | 3 ts e 

But be it under whoſe Seal it will, it muſt expreſs the cauſe 
for which the Perſon was Excommunicated, that it may ap- 
pear the Eccleſiaſtical Court had Juriſdiction (i), and there- 
fore if it ſets forth, it was for not anſwering Articles, or for 
certain Cauſes without mentioning what Cauſes, 'tis void for 
incertainty. _ * - 40 k 
I The Biſhop muſt ſet forth, that the Party (H was reſident 
in his Dioceſs at the time of the Excommunication, and the 
Certificate muſt ſhew 1n what (/) Court he was Excom- 
municated, 5 5 
It muſt likewiſe ſet forth the day on () which he was Ex- 
communicated, becauſe tis traverſable: See more of this 
in C apias ſollo wing. | 

Excommunicatio Capiendo.] The ancient form of the (C. 
plas Excomunicat. was thus : | 

Rex, &c. vic Suſſex ſalutem ſignificavit nobis venerabilis pater 
Johannes (iceſtriæ Ep us. per literns ſuas patentes quod Fo. de Par- 
chia de H. ſue Dioces propter ſuam manifeſtam contumaciam Au. 
thoritate ipius Epiſcopi Ordinria Excommunicatus eft nec. ſe vult 
per cenſuram Esccleſiaſticum , yuſticiari quia vera poteſtus regia ſt 
croſantte Eccleſiæ in querelis tuis teff non debeat tibi pre cipimus 
quad pred, Jo. per corpus ſuum ſecundum conſuetudinem Anglia 


Juſtities donec ſantte Eccleſiæ tum de contemptu quam de jujuria 1 
ilata ah eo faerit ſatisfattum Teſte, ce. 

(4) 8 Rep. Trollop's Caſe, (i) 1 Roll. Rep. 136. (Y) Moor 467% (7 Moor 
775. (n) 2 Sro. 2. PETS = 7.5 A + fin 
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By this Writ it was in a manner left to the diſcretion of 
the Sheriff, whether he ſhould execute it or not, becauſe it 
was not returnable in any Court which might enforce the 
Execution, or puniſh the Officer for a falſe Return. 

Therefore Anno 5 Elix. cap. 23. it was enacted, that every 
Writ de Excommunicato capiendo (ſhall be awarded out of 
Chancery in Term time (»), and made returnable in the 
Queen's Bench the next Term after the Tefte, there being al- 
ways to be 20 days between the Teſte and Return. 

That after tis ſealed it muſt be recorded in B. R. fur other- 
wiſe the party may be diſcharged without pleading it (o), 
then it muſt be deliyered to the Serif to execute, which if he 
negleR todo, the Judge of that Court may amerce him, and 
eftreat 1t into the E Fon 1 | Is 

But if the Defendant lives in Wales or in a County Palatine 
or Cinque Part, then this Writ muſt be ſent by Aittimus out 
of the Chancery to the chief Officer of that place to pro- 


ceed and take him, 33 

The Sheriff is bound to return this Writ, and if he makes 
a falſe N he forfeits 401. to the Party grieved, if he 
return non eſt inuentus then a Copies iſſues out of B. R. return 
able in Term time, and there muſt be at leaſt two Months 
between the Teſte and return thereof, and a Proclamation 
muſt be made either at the County Court, Aſſiae, or Seſſions, 
ten days at leaſt before the return Day; that the Defendant 
ſhould within ſix days after ſuch Proclamation render him- 
elf in Cuſtody in pain of 101. and the Sheriff is to make a Re- 
nun of this Cpu. 23 

If upon ſuch return it appears the Defendant hath not ren- 
dered his Body, there ſhall iſſue another Capias out of B. E. 
with Proclamation as aforeſaid, and if upon the return there- 
of, the Defendant doth not come in, the Penalty is 20 J. 
and fo a Plaries 42 with Proclamation, Cc. and like 

a 


Proalty of 201. and ſo infinitely with the ſame Penalty ug- 
ul he render himſelf to Priſon, | 


All this 18 required by that Statute, and likewiſe that the 
Excommunicated Perſon hath an addition in the Writ of his 
Quality, and place of aboard, but if tis with a ngper of 
lach a place, then the firſt Capias with Beger ſhall be, 
the Significavit ſhall contain, without a Penalty, that the 
yas Excommupicated for owe of theſe Cauſes 


flowing, (vis. 
— — — — — 
+) G94 Opp, Gur. 30 = (9) 3 Vent ht. 
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823 For Herefie. ee * 2462 #42." 
2.) Refuſing to have his Child Baptized (p). 
(3.) To receive the Sacrament, | © 

(4.) To come to Divine Service. 


G N For error in matters of Religion or Doctrine. 


(6.) For Incontinency. 


( . Uſi | . 
6. Suchy. 1 
09.) Perjury in the Eccleſiaſtical Court. 
10.) And Idolatry, '* 8 
If none of theſe Cauſes is contained in the Significavi, the 

Defendant-ſhall not incur the Penalties, before mentioned, 
neither if he is in Priſon, beyond Sea, an Infant, of non ſar: 
Memory, or Covert, or if he is proclaimed in a County where 
he is not for the molt part Reſident. . © | 
And if a Capias with Penalties ſhould iflue againſt him, 
when there are none of theſe Cauſes in the Significavit, the 
Court will grant a Superſedeas upon à Motion; but if he 
ſhould be taken, then he cannot be diſcharged without plead- 
ing it, I mean from the Penalties; for tho he doth plead it, 
=> cannot be difcharged from his * Impriſonment by ſuch 
Pl ea. . | . 2 | EI. 2 by r FA £ Do 
But the Plaintiff ought to take care in ſuing forth a * 
with a Penalty where none of theſe Cauſcs are mentioned in 
the Certificate (g), for if he'doth, the Defendant may bare 
an Attachment againſt bim, becauſe he is oppreſſed thereby 
and put to Expences in pleading it. 


* 


( 
he 
not 
but 
de 
tis 

| oby 
But this Statute doth not take away an Excommunica! ſhe 

. Capiends' at Common Law, but only enforces a Defendant tc 
Excommunicated for one of thoſe Cauſes to render himſelf ir 
Go 

to 

an 

or 

pat 

wh 

dif 

in 


under paiſi of theſe Forfeitures ; for a Man may be Exconi- 
municated (7) for ſeveral other matters hefides thoſe menti- 
oned in the Statute, and tis the uſual practiſe ſo to do; but 
then the Proceſs muſt be without-Penalties, and if the-Defen- 
dant doth not render himſelf into Cuſtody, the Court of 
Queens Bench may award ſuch Proceſs in infinitum, till be 
doth or ii taken. WH oo oat 
Cauttone Abmtttenda.] (4.) The Laws of England tak: 
particular care of the Liberties of the People, as m all other 
matters, ſo in this of Excommunication, ſor if one Excom- ” 
municated is in Cuſtody, and offers ſufficient caution to th 

B ſhop to obey. the Commands of the Church, and be refuſe Ri 


_ v6.20.d. in dz we vi 1 6 A way 4" n 

p Koll. Rep. 174. Co. Car. 196. Jones 226 jones . a 
1 A 
411 to 


| 


39. Latch, 174. Contra. and 1 Bulft, 122. (4) Latcks 174. (7 
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Excommunication, 181 
i» take ſuch Caution,” and to certifie it to the Sheriff, that the 


Cautione admittenda directed to the Biſhop, commanding hign 
do it. 1 . ei "IIs 's Thy s 5 2 N | i 
to f the Biſhop ſhould fill refuſe after this Writ is ſery- 
ed upon him, hz | | 
to the Sheriff to warn the Biſhop, in Perſon, to take Cauti 
and if he (till reſuſeth after ſuch warning, the Sheriff himſe 
may diſcharge the Defendant. „ 
t if the Biſhop is apprehenſive that the Defendant will 


directed to him reciting the whole matter, at the end of which 
Writ there is this Clauſe, (viz.) Tibi præcipimut quod ipſum 
Jo. 4 priſona * niſi in præſentia tua cautione pignor atica ad 
minus eidem Ep'o de ſatisfaciend, optulerit nullatinus TE liberes abſ- 
Tefe, Ce. 5 | «a 
Cantio ee is one of thoſe Cautions allowed by 
the Canoniſt where there are three in all. | 

( 1). 74 and that is where the party makes Oath 
he will o 


the Sentence in ſmall Offences, and that he is 
not able to give any other Security. Z 


objeRed that it ought not to be ſo, becauſe, if the Biſh 
ſhould die, the Penalty would go to his Executor, — 


it ought to be in the name of the Queen, who is by Law enti- 
da it. 


(3) 1 and that is by laying down Money or 
$28 a | 

But if the Defendant, without any Caution, freely offers 
to obey the Sentence, and the Biſhop refuſeth to accept it, 
and to abſolve him, an Action on the Caſe lies againſt him, 
or he may be indicted for it, and the reaſon is, becauſe the 
party is damnified whilſt he continues under the Sentence 
which he is willing to-perform, becauſe all that time he is 
diſabled to Sue, ox tp have any remedy for an Injury done to 


bim. eee 
14 ren , . > 8 
275 my Exemption, See Monks. 
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Defendant may be diſcharged, he may have a Writ (J) de 


e Defendant may have another Writ directed 
be diſcharged by the Sheriff, then he may ſue forth a Writ 


que mandaro nofiro ſeu ipins Epiſcopi in bas parte ſpecials _ 


(2.) Fidejuſſory, and that is by giving Bond with Sureties, 
but ĩt Ser a queſtion in w % name the Bond ought to 
be taken, whether in the name of the Queen or the Biſhop, 
tis uſually taken in the name of the Bi (z), but it was 
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- from religious Bae in ſeeking a tid by ſuch Profits 
| ſecular Adv 


right of the 


of Life, but be intent upon Devotion, h 7 
tbey have been ſo conformable to this Law ſince the Hr 
this account. 


vas an Action of Debt brought againſt a 
Lands contra formans Statuti, 


honeſt Men within every Pariſh of der reſſ 


182 r 
* 


Wo 7 9 See haut 
armes. See Clergy. A 


GINCE tre there arc an order of blen get 2 EEO 
Service of God, tis neceſſary they ſhould have 2 ſufficient 
maintenance to ſubſift, and that they might not pe diverted 


which — ariſe oy Bargains 3 and Contracts or any other 


Therefore by the n 21 H. 8. cap. 13. Spiritual Per- 
{ons are prohibited to Farm any Lands either hy thee lyes ot 
by any other to their uſe upon pain to forfeit 191. per 2 
one Moiety to the King, the ather to the In 1 vin 
fhall they buy and ell Again for Profit an Victualz 
an? n pain to forfeit treble the value to be di- 

as afor 

But if they have not ſufficient Glebe or Denſe Lands i in 

Church, th 6 Lange fe 


they may te 

nance of their Families, and buy C Riel to Sk he iy ve 
This A& was made to encręaſe Devotion, an 

Clergy might nat employ themſelves in the orãin ola 


1 
were in all lixelihood to be more reſ 


mation, that we read of no Proſecytiany againſt them upon 


e 


The Defendant pleaded non 50555 vel tennit terra ad Srmen 
contra formam Statuti, and it was held that he might, pj 11 4 


ridence that he took Lands for the maintenance 1 
Olebe. 


THIS i is the Land which the Parſon « of Vie bat i 
right of the au Ker. 125 HE may de a Ba ür de 


emory thereof, tis required n 
— N 1 Kade e 


ive Det by 
the bee an of the Biſhop himſelf, 


— 
is to be one, ESA ares Hagen * 


is true about ſix Years after the maki 


n 
don : 


As long as the Parſon keeps the Glebe in his own hands he 
ys no Tithes to the Vicar, tho' he is endowed of all the 
Fall Tithe jo the Pariſh, but it bath been held, that if he 
Demiſe t ebe to a Layman, the Tenant muſt pay the 
{mall Tithesto the Vicar, and the great Tithes to the Lell. | 
So likewiſe where the Vicar Leaſes his Glebe, the Tenant 
muſt pay the great Tithes to the Parſon or Impropriator, and 
the ſmall Tithes to the Vicar ; but this mult be underſtood 
where the Land was tithable at the Endowment, for if it 
was appropriated to a Priory before the Vicaridge was en- 
dowed, then, tho the Endowment was de minutit decimit of 
the whole Pariſh, the Vicar ſhall not have the Tithes of the 
Glebe there, tho he had Leaſed the ſame, 'becauſe it was not 
tithable at the time of the Endowment, - © © 
Tis true if Tithes have once been paid out of Glebe De- 
miſed by a Parſon or an Impropriator, it ought to be ſo as 
often as *tis Demiſed, but where ſuch Tithe are demanded, 
if they were never. paid, then either of them may preſcribe, 
that he and all his Predecefors (a) have enjoyed the Glebe 
Land by themſelves, and by their Tenants diſcharged of 
Tithes to the Vicar, and ſuch a * ſhall be a ſuffici- 
ent ground for a Prohibition, and the rather, becauſe ſmall 
Tithes out of Glebe Land Demiſed by an Impropriator are 
not payable de communi jure to the Vicar,” becauſe Eccleſia non 
debet deem Lass. 
But if a Parſon, where there is no Vicat (+), Leaſes his 
Glebe *ris otherwiſe, eſpecially if he reſerve but a ſmall Rent, 
for-in ſuch caſe the Leſſee ſhall pay Tithes of the Glebe to 
the Parſon himſelf, _ n 
Before the Statute 14 Ed. 3. cap. 17. a Vicar had no man- 
ner of Freehold in the Glebe; and therefore be could not 
bare the Writ oſ jarit trum to recover what had been alie- 
* bis Predeceſſor, which Writ is given to the Vicar by 
It hath been faid, that during an Avoidance ( y) the Fee- 
ſimple of the Glebe is not in the Patron but in Abeiance, that 


u, tis only in ion, and not in any certain Perſon, 
and this was Lend . the reaſon which he gives 
why it ought-to be ſo is, uſe it ſhould not be ſubject to 
any Alienation or Diſcontinuance which 1 at be made by 
the Foſſeſſot ſo as to bar the Succeſſor, for ſince the Parſon 
bath euram animernm, the Law takes care for him that he 
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184 Guardian of the Spiritualties. | 


— not be deſtitute of that Maintenance which ariſes from 
Tin true, the Year-book 8 H & 24. is cited | 7 it, but 
_ Paſton argued there could not be an Eltate for Life, 
eſs there was alſo a reyerſion Expectant upon ſuch Eſtate 
which mult be in ſome body, and Sir Wiliam Babington, who 
was then Chief Juſtice of the Common Pleas, was of Opini- 
on, that upon an Avoidance the Fee-ſimple doth rightfully 
belong to the Patoen. ee A 
Fitzherbert (æ) ſays, tis in the Patron and Ordinary, and 
long before he wrote it was held, that they might charge it 
before the Church was full (. | | 
But after induction the Freehold (6) is in the Parſon, and 


tho he cannot commit Waſte, yet he may dig for Lead Ore, 


and ſhall not be prohibited. 3 | 
Neither ſhall he be charged for his Glebe to ſend out either 
Horſe or Man to the Z4ilitia, becauſe ti a Spiritual Revenue 


aud held in pura & perperua Eleomoſyna. 


Laſtly, If a Parſon or (c) Vicar%ows his Glebe and then 
Demiſes it, and doth not Leaſe the Tithes with the Land, ot 
if he ſell the Corn, and the Vendce cuts it, yet he muſt pay 
the Tithes to the Parſon, &c. 550 | 
do if the Parſon ſhould die before the Corn is cut, his Ex- 
ecutor ſhall have it, but if another is inducted, the Executot 
of the dead Man (4) muſt pay the Tithes of theGlebe to him, 
but tis otherwiſe if the Corn was cut in the Life time of thc 
Former incumbent, for in ſuch the Executor pays no Tithes. 

But if a Parſon Leaſes his Tithes, reſerving the Glebe, and 


then Sows it, he ſhall pay Tithes to the Leſſee, , 
| Guardian of the Syiritualties, 


| THIS ithat Perſon er Perſons in. whom the Nez il el 


Juriſdiction of any Dioceſs reſides after the death or tran- 
flation of a Biſhop, or whillt he is beyond Sea in my pub- 
lick Employment for the Church or State, and if ſuch Perſon 
chould be an Archbiſhop, then the Dean and Chapter are 
Guardians, &c. if a Biſhop, then the Archbiſhop of the Pro- 
vence is Guardian of the Spiritualties, and he may commit 
this Juriſdiction to whiat Perſons he thinks fit. 

But this was denied by my Lord Coke in the Caſe of Graue 
and Denny (e) in which Caſe there was a Dialogue between 


1) F. u 54 b (e) Pitz Abr. tit. Anhiity 53. 3 Rep. B- b. 60 $id- 
** 2 (c) 1 Roll, Abr. 655, Plito. bf {0's 90 9085 0 I 
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jnſinuates that this was an U 


Guardian of the Spiritualties. 185 


bim and Juſtice Doderidge 8 this matter, the one 


affirming, that at Common Law the Dean and Chapter ſede 

Vacante of the Biſhop, are Guardians of the Spiritualties, but 

that the Archbiſhops have it Dy way of Compoſition, and he 

1 Uſurpation, for in the ſame Page 

he tells us, that great Lords will encroach on all to get what 
they can in their own Hands. : | 

Now, the Year Book (f) which he there Cites, proves no ſuch 


thing; for Thorp who was the King's Serjeant ſays poſitively, 


that the Archbiſhopsare Guardians of the Spiritualties, of coni- 
mon Right, and that ſo was the Cuſtom throughout the Realm 
at that very time, and this was not denied by Pool, tho he 
was of a contrary opinion as to the Right, for he held that to 
be in the Dean and Chapter, unleſs where it was in the Arch - 
biſhop by Preſcription or Compoſition, ſo that it muſt be a 
meer 1magination of my Lord Ge, and without any ground 
for ſuch an Opinion, that Archbiſhops are Guardians of the 
Piritualties by Compoſition. 5 7 

Tis true, there are ſome Deans and Chapters who Claim 
this Juriſd1Chon by virtue of ſome ancient Grants from the 
Kings of England, but tis a Juriſdiction which always ceaſes 
upon the Conſecration of a new Biſhop to the vacant See, *. 

But before the new Biſhop is Conſecrated, they have power 
to accept Preſentations, and to give (g) Admiſſions and In- 
ſtitutions to Benefices, within the Dioceſs; and by the Statute 


25 Hen, 8. cap. 21. they may grant Licenſes, Diſpenſati 


Faculties and Reſcripts, in caſes of För as the Archbi 
ſhop might have done f living. And by the Statute 13 Eliz. 
cap. 12, a Miniſter, during the vacancy of the See, may de- 
clare his aſſent and confent, and Subſcribe the Articles of Re- 
lyion, before the Guardians of the Spiritualties, and they 
have power to certifie it under their Seal, 

Now, if it ſhould happen, that they ſhould refuſe to grant 
ſuch Diſpenſations, where yr they may and ought to do 
it, then upon a Petition to the Lord Chancellor, by the Party 
grieved, he may iflue out a Writ, requiring them under a Pe- 
nalty to grant the ſame ; which Writ begins thus, 

Anna, &c. venerabilibus & Egregiit viris dominis Decano & 
* Eccleſiæ Cathedralis, & Metropolit Sancti petri, Eboracen 

guos omnis & omnimada Furiſdiſtio Spiritual, & Eccleſiafticn. 
que ad Archiep um Eboracen. plena ſede pertinuit ipſa ſede jam va- 
tante notorit dignaſcitur pertinere ſalmem, &c. 


111 


1 
8 —_ _— i. — —_— Mts A — 
— 
— — 


O e % „ Rell Abr 2. 


And 


\ — — 


ö I 
1 
4 
A 
a 
605 4 
40 
f 
6 
t.4 
154M 
U L J 
44 i ö 


, Sheriff, who Burnt him, without the Writ de Heretiro rombu- 
_ rendd; but if it happened Cas ſometimes it did) that the She- 


186  -  berefſe, 


And, if notwithſtanding ſuch Writ, they ill refuſe with. 
out ſhewing any reaſonable Cauſe, then the ſaid Penalty is 
forfeited to the Queen; and the Lord Chancellor iſſues out 


another Writ, directed to two Biſhops, or to ſome other Sp 


ritual Perſons as ſhall be thought fit to do what the Guat 
ars of the Spiritualties refuſed, l. 


HIS is an opinion contrary to the true Doctrine of the 
T Chriſtian Faith, and obſtinately maintained by ſuch 
who profeſs the name of Chriſt. wy tt 

Under this Title, I ſhall only (hew what the Law was for- 
many, 5 to the puniſhment of an Heritick, and how it ſands 
at this A | . VV 

Before . Statute, 2 Hen. 4. a Biſhop could not commit 
any Perſon for Hereſie. The ings againſt him were by 
the cenſures of the Church, in order to Conviction, that is, the 
(Y Archbiſhop might corwict him in a Provincial Convoa- 
tion, and then he was to be delivered to the Sheriff, who, by 
verrue of the King's Writ de Hervtico combarendo was to Burn 


him. | 8 | 
But it bzing found troubleſome to Summon a Convocation 
upon this occaſion, That Statute provided that every Biſhop 
might, in his Diocefs, convict an Herttiek, and if this was 
done in the preſence of the Sheriff, (which was uſual in thoſe 


days) for the Bifhop would fend for him 288 then 
c 


immediately upon the Conviction, he was dclivered to the 


riff was not preſent at the Conviction, or if the Heretick was 
ordered to be Burnt ina County, other than whete he was 
Convicted, in ſuch Caſes the Sheriff could not Burn him 
without the Writ, Gr. 3 | 

I do not find, that a Heritick Convicted had any way to 
ſave himſelf from the Fire, but by abjuring his Opinion, and 


this was only upon the firſt Conviction; for if he Relapſed, 


amd was Convicted the ſecond time, then hg was certainly 
urnt, 4 


And this was William Sawtree's Cafe, who Ann 2 Hen. 4: 


was condemned by Archbiſhop Arundel in a Provincial 
Council, for a Relapfed Heretick; and a Writ was directed 
to the Mayor and Sheriffs of Landon to Burn him, and this was 


e e e — — — - —— — 
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Dereſie; 137 
the advice df the (i) Lords Temporal in Parlfament aſſem- 
” and it was Subſcribed pe- pjom Regen & Contilium. 
This was the firſt Perſon who was Burnt in England for 
Hereſie, upon a Sentence given in a Council, and by virtue of 
the Writ de Heretico poll 3h mburendo. Tis Printed in 01 Fitz- 
ebert, and burning is there called the uſual Puniſhment, 
which muſt relate to the uſage Beyond-Sea, for it was ſeldom 
or never uſed here, tho I admit Burning was the Puniſhment 
at Common Law for this Crime; but then the proceedings 
Minſt the Offender was in the Temporal Courts upon In- 


<&ment, Gr. * b 1 > eu 
But in the primitive Church, this, or any other, capital pu · 
niſnment for Hereſie was Condemned; and we are told that 
when two Biſhops: Proſecuted the Heretick Priſcillian to Death, 
they were ſo far cenſured for the Barbarity of the AR, that 
many refuſed to hold Communion with then. 3 
The firſt mftance that we find of * api Tuſtini- 
u II. in the 8th rr who Burnt all the AManichees in 
Armenia. But Anno 1198. about the beginning of the r3th 
Century, the Albigenſes in the South Parts of France, Preach- 
ng againſt the Corruptions of the Popiſh Clergy, were, fog 
that reaſon reputed Hereticks ; and St. Dominick came out 
of Spain to convince them of their Errors, but without any ef- 
ſect, and therefore he perſwaded the Magiſtrates to Burn them. 
But as yet there was no Law for it, therefore by the 4th La- 
tre; Council it was decreed, that Hereticks ſhould be deliver- 
«d to the Magiſtrates to be Extirpated, which is a very fofe 
word for — and if they neglected then they were to be 
Exommunicated. Princes were alſo depoſed by the Pope, 
and their Subjects abſolved from their Allegiance, and this 
mas ſo terrible to them, that they rather choſe to deliver up 
their Subjects to this, | | | 
In Wickliffe's time () a Bill paſſed the Houſe of Lords, but 
it was neyer ſent to the Commons, that upon a Certificate 
fade by the Biſhop to the Court of Chancery, of the names 
af ſuchof Wickliffe's lowers who Preached without Licenſe 
and drew great Aſſemblies together, that the Chancellor ſhoul 
iſue out Writs to the Sheriff to apprehend and commit them, 
thereto remain till they juſtifie themſelves according to the 
Laws of the Church. | e 
But in the next Parliament, the Commons by ( a Bill - 
declared, that they never aſſented to that Act, and therefore 
deſired that it might be taken as vcid. 
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termination of the Holy Church, and if any Perſon was ſuſ- 


My (=) Lord Cale tells us, that it was uſual in thoſe day to 
Engroſs all Acts of Parliament in Parchment, and to tranf. 
mit them under the Great deal to the reſpective Sheriff of every 
County, in order to be Proclaimed there; That this Act 5 N. 
2. tho it was only an Ordinance of the King aud Lords, and 
not an Act of Parliament for want of the Concurrence of the 
Commons, was Engroſſed, and ſent to the Theziffs to be Pro- 
claimed; but that the Act 6 K. 2, by which that Ordinance 
was declared to be void, was never Enęroſſed, it was then, 
and ever ſince kept back, as my Lord Cole ſays, by the Prelate, 
and the Ordinance bath been continually Printed in our Sta- 
tute Books, which muſt be very extraordinary, becauſe no 
7 ik Parliament hath taken notice of this ſuppoſed 


But when K. 2. was depoſed, then in gratitude to thoſe 
Clergy who aſſiſted Hen. 4. cap. 15. in his Uſurpation, he got 
a Law to bepaſſed in both Houſes, to which he — gave 
his aſſent, the purport whereof was, that none ſhould Preach 

without Licenſe, nor deliver any Doctrine contrary to the de- 


Qed of doing to the contrary, then he was to be committed 
y the Ordinary till he was either convicted, or abjured his 
Opinion; and if he reſufed or did relapſe after Abjuration, 
then he was to be delivered to the Civil Magiſtrate to be Burnt, 
but firſt his Conviction was to be certified into the Chancery, 
upon which a Writ iſſued out to Burn him. 
But Anno 25 Hen. 8. cap. 14. one Phillips having complain- 
ed to the Commons of his intolerable — the Biſhop of 
London, who had committed him only upon ſuſpicion of Here- 
fie without any manner of Proof, and this Complaint being 
ſent up to the Lords, and they not regarding it, the Cemmons 
ſent up a Bill, which in effect was a Repeal of that Statute 
2 Hen. 4. ſetting forth, that as yet there as no Declaration 
what ſhould be Hereſie, but only in theſe general words, viz. * 
Tbat it was an Opinion contrary to Scripture or Canonical Sanctiun, fil 
then they ſhew that the proceedings in this cafe was without lim: 
Preſentment, therefore it was provided that Hereticks ſhould Th 
be proſecuted by Preſentment, and by the accuſation of two thou; 
"Witneſſes, and then, and not beſore, the Perſon thus accuſed 
ſhould be Committed, but not withont Bail, and if convict- i 9 th 
ed ſhould be Burnt, but not without the Writ de Heretic Wi don, 
comburendo ; and that none ſhould be Proſecuted upon any Wl ie 
Canon Law, for ſpeaking or doing any thing againtt it. 228 
8 l Wb e eee e % 
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Þereſſe, | 189 
But now, by the Act 1 Edw. 6. cap. 12. both thoſe Statutes 


are Repealed ; and there is a (4) Statute Law in force againſt 
Hereticks, ſo that the Proceedings againſt them mult be by the 


Cenſures of the Church _ y the Act 23 Hen. 8. cap. 9. 
Ops 


tis provided, That Archbi may Cite for Hereſie in an 
Dioceſs within their Provinces, the Biſhop of ſuch Dioceſs 
e „ but if he refuſe, then to Proceed againſt the Here- 
uc. 1 a 75 
And it was very neceſſary that thoſe Statutes ſhould be Re- 
pealed, becauſe, when Biſhops had Power to Commit Men 
upon Suſpicion of Hereſie, they did exerciſe that Power in a 
very extraordinary manner, as for Inftance, An Executor was 
Excommunicated at the Suit of a Widow, for denying her the 
Third Part of her Husband's Goods. But in another place 
(5) my Lord Ge tells us, it was for not paying a Legacy, and 
being under this Sentence, the Man declared that he did not 
fear it, for that he was not Excommunicated before God, be- 
cauſe he had as good a Crop of Corn as any of his Neighbours; 
for theſe words he was Comniitted by the Archbiſhop Bour- 
cler to Maidſtone Goal, as one non immerito de Hereſ; ſuſpectum, 
but the Priſoner was gary; io upon a Habeas Corpus, by the 
Court of King's-Bench ; and Sir John Markham the Chie Jus 
ſtice, declared the Opinion of that Court, that it was not He- 
lie againſt the determination of Holy Church, and fo not 
within the words or meaning of the Statute. _ | 
And this was the true Reaſon why the Parliament Anne 
1 Eliz, enacted, That nothing ſhould be Hereſie but that 


Council wherein the ſame was declared Hereſie, by the ex- 
pres and plain words of Canonical Scripture, or ſuch which 
ſhall hereafter be determined to be Hereſie by the Parliament, 
with the Aſſent of the Clergy in Convocation, | | : 

The Offender in this nature, tho Convicted, incurrs no For- 
friture of his Temporal Eſtate, becauſe the Proceed ings againſt 
him are pro Salute anime. a 

The. Puniſhment by Death 5 
thought to be too ſevere, and therefore the Writ de Hæetico 
amburendo was taken away, and Hereſie is made Puniſhable 
dy the Queens Eccleſiaſtical Laws, either by Excommunica- 
tion, Deprivation, Degradation and other Cenſures, but not 
fxtending to Death, X | 
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which had been ſo adjudged by the Canonical Scriptures, and 
by the firſt four general Councils, or by any other general 
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oy 3 r F 4 N | | 
U ND ER this Title, Iſhall ſhe the Practice of the Jewiſh = 
Church, the Cuſtom of the Heathens, and the Ulage of | 
the Chriſtians, under the Goſpel Diſpenſation, to obſerve cer- 
tain Feſtival Days in the Year, and lafly, in what manner 
they are enjoy ned to be obſerved in our Law: 
Aud firſt, as to 288 Church, tis plain they had a 
Power, and did actually appoint ſuch days to be Obſerved, in 


be O ou 
order to magnifie the name of the Lord, and to give Thanks 
unto him, and to rejoyce for his Bun 1 | to 
Thus the Feaſt of the Dedication, both of the * Temple and the 
the Altar, the Feaſt of the Tabernacles and Trumpets are ex: the 
 preſſly mentioned in the Scripture, and many more are to be thi 
found in (a) Sigonins, but I {hall inſtance in one more out of ha 
the Scripture, viz.. Fifty Days after the Celebration of the | 
_ Paſſover the Lord deſcendel upon Mount Sinai, at thePro- ter 
mulation of the Law, and that day was always Commemo- mi 
rated in a Peculiar manner by the Jews. _ Ch 
(2.) As for the Heathens, who were guided only 12 or 
tight of Natural Reaſon, they obſerved ſome days in the Year fed 
with diſtinguiſhed Solemnities, and theſe were fuch in which by 
they had received any extraordinary Benefits, and ſometo tin 
Cofntnemorate the Renown of their Brave and Heroick An- no 
ceſtors. 3 - nts. be for 

| Thus the Romans had their dies natales in great Eſteem, an to 
the Chriſtians in imitation of them, (for certainly they wer the 
to be imitated -in many good things) did, on certain day, . / 
Commemorate the Lives and Deaths of the Apoſtles, Evange- lit 
lifts and Saints, and not only ſo, but that by this means they der 
might imitate them in all Godlineſs and Works of Piety. mo 
3.) This was an ancient Cuſtom in the Chriſtian Church, pes 
for the Apoſtles themſelves appointed the Firit Day of the Week Rec 

to be Obſerved in a Solemn manner, in Remembrance of tiz ing 
Reſurrection of our Saviour; and ſince, ſuch tranſcendent WW ans 
ercies were derived to us by bis Birth, Crucifixion, Reſur- WW in 
rection and Aſcenſion, We ought not only to acknowledge Will cap 
the fame every day of our Lives, but in a more peculiar man- 1 
ner upon certain days appointed for that purpoſe, by tie Wl tha 
Church. 3 | tair 
And it was very early that the Feaſt of Eaſter was kept, 3 Wi oft! 

St. 7 Auſtin tells us, Ex Authoritate Scripture & Univerſe E, Rel 
_ | — Wc 
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Dolidays. „ 
cleſa, and fo long alſo as in the 2d Century there was a Con- 


tention in the Churches of the Eaſt and Meſt, concerning the 


h very day on which it ſhould be Celebrated. | | 
of So for our Whitſontide, as the Jews obſerved that day on 
er- which the Lord deſcended on Mount Sinai, as before mentio- 


the Feaſt of Pentecoſt, becauſe the Spirit of the ſame God de- 


our Eafter. | | | 
And certainly the Chriſtian Church hath as great a Power 


nd the Reaſon of ſuch Inſtitution is ſtill the ſame, viz. to Praiſe 
50 the Lord in a more Peculiar manner for his Mercics, and for 
) be thoſe Examples of the Blefſed Saints and Martyrs, which he 
t of hath ſet before us for our Imitation. 


know tis objected, that the Jews were directed in thismat-. 
ter, by the immediate appointment of God himſelf, that they 
might more truly perform the Services due to him; but if the 
Church appoints nothing which is either againſt the Scripture 
or Condemned by it, if it doth not make the word of no Ef- 
ect by Vain and Superſtitious Traditions, as * Feroboam did; 
by Inſtituting a new Paſchal Feaſt to be obſerved at another 
time and place than where God hath appointed it, then, tho 
no ſuch Divine Direction was given to the Chriſtian Church 
for the obſervance of ſuch days, yet that Church hath Power 


and to appoint and enjoyn the Obſervance of Feſtival Days, for 
were the Reaſons already mentioned. : | | 

lay, And if thoſe, who are ſo peeviſh with our Church, for In- 
nge- fiituting particular Prayers on ſuch Days, would but conſi- 


der how natural tis for us in our Civil Concerns to Comme- 
morate thoſe Days in which we were Delivered by any unex- 


pected means from Temporal Evils and Loſſes, or in which we 
Veek Received any Extraordinary Advantages, or Bleſſings relat- 
f the Ing to our Fortunes or Promotions here, they would not be ſo 
dent angry at our obſerving thoſe Days in a more Solemn manner 
efur- in which we were delivered from Eternal Death, and made 
ledge Wl capable of Inhetiting Everlaſting Glory. 2 
man- Therefore, ſince we are more apt to be led by Imitation 
the than Inftruction, the Church bath thought fit to ſet apartcer- = 


tain days to Commemorate the Births, Holy Lives and Deaths 
ofthoſe Saints and Martyrs who had Suffered for the Chriſtian 
Religion, and theſe we call Holidays, and as ſuch they are 
— enjoyned to be obſeryed, not only by the ancient Canons 


1 


. 


4 \ 
cleſits * I King, 12 31. + Canon 13. 
| e U 2 but 


ned, which was 50 days after their Paſſover, ſo we Celebrate 
ſcended upon the Apoſtles on that day, being 50 days after 


to Inſtitute theſe Feſtivals as the Jewiſh Synagogue had, ſor 
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192 Dolfdays. 
but by thoſe of our Church, by which all Perſons are to Cele. MI © 
brate and keep the Lord's-day, and all other Holidays, ac- = 
cording to the Rules and Orders of the Church of England, th 
reſcribed in that behalf, viz. in hearing the word Read and Wl . 
aught, in publick and in private Prayers, in acknowledging 
their Sins, Cc. but there is no Rule given as to abſtinence from 
bodily Labour. „ 
And by another * Canon, the Common Prayer is appoint- 
ed to be Read on ſuch Days as are to be kept Holy, and the 
Miniſter is likewiſe enjoyned to declare to the People every 
Sunday, whether there are any Roy or Faſting Days in 
the Week following, and if he neglect ſo to do, and is admo- 
niſhed by the Ordinary, and ſhall neglect a Second time, he 
ſhall incur the Cenſures of the Law. | 
The Scripture hath not derermined the number of Holiday, 
this is left to the Church; therefore, in a 1 1 held at Oxon, 
Anno 1222, Holidays were divided into Three ſorts. 
(i.) luto thoſe which were to be obſerved with all manner 
of Reverence, and ſuch were all Sundays. 


_ (z.) Into thoſe wherein all manner of Servile Works q de. 
inferior nature were to be Refrained ; - ob. 
(.) Into thoſe wherein any buſineſs might be done, aficr 7 
Mats was performed, and not before. | | * 
And that the People might know what days are to be ke 1, .. 
Holy, they are particularly mentioned in the Statute 5 &'6E, pelle 
6. cap. 3. and thoſe, and no other are ordered by that du · BM to 0 
tute to be Obſerved, which are as follow: the 
All- Saints, Andrew, Annunciation, Aſcenſion. Barnaby, Bo. 1 
tholomem, Urcumciſon, Eaſter Mondy, Epiphany Tueſi i Lab. 
James, great and leſs, Innocents, Fobn Baptift, Fobn Evangeſ dee 
Luke, Marke, Matthew, Matthias, Michael, Nativity of Chil. this 1 
St Paul's Converſion, St. Peter, Philip and Jacob, Parificain i man 
Sundays, Simon and Jude, St. S ephen, St. Thomas, Vhiiu teligi 
Monday and Tueſday. ; Fe 
The Statute betorementioned tells us, that thoſe Days 2 profi 
not to be accounted Holy in their own Nature, but becauſcal Chur 
Holy Duties to be performed, and that they are not Dedica i dant! 
ed to any Saint in particular, but only to God, in remem the P. 
brance of a Saint, and this may be ſufficient to remove tho of Hic 
Superſtitzous Opinions which ſome Men have, relating to . La 
Obſcrvance of them. | days 
This Act was Repealed by an Act 1 Ad. cap. 2. but that v tobe 
Repealed by another Anno 1 Fac. cap. 15. and from hence ____ 
e IEEE eee 8 ?2b 


Queſt 


Queſtion hath ariſen, whether that Statute 5 & 6 Ed. 6. is 


* now in force, becauſe tis not revived by Special Words. 


05 'Tis a Queſtion which is anſwered by my Lord Coke, * (viz.) 
d, that where a Statute which repeals another 1s repealed it ſelf, 


od WF it makes the firſt Act which was repealed ſtill in force. 


Ng But admitting the Law ſhould be otherwiſe, yet ſince the 
Mm Cdendar prefixed to the Book of Commen Prayer, mentions all 
thoſe Holidays, and directs that they ſhould be obſerved in the 


. Church of England, and ſince that very Calendar F is eſta- 
the bliſhed by the Act of Uniformity, tis therefore part of the 
ay Law of the Land, and it was the Opinion of that Parliament 
be in which that Act paſſed, that thoſe who abſent themſelves 
no- fom their Pariſh Church where Common Prayer and Preach- 
be ing is uſed on thoſe Days, do ſchiſmatically abſtain from the 
me. bo 
as, Beſides the Statute 1 Eliz. is declared by this Act to be in 
ron, uli Force, and there the Litwr gy is eſtabliſhed, | 
Now by the one, every Pariſhioner is enjoined to reſort to 
an bis Pariſh Church on Holidays, under the. penalty of the 
Cenſures of the Church, and 124. for every Offence, and by 
a the other there are Collecis, Bpiſtles, and Goſpels appointed 
to be read on each Holiday. | 8 
ati A lis plain, that the Clergy and People are not very ſtrict 
in obſerving theſe days, and there are no other penal Las 
ken toenforce ſo neceſſary a Duty, but the Miniſters may be com- 
E pelled to it by their Dioceſans, for they have the ſame Power 
du; tooblige chem to this Duty as they have to make them obſerve 
; theSabbath, f | 
| W Tis true, there is a proviſo in the Statute of Ed. 6. that 
0 1 Labourers and Fiſhermen may (upon occaſion) work on 
ee theſe days either in or out of Harveſt, and tis certain, that 
7 tis Liberty is carried farther then at firſt intended, and in a 


manner to the total prophanation of all Days ſet apart for 
religious Worſhip, + 55 
And tho ſome Perſons through an immoderate deſire of 


ys w Profit, and ſome for Pleaſure, have neglected to come to 
auſe Church on theſe appointed days, yet if the Clergy would con: 
dich tantly attend the publick Service, this might in time ſtir up 
** the People by their good Example to the religious obſervance 
c toe of Holidays, . OP AY 5 TE 
em Uy, Thoſe which I have mentioned are the Rated Holi- 


gat w: 


La 
ons of the Church, but there are ſome other days which afe 
hence ll ___ 


obſerved by particular ARs of Parliament, as the 5th of 


ng. % | Car, 3. ap, 
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194 Þoſpitallers, 
November (4), which is a day of Thankſgiving for the diſco- 
very of the Gunpowder Treaſon. 3408 8 1 25 
29th day of May (b) as an Ammiverſary for reſtoring 

the Royal Family ; both theſe Statutes are appointed to be 
read in the Church reſpectively on each of the ſaid Days af. 
ter morning Prayer or Preaching. FTE 

So the 3oth of January is a Day of Humiliation for the 
murder of Car. 1. but this Act is not directed to be read in 
the Church. | 


| Hoſpitallers. 


T HERE was an Order of Religious Knights erected about 

the ſeventeenth year of Ed. 2. who lived under particular 

Rules, and of which the grand Maſter and two Chaplains 

only were to be Eccleſiaſticks, and theſe were called Hoſpitd- 

_ becauſe they built an Hoſpital at Jeruſalem to receive 
ims. 

Theſe Knights ſucceeded the Templars, who were ſo called, 
becauſe they had a Temple at Feruſalem for the purpoſe afore- 
Aid; but they being ſuppreſſed by a Council held at Venn 
in the Reign of Pope Clement 5th (c), their Lands here in Eng: 
land were transferred by the Parliament to theſe Hoſpita- 
lers (d), who are alſo Knights of St. John of Feruſalem, and 
are now thoſe which we call Knights of St. John of Malta. 
This Order had large Endowments to ſupport themſelves 
and entertain Pilgrims, and had alſo many Priviledges grant- 
ed to them by ſeveral Popes, of which this was one, (viz.) 
_ their Lands ſhould be diſcharged from payment of 

—_ : 

There are none of this Order in England, for it was difſoly- 
ed in the Reign of H. 8. of which f ſhall give a particular 
_—_— * 
Several Abbots ſurrendered their Monaſteries to that King 
in the 29th year of his Reign, and two Years afterwards an 
Act paſſed (e) to confirm thoſe Surrenders, in which there 
was a ſpecial Clauſe, that the King and his Patentees ſhould 
hold thoſe Lands diſcharged of Tithes in the ſame manner as 
the Abbots held them at the time of the Diſſolution, and this 
Act extended to all Monaſteries which ſhould afterwards be 
Jurrendered to the King. eos | 
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The Hoſpitallers were not then diſſolved nor until the year 
afterwards, ow, by an Act made 32 H. 8. cap. 24. by 
which their Lands and all the Priviledges they bad therein 
were 5 to the Crown; but in the Act there is no particu- 
lar Clauſe to exempt them from payment of Tithes, fo that 
the Lands being granted (f) to the King and not ſurrendered. 
they are not comprehended within the Letter or meaning of 


| the ARt 31 H. 8. and therefore ſhall pay Tithes. 


But my Lord Dyer (g) tells us, that Ano 10 Eliz, upon 
conſideration of this Statute Judgment was given to the con- 
trary, and Anno 4 Car, the like Queſtion came in debate 
again, and it was held, that the (%) Exemption which the 
ſpitaller's had from payment of Tithes was a Priviledge, and 
tho, tis true, that all Priviledges are perſonal, and that when 
the Perfon or Corporation to which they are annexed is ei- 
ther (i) dead or diſſolved, that the Priviledge is likewiſe gone, 


yet when tis given or transferred to another by Act of Parlia- 


ment before the Diflolution of the Corporation it ſelf, they 
ſhall enjoy it. | 
That this Priviledge was givenſo the King by the Statute 
5 H. 8. and therefore not only he but his Patentee ſhould: 
old them diſcharged of Tithes, becauſe tis not a perſonal 
Privilege in the King alone to whom it was transferred, but a 
real ditcharge of the Land it ſelf from payment of Titheg, 
which accompanies it in whoſoever hands it ſhall fall. | 


Incoutinency. Sec Adultery. 
Indicavit. 


Y the Common Law, if the Incumbent preſented by one 
Patron libelled for Tithes againſt the Incumbent of ano- 


ther Patron, the Writ of Indicavit did lie, which is in the na- 


ture of a Prohibition, and iſſueth out of the Queen's Courts 
at Weſtminſter, tis to be brought by the Patron of the Defen- 
dant in the Spiritual Court, and tis to be directed either to 
the Party himſelf, or to the Eccleſiaſtical Judge where the 
Cauſe is depending, and tis to prevent a recovery in that 
Court till the right is determined at Common Law. 
After this Writ was ſerved, all Proceedings. in the Spiritu- 
al Court were ſtaĩed; but then the Patron might have a Writ 
of right de advocatione decimarum by vertue of the Statute of W. 2. 
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: 196 Induckion. | 
5 5. but not unleſs he claimed the Advowſon in Fee, for 
if he was Tenant in Tail, or for Life, he could not maintain 
a Writ of Right, but in ſuch caſe he was to appear upon an 
Attachment and receive a Declaration, and then plead his 
Title, and fo to proceed as in other Prohibitions, and when 
Judgment was given at Law, the Cauſe was rempted to the 
Eccleſiaſtical Court, and determined there according as it 
was at Law. 3 | 3 23K 
And it was not material at. the time of the making that 
AR (4) of what value the Tithes were, but by the Statute 
Articuli Cleri (b) they muſt amount to the fourth part of the 
value of the Church, otherwiſe an Indicavit will not lie if 
brought by a common Perſon, neither will it lie if brought 
before the Libel or after the Sentence in the Spiritual Court. 
Nor is it neceſſary that the value of the Tithes ſhould be 
ſet forth in the In licavit, for if they do not amount to the 
_ part, that muſt be ſnewed on the other ſide for a Con- 
tation. 8 e ee 2 ä | 
But all theſe proceedings being now obſolete, I ſhall not 
enlarge any more upon this Writ. 


InduGion. 


FT: HIS may be compared to Livery and Seiſin of a Freehold, 
SD for tis putting the Miniſter in actual poſſeſſion of the 
CO and of the Glebe Lands which are the temporaltics 
. thereof. 2 . 

It may be made by a Biſhop, or by a Dean and Chapter, 
as particularly by the Dean and Chapter of Pauls and of 
Litchfeild, it may be done by the Patron himſelf, but not as 
Patron, but by ſome other Authority, as if a Biſhop is Patron 
of a Living within his Dioceſs, in which caſes it muſt be ei- 
ther by Preſcription or Compoſition ; thus the Lord Viſcount 
Mountague doth induct the Dean of Battel in Suſſex into that 
_ exempt Deanry. F : PR. 
But the uſual method 1s by vertue of a Mandate under the 

Seal of the Biſhop to the Archdeacon of the place, who ſel- 

dom inducts any Clerk in Perſon, but iſſues out his War- 

rant to all Clergymen within his Archdeaconry, requiring 

them or any of them to do it, then one of the Clerpy AT 

the Perſon to be inducted by the hand, lays it on the Key 
the Church, in the Door, and pronounces theſe words: 


0 
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Inducion, r 


vertue f this Warrant, I induct you into the real and aftudt 
hh oe of the Reflory a H. with all its Profits and Apurten ances. 
= en he opens the Door of the Church and puts the Perſon 
Ne into poſſeſſion thereof, who uſually tolls. a Bell, which is to 
"rs ge F notice that ſomething is doing in the 
| urch. | 212 
- This Ceremony being over the Perſon thus induQted, is 


then compeleat Incumbent and entituled a4 Beneficium, that 
' js, . tO. an Efate in the Glebe and Tithes, 1 BE 
Then the Inductor is to certifie the Induction, which he en- 


he dorſes on the Archdeacon's Warrant, and all who are pre- 
if ſent uſually ſet their hands to it as Witneſſes. | 
ru But if the Key of the Church cannot be had, the Clerk to 
| be induted may lay his hand on the Ring of the Door, or on 
he the Church-wall, or on the Fences in the Church-yard, and 
he either oi theſe 1s ſufficient. Rhea ot; roy: o iow 
fie Theſe Ceremonies are only to make the Induction publick 


- it ought to be, that the whole Pariſh may take notice 
i. Fe | "FS ED 

The Perſon thus inducted, muſt within (n) two Months 
afterwards read the 39 Articles, and declare his unfeigned 
Aſſent and Conſent to them after the Common Prayer is be- 
zun and before tis ended. | 


q And likewiſe within, the ſaid two (n) Months, he muſt, 
he upon ſome Sunday, read the whole Service for that day out of 


the Book of Common Prayer, and declare his Aſſent to it in 
that very Church to- which he was inducted, which he muſt 
do in theſe words. 


r 
5 IP. S. do declare my unfeigned Aſſent and Conſent to all and © 
1 ever) thing contained and preſcribed in and by the Book intituled, 


the Book of Commun Prayer, and Adminiſtration of Sacraments, 


ty and other Rites and Ceremonies of the Church according to the uſe of 
bo the Church of England, together with the Pſalter or Pſalms of 
at David pointed as f are to be ſung or ſaid in Churches, and — 


form or manner of making, ordering, and conſecrating Biſhops, 
Prieſts and Deacons.  _ ih | 

| The Perſon negleRing any of theſe things, the Church 
thereby becomes void, and this he muſt do tories guoties he ac- 
cepts any other living. ; 

Induction is a temporal. AR, and'therefore if the Archdea- 

con ſhould either refuſe to induR a Parſon, (@)or to ſend his 
Warrant for that purpoſe, an Action on the Caſe lies againſt 


1 


— — 


60 1 Elize 1 12. (n) 14 Car. 2. cap. 4. 0 x Bulle 179. 2 Bulſt: 
263. Hob, 15. 2 Roll, Abr, Hi ro. Moor 879. 15 KN hi | 
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him, in which the Plaintiff ſhall recover Damages, but can: 


new Biſhop is Conſecrated, the Induction afterwards made 


_ fame Perſon. ' 


of the Spiritualties during the vacancy, and the Law is clear 


* 


198 Jnftitutfon; 


not by a Vendi be inveſted in tht Glebe or Tithes, he may | 
likewiſe be proſecuted in the Eccleſiaftical Court, and ther: 
he will be compelled by a Sentence to. induct the Clerk. 
After he. is inducted to the Church (p), his Inſtitution ſhall 
not be queſtioned in the Spiritual Court, becauſe the Church 
is then full, and if the Inſtitution is inſufficient, that may be 
ſhewn upon the Trial of the Induction in the Temporal Court, 
which will certainly be wrong if the Inſtitution, upon which 
tis founded is ſo; netther hath any one a right to the Tithe 
which ariſed _— the vacancy, beſides the new induced 
Incumbent, for he hath then j, ad rem. bore nr wh 
. But if the Authority of the Perſon who made the Mandate 
ſhould be determined * either by Death or removal before the 
Clerk is Induced, then his Induction afterwards would be 
void; as if the Archbiſhop during the vacancy of any See ad- 
mits and inſtitutes a Clerk, and then makes a"Mandate to 
the Archdeacon to Induct him, and before tis executed 2 


by vertue of that Mandate is void, becauſe the Archdeacon 
derived his Authority from the Archbiſhop, and ſuch an 
8 Power ceaſed upon the Conſecration of the new 
ſhop. 8 e 
But this Judgment was reyerfed in the Exchequer-Cham- 
ber, Tf becauſe the Archbiſhop, hath a Sovereign Authori 
throughout his whole Provence, and therefore when he d 
any thing-which a'Provincial Biſhop ought to do, fuch AR 
is not void but voidable. 3 i E Pp 
Beſides his Mandate to the Archdeacon, is to one whohath 
Authority to induct virtute Oficii, and the Mandate it {lf is 
only to intimate that the Perſon is inſtituted, and to ob 
the Archdeacon to Induct him under the penalty of Eccleſ- 
aſtical Cenſures, the induction is only Miniſterial, tis the 
Inſtitution which is the Judicial Act, and which the Arch. 
biſhop had an undoubted Power to Grant, for he is Guardian 
that an Authority well commenced ſhall be perfected by the 
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F t lvo. 
WI HEN the Ordinary bath admitted any Clerk to 3 

'V. Benefice, .. he-either grants-him-Inſtitution-under his 
- (p) = Roll. Abr. 282, Plito. 3, 396, Plitg, 12, 23. 1 V $99. 3 160199 
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Inditution. 199 

Epiſcopal Seal; or ſends him to his Vicar-general, Chancel- 
hu or Commiſſary to do it, which is uſually in this Form. 

Iaſfituto te Rebtorems: Exclefue de H. & habere curam Animarum 
Parochianor wm, Ce. & accipe curam tuam & meam. 41 

And this may be done by the Biſhop under the Epiſcopal 
Fal, ot any other Seal beſides that of his Office, and tho he 
s not in his Dioceſs, ſot tis the Act of Court which makes 
the Inſtitution, and the Inftrument under Seal is only a 
Telimatial of what was done there, to which Inſtrument 
{ume Witneſſes ſhould ſubſcribe their names. | 

If Inſtitution is granted by the Vicar General or by any 
ober Subſtitue, their Acts are taken in Law to be Acts of the 
Biſhop of himſelf, and he muſt anſwer for any irregularities 
commited by them. 5 „% N Vn 

But the Biſhop is prohibited by the Conon (), to inſtitute 
Clerk who bath been Ordained by any other Biſhop with- 
cut (hewing his Letters of Orders. . 1 

By an Taſtitution the Clerk hath only (7) jus ad rem, and 
therefore he can do no AR to charge the Glebe, tho confirm- 
xd by the Patron and Ordinary till he is actually inducted in- 
to the Living, for then, and not before, he hath a Freehold 
in he Glebe, OFTHE 62-4247 | 

But at Common Law an Inſtitution ( even upon a 
monglul Preſentation gave the Incumbent ſuch a right, that 
il be had been poſſeſſed of the Living by the ſpace of 6 Months, 
tis was a Plenarty, and he could not be removed, becauſe 
became in by a Judicial Act of the Biſhop who is intruſted 
by the La to take care in this matter, and ſince by the 
Writ of Quare Impedit it ſelf, it appears that the. Law re- 
qures idone am per ſonam to be incumbent in every Parith, when 
the Biſhop (z) bath admitted one to be Able, that implies he 
8 perſona idonea, · and then the Law hath its final Intention, 
that is, the Church is then ſufficiently provided with a Clerk, 
and tis plena & conſulta, which puts the rightful Patron out 
of Poſleſhon, but he is not without Remedy, for he might- 
bare a Writ of right of Advowſon, and recover that of which 
be was diveſted by this Uſurpation. ai, | 
. The Books are plain, that upon an Inſtitation the Church 
1 full againſt a common Perſon, and likewiſe againſt the 
Queen, if ſhe hath no Title but what ſhe derives from a Sub- 
ect, becauſe the Incumbent hath then a Freehold, which js 
begun, tho not compleated till Induction $0, 
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200 Jnffitution; 


And if the Archbiſhop ſhould inhibit the Archideacon to | 


induct the Clerk thus Inſtituted, he may do it notwithſtand- 
ing ſuch Inhibition, and the Induction ſhall be good. 
Andi to gire an inſtance that the Church is full upon an 
Inſtitution, I will put this caſe, (viz) If the Grantee of the 
next Avoidance preſents and his Clerk is admitted and inſti- 
tuted, and ſhould die before he is inducted, he ſhall not pre- 
ſent again, for his grant was ſatisfieii by the inſtitution of 
his Clerk, which proves that the Church was then full, 
hut a bare Inſtitution without Induction doth not make a 
Plenarty e the Queen where ſhe hath a Title to preſent 
in her own Right (), or by vertue of her Prerogative, and 
therefore if her Preſentee ſhould die before Induction, ſhe ma 
preſent again, becauſe ſhe had not the full and complete fed 


= 


of — W ä 3 Boe 
Nov, tho' it doth not make a Plenarty againſt the Queen, 
(x) yet if the Perſon thus Inſtituted —— not Inducted doth 
take a ſecond Benefice, it ſhall make the firſt void, becauſe 
by the very Inſtitution he had accepted the Living, and the 
words of the Statute are, (viz.) ( if 4 Parſon having one B.- 
nafice with cure accepts K 

And if in ſuch caſe there ſhould be a Diſpenſation (z) 
to hold both the Livings, it will not ſerve, for coming after 
Inſtitution tis too late, becauſe the Church is full by it, and 
both the Patron and Ordinary had executed their Authority, 
and can never revoke it, the Inſtitution being matter of 
ſtance, and the Induction which is to follow is no. more then 
a Ceremony, to give the People notice of the Poſſeſſion. 

- Beſides, by this very Act of the Biſhop. * the cure of Souls 
is transferred from him to the Clerk, tho' it doth not always 
follow, that an Inſtitution to a Benefice ſhould imply that 
the Clerk hath curam animarum, becauſe the Queen hath ſe- 
veral Donatives in Wales, f which are not properly Benefices 
with cure of Souls, but yet the Incumbents on ſuch Donatives 
tome in by Preſentation and Inſtitution, _ 

If the Biſhop refuſeth to grant Inſtitution, no Action (of 
the Caſe lies againſt him, the Party may have a remedy in 
the Court of Audience by a Duplex Querela, G. 

Laſtly, Inftitution it {elf is properly cognizable in the Ec- 
cleſiaſtical Court, but if after (b) Inductin a Man is ſued there, 
ſuppoſing his Inſtitution was void, - that ſhall be tried in the 
Cour s at Law, becauſe, by the Induction the Perſon had a Free 
hold in the Benefice, which muſt be tried at Common Law. 


t 2 Inſt. 356.9 Rep. 132. (0 Dyer 36a, 4 Rep. 39. (9) 21H, & (2) 4 Reg. 
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7 81x 1 Patronatur. _ 


W HERE two Perſons preſent two Clerks to the ſame 
Church, by different Titles, the Church is become Li- 
tigious, becauſe the Biſhop doth not know who is the Right 
Patron, and by conſequence cannot tell which Clerk to ad- 


hb 3 5 | ] N | 
4 So tis if two Patrons preſent one Clerk, becauſe the Biſhop 
cannot admit ſuch Preſentee generally, but muſt admit him 
z5 the Clerk of one. e ; ; 
But if two Coheireſſes preſent ſeveral Clerks by the ſame 
Title, that is, where an Advowſon deſcends to them, and 
they cannot agree to Preſent one and the ſame Clerk, fo that 
they Preſent ſeverally, and this ps found by a Verdict in a Tut 
puronatus, the Biſhop is bound to admit the Clerk of the El- 
delt, for the 2 Church in ſuch Caſe is not l nor if 
Tenants in Common Preſent ſeveral Clerks, for the Biſhop 
may admit the Clerk of either, but if they do not agree in 
their Preſentation within Six Months after the Avoidance, the 
Biſhop may Collate. 2 1 be 
oo if one Preſent, and the Biſhop doubts his Title, (as in 
ſome Caſes he may) then he may require to be ſatisfied in a 
Legal Method; as for Inſtance, if a Parſon is deprived, notice 
mult be giyen to the Patron, otherwiſe no Lap Incurs, and 
ifupon ſuch Deprivation the Biſhop ſhould Collate and Die, 
— ſhall his Succeſſor know, that notice was give to the True 
atron? | . 
And therefore the Law hath provided a Security for him, 
and that the Cure may not lope be neglected, and this is by a 
Jur Patronatns, which may be brought at the Inſtance of one 
or both Parties, that is, either by Patron or Clerk, but the 
Biſhop is not bound to award it ex officio, but may ſuffer the 
Church to Lapſe, yet when he is required to do it, and refuſ- 
eib, he is a Diſturber, and in ſuch Caſe the Church ſhall not 
pſe, nor after a Verdict found upon a Fus Patronatus, be- 
auſe the Biſhop ought: to Preſent that Patron's Clerk for 
whom it was found. _ | 
The Proceedings upon it are as follow : - 


The Biſhop Iſſues forth a Commiſſion under his Epiſcopal 


Sal, directed to his Chancellor, or to ſome other Civilian, and 
ſometimes to Common Lawyers, to enquire who hath the 
Right to Preſent to ſuch a Benefice. = 
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\ "a>. Jus Patronatus. 6 
Theſe Commiſſioners have Authority to Summon a Jury: _- 


which is done by a Mandate under their Hands, Cr. disch * 
to ſome Officer for that purpoſe, half of which Jury mutt i, Mil dn 
Clerks, and the other half Laymen, but there is no neceſſy { 
that ſix of each ſhould be the compfeat number, for they ma 4 
cauſe more than twelve to be ummoned and Sworn, i 4 
they Swear no mote Laymen then Clergymen. 11 
r Twelve is No Full gg by it they do not A peas the Far 
Jerzy men may be punithed by Sequeſtration, and the Lay. | 
men Þ Senne e * wee — 5 : 10 
they Appear, the Commiſſioners are inthe firſt place i 
| Swear 2 Clerk, and then a Layman, till the whote unte f . 
i] are Sworn. RN On INTER. , 
| * The Points which they are to inquire into are, i 
: .) Whether the Church is voie. Mm 
| Iz) Whoypremedt ETON n 
| (3.) Who is theRightful Patron to the void Church. 1 
(.) Who ought to preſent to the fame, 4 
eſe Atticles are to be publickly Read and defivercd ts WW na 
them; but tis requifitethat the Jury ſhould find for that a Px I 
tron whopreſented laſt, for ifhe1s the true Patron it will appear ep 
ſoup on the Trial of æ Quare 18555 i he is not, then he Pre- 1 
ſented by Uſurpation, and if his lerk was indutted, and the ho 
| Church was füfl ef him for Six Months, the Patron who had WW tx: 
| the Right muſt Recover it in a Writ of Right of Adyowhn, WW 3 
Z before be ſhall Prefent again. gy rt hy 
i - After the Jury are Sworn, then Council is to be heard on de p 
both fides, as at all other Trials, &c. to maintain the reſpec WW for 
1 tive Titles of the Patrons,  _ ag in t 
T den the Jury give in their Verdict, and tis neceſſary thi U 
ſhould be done at that very time, tho the Commiſſioners may WW 000 
give them longer time to conſider of the Evidence, but if they WM tron 
will not abus or refuſe to give a Verdict, or be equally divid- ¶ ¶ the 
ed, or find a Special Verdict, the Biſhop may Diſcharge them, Wi with 
and cauſe another Jury to be Sworn, 2D; 
As to the awarding a Fu: Patronatus, tis not a thing of Ne. cauſ 
cefſity, tis no more than an Inqueſt of Office, and for the bi- dene 
ſhop's Security, that he may not be a Diſturber, for he may at 
his Peril take notice which (æ / Patron hath the Right, and ad- 
mit his Clerk accordingly, and this he may do even after a 00 


Verdict in a Jus Patronatus, but if in a Que Impedit brought 
againſt him, &c. the Title is found for thẽ Plaintiff, this will 
make the Biſhop a Diſturber, for it ſeems to be Injuſtice, and 


— 
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againſt the true intention of the Law to admit a Clerk whoſe 
5, Patrons Title was not found by the Jury, but againſt him. 
ted Therefore a Verdict in this Caſe being only for the ſafety 
be cl ihe Biſhop, and fince it puts the Patron upon ſome Charpe 
y to ſatisfie him in the Right, he ought to receive the Clerk ac- 
"ay cording to the Verdict; and it was my O) Lord Hoberr's Opi- 
bat mon, that if he doth otherwiſe, an Action on the Caſe lies a- 
zainſt him, in which Action the Patron may Recover Dama- 
for the Expences and delay occaſioned by this means; but 
Fich Action will not lie till he hath recovered his Title in a 
Ouare Impedit brought againſt the other pretending Patron and 
his Clerk, but not againſt the Biſhop, tor if he is named in 
that Action, no other will lie againſt him. LV 

As the Church may become Litigious by a double Preſenta- 
tion, it may likewiſe be ſo by a double Ju Patronatzs, for the 
Bihop may award two Commiſſions of enquiry, at the in- 
ſtance of each of the Patrons, (tho tis not uſually done) and 
lin ſuch Caſe the Juries find diſtinct Titles in each Patron, 
the Biſhop can have no Direction by ſuch Verdicts, but may 
refuſe each Clerk, and ſuffer the Church to Lapſe. 

So if a Verdict is given ſor one of the Patrons, and if before 
bepreſents his Clerk aa to the Biſhop; as he ought to do, 
another pretending a Title ſhould Preſent his Clerk, the Bi- 
ſhop may award a new Ius Paronatus to determine the Right 

ween the new and old Patron. . 

But tho? the Clerk, for whoſe Patron the Verdict is found 
and ſo Certified by the Commulſianers to the Biſhop, ought to 
be Preſented again to him for Admiſſion, it may be upen the 
former Preſentation, and not a ne one, and if he is negligent 
in this matter for Six Months, the Church is Lapſet. 

Upon the · whole Matter, a Verdict in a Tus Patronatus is a 
od Warrant for the Biſhop to admit the Clerk of that Pa- 
ton for whom tis found, and it doth not bind the Right of 
the other Patron, for he may recover it in a Quare Impedit not- 
mhftanding ſuch Verdict; and it he doth, the Biſhop is not 
a Difturber, tho? he hath admitted the Clerk of the other, be- 
cauſe the Verdict is his Security, and 'tis likewiſe ſome Evi- 
dence for that Clerk, that his Title was found to be the beſt. 
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THE Queen is Patron Paramount of all the Benefices of 
England; therefore, if other Perſons ho are intruſled by 
the Law do neglect their Duty in filling the Churches, then 
by the natural Order and courſe of Government the Right de- 
volyes on Her, who being Veſted with the Supreme Power js 
to ſupply the DefeQts of others, and this is done by Preſenting 
fit Perſons to void Churches. e 
' Under this Title 1 ſhall Treat, "2p OB 
(I.) Of the King's Right to Preſent upon Lapſe, and in 
what time it muſt be done. 5 | | 
.- (2.) Whether there can be an Uſurpation on his Right to 
Preſent ; and whether he can Preſent by Uſurpation. 
- (3-) Where he ſhall have a Writ to the Biſhop. 
- (4-) Where his Incumbent ſhall be Outed. - 
5.) Of his right to Preſent whilſt the Temporalitics arc 
in his Hands. . 8 
& 93 Of his Right to Preſent _ anavoidanceby Ceſſon, 
(7.) Where his Preſentation ſball be void, and where it 
ſhall be Revoked. . - TROLLEY. 8 
48.) In what Caſes his Lands are priviledged from pay- 
Wee hee +24, 1 
By the Statute 17 Edw. 2. cap. 8. ti 
Ok his Kight ts Enacted, That if a Stranger Preſents to 
Pzeeſent by Lops. a Church which is in the Gift of the King, 
1 and he ſhould recover his Right in a Trial 
at Law, tho after tis Lapſed to the Biſhop, that ſhall not 
prejudice his Title, ſo as he Preſents within Six Months after 
ſuch recovery, from which it may be inferred that if the King 
had not Preſented within that time his Church ſhould Lapſe, 
My (a) Lord Cule tells us, That in the Reign of his Son and 
Succeſſor, the Clergy pretended that Lapſe ſhould incur a- 
gainſt the King, which. occaſioned that King to Publiſh th 
Reſolution. LY hh 125 
Quod ab e pordio næſcente Eccleſia in Anglia Reges ad emnia Ec- 
cleſiaſtica Beneficia qualitercung; vacantia & ad eorum col lationen 
Speftantia quandocunq; placeret eis jure Regio V 
No, the (b) words qualitercunq; vacantia ſeem to compte 
hend as well ſuch Benefices to which he had a Right to Pre- 
| ſent Fare Prerogativa as by Lapſe, &c. as thoſe which he had 
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pleno jure, and the Regiſter tells us in ſuch Caſes nullumn tempus 


currit Regi ex conſuetudine hactenus obtenta in Anglia. 
But the Law is otherwiſe, for if the King hath a Right to 

Preſent by Lapſe, and ſuffers either the true Patron to Preſent, 

or any other by Uſurpation, and his Clerk ſhould be induc- 

ted and Die, the Patron and not the King ſhall Preſent, for 

where the Law appoints a certain time both for the commence- 

ment and determination of the King's Title, if he ſuffer that 

time to expire he hath loſt his Turn, as for inſtance, in this ve- 
Caſe the King's Title began upon the neglect of the Arch- 

hihop, to Preſent within his (c) Six Months; now, if he will 

ſuffer another to Preſent, and the Clerk thus Preſented doth 

afterwards die Incumbent, then his intereſt is determined, for 

the Rule nullum temps occurrit Regiwill not hold in ſuch Caſes, 

ſnce the King is to have but one Turn, and that mult be the 

next, | 4 En 
Tis true, where he hath the Adyowſon in Fee, there he ſhall 

mt be diveſted of his (4) Right, even upon a double Uſurpa- 

ton and Plenarty, for it continues ſtill in him, and the Pre- 

ſentation by a Subject is but matter in fait, which, tho coup= 

d with Inſtitution, whichis a Judicial Actof the Biſhop, yet 

* ſhall not prejudice the King, becauſe tis grounded on a 

Wrong, yet och Uſurpation will bind him quad, the Poſſeſ- 

ſon, but the Incumbent may be removed by a Quare Impedit, 

1 putting the King (who is the true Patron) to his W it 

icht. F 

[grant it was otherwiſe adjudged in the (e Common Pleas, | 

between the King and Campion, againſt the Opinion oFthe' 

Chief Juſtice Anderſon, but that Judgment was afterwards 

Rererſed in B. R. 2 

Tis made a Quere in (g) Dyer, if the Queen had a Title to 

reſent by Lapſe, and afterwards the Biſhop grants Inſtitu- 

on to the Clerk of the True Patron, whether that ſhall bin 

er Title or not, my (H) Lord Hobert was of Opinion that it 

ud, becauſe the Patrons Right always continued till the 

Weens Title by Lapſe ſhould be Executed, and if he Preſents 

the Biſhop, before the Queen Preſents Her Clerk, he is bound 

o admit his Preſentee. | 1 

But the latter Authorities are otherwiſe, for the (i) Title by » 

ape is fo veſted' in the Queen, that She may at any time re- 

more the Incumbent by a Quare Impedi:, but if he ſhould Die 

cumbent then She hath loſt Her Turn. 
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= King. 
And ſo it is if the Incumbent ſhould be deprived without 


any (4) Covin, as it was adjudgcd. in a Caſe between the 3 
yeen and the Biſhop of Norwich ; tis true, in the very next n 
Year, viz, Anno 32 Eliz. it was adjudged otherwiſe, that is, . 5” 
if the Incumbent be deprived it (ſhould not Bar the Queen of WM 7" 
Her Turn to Preſent by Lapſe, becauſe it was the Act of the ther 
Party, which was the caule of his Deprivation, but the true 
reaſon 1s given by (/) Gouldsborough, viz. That the ſame Per- Row 
ſon who was deprived was Prefented again, and becauſe that cn 
lookt like Colluſion it might induce the Court to give Juds- Pre: 
ment for the Queen, _ | 1 
; ANI Moor, who Reports the ſame Caſe tells us, That uuu 
(»:) Colluſion (hall not be intended, becauſe the deprivation i "* 
was a Judicial AR, and therefore the Court at firſt inclinel i b 
agꝑainſt the Queens Title, but afterwards gave Judgment for up 
= | 
The other Reporters do not mention that the Perſon depriv- * 

ed was Preſented again, but another, and yet the Queen had 0 
Judgment. fan 


\ Juſtice Crooke ſays, it would be inconvenient that the 
Queen ſhould looke Her Preſentation by the A of the In- 
cumbent, which occaſioned his Deprivation, 

Juſticc Owen and Leonard tells us, That the deprivation 


might be by Colluſion, and Serjeant Moor ſays it might not, the] 
but that Collufion ought to be averred, and ſhould never be a 
intended, however, they all agreed that Judgment was given the | 
forthe Queen, but it muſt neceſſarily be upon a ſuppoſed Col- 1 
luGow, for it was adjudged contrary before, even in the Caſedt ph 
Don. amd ſo it was in the Caſe of Reſignation, which Rect 
is the Voluntary Act of the Party, as well as Deprivation, luci 
which is occaſioned likewiſe by his own Act, and yet in fuch luch 
Caſe it was held that if the (u) Party Reſigns before the King — 
hath Preſented upon a Lapſe his turn is loſt, for he hath it by op 
yertue of his Prerogative, pro unica vice tantum. Mad 
And 'tis for this Reaſon thar if the King hath Preſented by * 
C9) Lapſe, and his Clerk is Inducted, and afterwards look , 
bis Incumbency by ill Pleading. In an Aion brought again ©." 
him to try the Right, he ſhall not Preſent again, becaulcts T 
had but one Turn, and that was executed. | ha 1 
Tis agreed that the King hath a Title to Preſent by Lapſe Ta 
but it hath been a Queſtion if he ſhould Die before he Preſent, m c 
whether his Succeſſor ſhall be Entituled to it? or whether i l pr 
— —— 2 of 8 - — ſeo 


. Moor 259, 4 Leon. 2 () 2 Crq«216, 1 Brownh, 161 - ( 


| (k) 4 Leon. 217. a) Gouldſ. 79,83, 86. 8 (m), Cro. Eliz, 1% Jen 
34. Oy 


1 


< 


leſion by a double Uſarpation. 


King. | 207 


is not barred by the Statute 25 Edw. 3. cap. 1. by which tis 
Enacted, That neither the King or his Heirs ſhall Preſent 10 any 
Benefice in the Bight of another, which happened in the time of his 
Progenitors, ſaving to him and his Heirs all Preſentments in ano» 
thers Right, fallen or to fall in his time, or in time to come. 

Some of the Judges were of Opinion, that there was no ſuch 
exception in the (p) Act, but moſt of them were ſatisfied to the 
contrary, and all agreed that tho he Preſents by virtue of his 
Prerogative, yet tis in the Right of the Patron. 

Laſfily, If a Clerk neglects to Read the 39 Articles, and con- 
times in Poſſeſſion during his Life, ch 
means would have been void, but then notice mult be given 
to the Patron, which was not done. The King Preſents on a 
ſuppoſed Title by Lapſe, but ſuch Preſentation is void, becauſe 
as to the Patron the Church is full, till he had notice of the 
voidance. : N | 2 

ubether there Next I ſhall conſider whether there can 
can by an Uſur= be any Uſurpation upon the King, ſo as to 
pation on the bar his Right, and whether he can Preſent 
King, ce. dy Ulurpation. RL 

And as to this matter it was formerly held, that if there 
were an Uſurpation upon his Right, he might Preſent after 
the Death of the Incumbent, without recovering that Right in 


a Writ of Advowſon, but he could not Preſent the Clerk of 


the Uſurper to the fame Church, becauſe it was full of him, 
and he muſt firſt be removed by a Ozare Impedit, but he might 
by his Letters Patents confirm the Title of tuch Incumbent, 
reciting the Uſurpation, &c. but then he muſt be compleat 
Incumbent, for if he was only inſtituted and not inducted, 
uch confirmation would not bar the King, but he might 
bring a Quare Impedit, and remove the Clerk of the Uſurper, 
— he was not in Poſſeſſion when the Confirmation was 
made. | | 

But now the Law is, that there can be no Uſurpation upon 
tie King, where be hath an Inheritance in the Advowſon, ſo 
ac to bar his Right, for the Law protects it, that he can re- 
&1ve no prejudice by any Uſurpation; | 

This was denied, (7) Anno 18 Eliz. (viz.) That the King 
had no manner of prerogative in this Caſe, tho he claim in 
tis own Right, becauſe tis neceſſary that the Church ſhould 
be full of ſome Body, and 2s he might gain the Poſſeſſion b 
a Preſentation without a Title, ſo he might be put out of Poſ- 
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been a diſtinction made, that if he preſents generally with- 


removed 20 years afterwards, for the Preſentation is void, 
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But the Chief Juſtice Anderſon was of a contrary Opinion, 
that a double Uſurpation did not bind the King's Right, for 
as he could not be diſſeiſed ot Land, ſo he could not be put 
out of Poſſeſſion of an Advowſon by any Uſurpation; tis 
true, he may be put out of Poſſeſſion of thoſe things which are 
tranſitory, but not out of an Inheritance, and according to 
his Opinion, a Writ of Error was brought & upon that Jud: 
ment, and it was reverſed in B. R. becauſe the Law fo pro- 
tects the King's Inheritance, that no wrong done by a Subjed 
ſhall diveſt him of his Right; but in this caſe he muſt bring 
Quare impedit, f for he cannot preſent till the Incumbent is 
removed. | L 

As to the King's preſenting by Uſurpation (4) there haz 


out reciting any Title it may be by Uſurpation, but if he te. 
cites a Title where he hath none, that ſhall never be taken to 
be by Uſurpation, for he was miſtaken in his Title, and can 
do no wrong to any body (b), ſo that the Uſurpation mult be 
in the Incumbent who procured himſelf to be inſtituted upon 
ſuch a Preſentation (c), and he 1s the wrong doer, and the 
Quare impedit mult be brought againſt him, and he may be 


and the true Patron was never out of Poſſeſſion. 
*Tis true, the Court was of Opinion, that the King might 
preſent by Uſurpation (d), and yet they held that he could 
not do any wrong, which ſeems to be a plain Contradiction, 
but it was ſolved by this diſtinction, (viz.) that it was not 
the preſentation by the King, but the inſtitution by the Br 
ſhop which made the Uſurpation, and yet they held that 
could not properly be a wrong, becauſe it was a judicial 
If the King recover in a Ouare impedit a- 
Where he * gainſt the — who Amel y Cob 
— Biſhop. to lation from the Biſhop, and hath another 
Quare 8 depending againſt the ſame 
Biſhop for the ſame Church, tho' theſe Suits are commenced 
upon ſeveral Originals, yet the King ſhall not have a Wii 
to the Biſhop upon the firſt Judgment, until the other Action 
is determined, becauſe there are ſeveral Defeats ſuppoſed to 
be in theſe ſeveral Actions, and he muſt recover again all 

before the Title can be apparent in him. 


— 1 
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If in a Quare impedit (e) brought, it ſhould appear upon 
the pleading, that neither the Plaintiff or Defendant have a 
Title, but*that the Preſentation is in the King, the Court may 
award the Writ to the Biſhop for him, and that may be done 
without his requeſt, becauſe the Judges are of his Council. 

This was my Lord Hobert's Opinion (f) in Colt and Glover's 
Caſe, but that it would be otherwiſe if the Verdict found a 
Title in the King, where he was no party to the Action, be- 
cauſe tis out of the Iſſue, and meer Surpluſage, which might 
be anſwered by either Party. 

But if the King ſhould bring a Quare impedit, and upon (g) 


the pleading the iſſue ſhould be whether he had the whole Ad- 


yowſon or not, and the Jury find that he had a third part 
and no more, but that it was bis turn to preſent to that very 
Avoidance, altho' the Iſſue is found againſt him, yet he 
ſhall have a Writ to the Biſhop, becauſe the matter found by 
the jury was not quite out of the iſſue, and it appeared by 
the Verdict that he had a Title. 

So that the King's Title muſt appear upon the Record in 
leading, and not upon Evidence where he is no party to the 
Action, aud his Title thus appearing, the Court may award 
a Writ to the Biſhop to admit his Clerk. | 
mhere bis If the King ſhould preſent by Uſurpation, 
Incumbent and his Clerk ſhould be inſtituted, and then 


tall de Dus a Quare impedit is brought againſt him, (for jt 


ſed, cannot be brought againſt the King) (b) and 
then he preſents another who is inſtituted and inducted, if the 
Flaintift doth recover, this ſecond Clerk ſhall be Ouſted by 
that Judgment, becauſe he came 1n before the firſt Clerks Ti- 
tle was determined. | | | 
So if ſuch Preſentee ſhould be inſtituted and induRed, and 


then reſigns pending an Action brought againſt him, and 


tie King preſents another Ci), and then the Plaintiff in the 
Action recovers this laſt Incumbent ſhall be removed, tho 


the Judgment was not had till ſix Months after the Inducti 
on, becauſe he came in pendente lite, | 


Tis true, Serjeant Anderſon (i) and the Queen's Council, 


Ann) 21 Eliz., where of a contrary Opinion, and their reaſon 
Was, becauſe this ſecond Incumbent who came in by the re- 
lgnation of the other was neither party or privy to the Action; 
but my Lord Dyer, who reports the Caſe, tells us, that their 
Opinion was not Law, for if there are ſeveral Incumbents 


meets, 
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- ſucceſſive, and they come in pendente lite, they ſhall be ſeyeral- 


the Incumbent came in by vertue of a Title Paramount to 
before he hath any Writ to the Biſhop he ſhould be Outlame, 


ment, becauſe nothing was forfeited by the Outlary, but 


pꝛelent whillt the 


duting the Sciſure, and to ſuch which ſhall become void ab 


becauſe the Church is not full againſt the King till Iv 


—— 
——-— — — „ 


ly removed, and ſo my Lord Coke (1) ſays, that to his knoy- 
ledge it was adjudged. . ſnags. a 

But ei ght Years afterwards when Serjeant Anderſon was 
Chief juſtice of the Common Pleas, he took notice what my 
Lord Dyer had reported of him, whoſe Book was printed 
but four Years before, and he tells us, it was his Opinion, 
that ſuch Clerks ſhould not be removed (), and that he 
was ſtill of the ſame mind, but with this diſtinction, that if 


that of the Plaintiff in the Action, in ſuch caſe he ſhould 


not be removed, but if he came under a Title which accrew- 


ed ſince that of the Incumbent, then he ſhould be removed, 
If the Plaintiff in a Quare impedit (n) ſhould recover, and 


then the Incumberit reſigns, and the King ſuppoſing he had 
2 Title by the Outlary, preſents him again, and he is inſti. 
tuted and inducted, and then the Outlary is reverſed, the 
Plaintiff ſhall have a ſir. fa. to have Execution of his Jude- 


the Preſentation, and by the reverſal the party was reſtored to 
what he had forfeited, that is, to his Title to preſent, andy 
conſequence Ry ms _ 3 * 
e Temporalties of Biſhops are iu 
e- 5 _ Lay: war * been Lager 
empoꝛalti to their Sees, either by Kings or other great 
© his 1 — 2 Perſons, . and which they enjoy as they att 
Lbs Barons of Parliament, and are diſtin 
guiſhed from the Spiritualties, which are thoſe Profits which 
they receive as Biſhops and not as Barons, ſuch are the Dutis 
of Viſitation, of ordaining and inſtituting Prieſts, &. 
When theſe Temporaltics are ſeiſed by the King, he hath 
the priviledge to preſent to ſuch Benefices which become voil 


ter the death of any Biſhop, and before fuch Seifure, and 
likewiſe to ſuch where the Biſhop inhis Life time had preſent 
ed or collated if the Clerk was rot inducted before his deatl, 


And as he may preſent in the caſes before (o) mentioned, 
ſo be may revoke ſuch Preſentation, and if the Preſente 


ſhould afterwards be inducted, and then the King ſhould 


confirm his Preſentation, reciting that he was Canonical 


(0 I Roll. Rep. 213. tm) Gouldf, 109. 0 2 Roll. Abr. 391. Moor 265 


4 And, 179. fe) Dyer 292, 2. ; | * Infitute! 


| (?) 2 Cro, 691. 2 Roll, Abr. 343. Moor 399. Vaugh.19» 
164. Cro. Fliz, 790, (7 Vauph, 27. (1) Davis 77, (J) Vaughe 29+ (1) Jones | 


end Haſcard, | 1 
Tar, X 4 | | Haley 
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Inſtituted upon it ; thoꝰ by this means the Preſentee is reputed 
to be his Clerk, and ſhould die incumbent on the Benefice, 


yet the King thall preſent again, for he was miſtaken in his 


Confirmation, becauſe the Incumbent was never in upon his 
Preſentation, that being revoked before he was inſtituied, and 
ſo the Confirmation is void. | 1 81 
Therefore the new Biſhop. ought to take care that the King 
do preſent upon ſuch Intruder, or by ſome: judicial act to de- 
clare that the Church is void, and fo to ſequeſter the Profits 
if the King ſhould 1 to | 4 . «dt. 
| have treated at large of this matter 
Rel under the Title Cin, and therefore {hall 


Ivoidance by only add in this place, that the King hath 


Ceſſion, a right to preſent in this caſe; but then he 
mult take Advantage of the firſt Avoi - 
dance (P), and not ſuffer another to preſent, for if ſuch Pre- 
ente {ſhould die incumbent, his Prerogative ſhall not extend 
tozive him a ſecond turn. 25 
This is a Prerogative which operates not only upon an 
Avoidance, but it mult be upon an Avoidance by Creation, 
and therefore if the Benefice is to be held in Commendam with 
the Biſhoprick, and the Biſhop afterwards reſigns, or is tran- 
lated to another Biſhopprick, the King ſhall preſent, - be- 


auſe the Diſpenſation is determined by his removal, and 


then the Church is void by his being made a Biſhop. 85 
But if the Biſhop dies (9) before Reſignation or Tranſlati- 
on, then the Church becomes void by his death, and in ſuch 
caſe the Patton and not the King ſhall preſent, becauſe the 
(ommendam to hold his Benefice with his Biſhoprick, was as 
advantageous to the King as a Preſentation, 1t keeps the 
Church full, and by conſequence there is no Avoidance, up- 
on which the Prerogative may operate, for the Incumbent 1g 


ill in __ his (r) old Title, tho made a Biſhop, ſo that 
a 


the Avoidance may happen upon his Death or Reſignation, 
but not by his being made a Biſhop (/); but this mnlt be un- 
derſtood where he obtains a Commendam retinere after he is 
Elected, and before he is Conſecrated, for if it comes aſter 
his Conſecration, it ſhall not amount to a Preſentation to 
void, and the King may preſent. N 
1 ſhall —— this Title with a Caſe which happened 
Anno 2 Will, (e), it was an Ejectment for the Rectory of great 


latisfie the King's turn, becauſe the Church is then actuallß 


Caſes in Parliament 
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Halſey in Oxfordſhire, of which one Redding was Incumbent. 
who 1n February 1687, accepted another Benefice with cure, 
Cc. without a Diſpenſation, fo that the firſt Living being 
void, and neither the Patron or Ordinary preſenting in their 


reſpective turns the Title came to the King, and the Church 


afterwards became actually void, and the Biſhop collated the 
Plaintiff, who at a Trial at Bar was nonſuit, becauſe he 
could not have a Title from the Biſhop after it was gone from 
him to the King. NM CURE, 5 

e preſents to a Cliurch and miſtakes 
S bis Title, *tis void as if he preſent ratione 
vold and revokey, Lahſus, when it appears he had a Title jare 
rt Res a Pleno, 2 Cro. 252. 2 Roll, Ab. 350. 

Anno 18 Elix. it was made a Queſtion, that it the King's 
Preſentee upon a Laps (v) ſhould die after Inſtitution and 
before Induction, whether he ſhould preſent again or not? 
And it was adjudged he ſhould, becauſe he had not the effect 
of his firſt Preſentation ;. for the Incumbent dying before In- 
duction, that was a revocation of his preſentment in Law. 


So jf he preſent one, and afterwards (x) preſents another 


without any actual revocation of the firſt Preſentation, yet 


this ſecond Preſentation is a revocation in Law of the firſt, 


Quare impedit brought by him. 
If the King ſhould die before his Clerk is Inſtituted this is a 
revocation in Law, but if he actually revoke it before Infti- 
tution, and afterwards the Clerk ſhould be Inſtituted and 
Indudted before the Biſhop had notice of the revocation, yet 
the Preſentation is legally revoked ; for notice to the Biſhop 
is not material as to the ſubſtance of the Revocation, tis on- 
Jy to make him chargeable as a Diſturber if he proceeds to 
give Inſtitution after notice. | 
* *Laſtly, Such is the King's Prerogative, that he may revoke 
bis Preſentation at any time before Inſtitution, and ſome 
ye held even after a Mandate for InduQion if before is 


* 


e rute. 5 4 | Pf 
An wn e is perſona mixta, and therefore as 
In — is capable of having Tithes, fo he may pre- 


unleſs it was obtained by deceiving the King, pending a 


nivileged \ from ſcribè in non decimando, but this is a perſo- 
paiment o nal Privilege which nunquam egreditur per- 
Tithes and what ſonam, and therefore if he grant thoſe Lands 


not. do another, the Grantee ſhall not be dif 


up „ i > | E079 ' a 
0 2 Roll. Abg. 353. 3 Repe 132. () 2 Roll. Abr. 354. 1 And. 38. 4 
rr e hb 1 
e. 8 . charge ? 

| kid 


what time. 
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charged (9), becauſe a Subject cannot partake of the King 


Prerogative. | 8 
But if he make a Leaſe of ſuch Lands, the Leſſee ſnall be 


diſcharged of Tithes, becauſe the Reverſion is in the King (z), 

and ſo the Priviledge ſtill continues. 1 
There is a ſhort Note in Brownlow, * that the Court was of 

Opinion if the King hath ancient Forreſt Lands diſcharged of 

Iithes, and he grants thoſe Lands to another, that the Gran- 

tee ſhall be diſcharged of Tithes, which is contrary to the late 

ter Authorities, 8 

Lapſe. 


W HEN a patron neglects to preſent a Clerk to a Bene- 
fice within ſix Months after tis void, then tis lapſed 
to the Biſhop, and if he doth not callate within ſix Months 
following, it Lapſes to the Archbiſhop, and if he negleRs to 
collate within his ſix Months it Lapſes to the Queen. 

And here I ſhall treat, 5 | 

(i.) Of the reſpective Rights of the Ordinary, and of the 
Queen to _ by Lapſe, and in what caſe it muſt be done. 

(2.) Where the Biſhop ſhall be entituled to collate on a 
Lapſe and where not. ; | | 

(3,) Where after a Lapſe incurred, the Biſhop ſhall have 
no benefit by it. DE 

(4.) How the ſix Months ſhall be computed, and from 


My Lord: Hobers tells us, that a Lapſe is 
Df the reſpective not an intereſt veſted in the Perſon, but a 
Bights of the truſt in Law to do that for the Patron 
Or and which tis ſuppoſed he would have done 
uten. * himſelf (4), but had neglected it, and 
therefore that a collation by Lapſe is jure devoluto and in right 
of the Patron. 5 
But this is denied by the learned Biſhop of Morceſter, (viz.) 
that the Ordinary in ſuch caſe preſents jure pleno, becauſe the 
whole Dioceſs at firſt was under the care of the Biſhop, and 
it was a particular indulgence to Patrons, that they had — 
night to preſent to vacant Churches, which if they neglected, 
then it returns to the ancient Right, and the Biſhop preſents 
as having an Intereſt in it, and not otherwiſe. 


— 


. (7) Moor 486. Jones 387, Stiles 137: Cro, Kliz. 785. (z) Het, 69. 1 Brownl- 
11 («) Hob, 38% W a r be: nth | 
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214 5 Lapſe. 

Iis true there is afterwards a Devolation allowed by our 
Law, and that is from the Biſhop to the Metropolitan, not 
as Ordinary, but as Superior, which is diſtin from that 
right which the Biſhop hath by Lapſe. 

I grant that the Archbiſhop in ſome reſpects may be ſaid 
to be the Ordinary of the whole Provence, but that is to ſup. 
port the defects of his Suftragans, and not in reſpec of any 
immediate Juriſdiction, | 

In the ſame manner it devolves to the Queen, who ju 
Corone is to ſee all places ſupplied with Perſons fit for them, 
and if thoſe entruſted by Law neglect their Daties, then by 
the natural Order of things it falls to the Supreme Pome 
which is to ſupply the defects of all others. 

Some have been of Opinion, that beforce the Council of La- 
teran there wasno ſuch thing as a Lapſe to the Biſhop, but that 
if the Patron neglected to preſent, in ſuch caſe the Biſhop 
was to provide one to ſerve the Cure, and the Patron might 
preſent at any time. | 

This was the Opinion of Mr, Selden (h) and my Lord C, 
who cites Bratton and Fleta to maintain it; he would not 
mention Britton, probably, becauſe he calls it the Council of 
Lyons, which he did miſtake for Lateran. 

It had been more to the purpoſe if he had cited the Conki- 
tution of Pope Alexander the zd, which he ſent hither to this 
effect, (viz.) That if difference happened about the right of 
Patronage, the Biſhop might ſequeſter the Profits without 
fixing any time, 4 EY: 

But there is nothing in theſe old Law-Books to juſtifie an 
unlimitted Power which the Patron had to preſent before that 
Council, the words tend almoſt to the ſenſe in both 
thoſe Books. Tg oy. 

um propter Iapſum temporis de eunſtitutione Laterenſe ſi partes 
faerint di ſcordes ultra ſex menſes pertinebit ad Ordinarium collati 
niſi partes con ſentiriat de unica perſona idone a preſentanda ; which 
is no more then if a Diſpute ſhould happen about the right of 
Patronage, the Biſhop might collate ſix Months after the 
Avoidance, it doth not ſay that the Patron might. preſent at 
any time. ha 

And this agrees with the Regiſter. Cc), which is the moſi 
ancient Book of the Law, where we have a. Writ. of Protubr- 
tion to the Biſhop of London, ſignifying that it was accord- 
ing to the Law and Cuſtom of England, that Biſhops ſhould 


; n — — 600 
(5) Seld. Hiſt, Tithes 389. 2 In 
©) Keg, 425 CE, f Rm 


i, 363, Prack. 241, Feta Eb 5: ap. 10 u. 
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not preſent by Laps before ſix Months are paſt afier the Ayoi- 
dance, and that they had not uſed fo to do, aliquibus tempori- 


bus retroatHs. | 
St. Germin (d), who wrote Anno 23 H. 8. is of the fame 
Opinion, that by the Common Law all Patrons as well Lay 


25 Spiritual had fix Months to preſent before a Lapſe ſhould. 


incurr. | | wy 
Iii generally true, that after an Ayoi- 
enhere the Bits dance for fix Months, and no Preſentation 


hop ſhall be entl- made to the Biſhop, he bath power to col- 


ruled to collate dy jate to the void Church by Lapſe; but 
Lapſe and whore there are ſome caſes where a Lapſe ſhall not 
note incurr after ſuch an Avoidance, 

He may collate by Laps (e), where two Patrons pretend a 


Right, and one ſues the other without naming the Biſhop, - 


and recovers, and the ſix Months paſs pending the Action, for 
in ſuch caſe the Biſhop was in no fault. : 

So if after ſuch a recovery the Defendant brings a Writ of 
Error upon the Judgment, and the ſix Months expire before 
JJ;ͤ—õ . 

do if a Quare impedit (F) 1s brought againſt the Biſhop and 
Patron, who never preſented. any Clerk to him, if the fix 
Months * the Biſhop ſhall collate, tho his Title ac- 
crewed by Lapſe pending the Writ, for he was no Diſturber, 
(2) and tis unreaſonable he ſhould looſe his Title by frau- 
dulent Action brought againſt him. | 

If his Title ſhould accrew in the viſitation of the Archbi- 
ſhop, and whilſt the Ordinary is inhibited, by which inhibi- 
tion all Acts of Juriſdiction are for a time ſuſpended, tho be 
cannot inſtitute a Clerk himſelf, yet he ought to. preſent him 
to the Archbiſhop, who is to do it. | 

do if the Biſhop () collate, and before his Clerk is induct- 
0 the Patron preſents, in this caſe the Biſhop may refuſe 

Im . . ' 


But intheſe caſes following a Lapſe ſhall not incur after fix 
Months Avoidance, (viz.) , 1 
If the Biſhop refuſe a Clerk without cauſe, and then the 
Church becomes litigious, no Lapſe ſhall incurr. So tis if 
he refuſe to examine a Clerk preſented. G) 3 
If a Quare 3 is brought againſt Biſhop, Patron, and 
Clerk, and the Biſhop claims nothing but as Ordinary, and 


a — Q. 
ie. * — * 


— — — 


(% Dr. Stud. 116, b. ( 2 Roll. Abr. 865. Hob. 201. 2 Cro. 93. (J) Hob: 
270. 2 Roll. Abr. 366. (g) 2 Roll, Abr. 357, 367, (5) Dyer 277. ) 2 Holl. 
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the Plaintiff recovers, and then the Patron and Incumbent b 
Join in a Writ of Error upon that Judgment, pending which Pat 
Writ the Biſhop dies, and another is conſecrated, then the by | 
Incumbent takes another Benefice with cure, ſo that the firſt L 
is void, and the {1x Months paſs, and then the Judgment is pro 
8 the Ordinary ſhall not be entituled to preſent by _ 
apſe. 0 1 
Atihere after a In ſome Caſes the Biſhop ſhall have no Ye: 
Lapſe the Bi⸗ Benefit after a Lapſe incurred; as if the 4 
ſhop Gail have Patron Preſents before the Biſhop Collates, 81 
noWBenefit by it. he is bound to admit his Clerk, becauſe he js cor 
only to ſee that the (4) Church is ſerved, which is now done thet 
by the Patron himſelf. a) 
So tis if the Lapſe devolves on the Metropolitan, and before are 
he Collate the (b) Patron Preſents to the Biſhop of the Dio- . 
So if the Ordinary neglects, and within bis Six Months the . 
(c) Archbiſhop ſhould Collate, yet if within that time the Pa- ref 
tron Preſents, his Clerk ought to be received, becauſe the 20 
Collation by the Metropolitan was Wrong, and therefore void Fa 
againſt the Patron. 5 * the 
And it was my (d) Lord Hoberts Opinion that the Patrons u 
Clerk ought to be admitted, after a Lapſe is come from the ad) 
Archbiſhop'to the Queen, if his Preſentation 1s Exhibited to (hc 
the Ordinary before She Preſents, becauſe his Right continues 
till the Title 75 the Lapſe is Executed; for he held that a Lapſe wh 
doth not veſt ſuch an abſolute Title in the Queen that She may 8 
Preſent at any time, for then there could be no ſuch Uſurpa- 
tion upon ſuch a Title, which is contrary to the 13 in D. 
(e) Beverley's Caſe; and if an Uſurpation ſhall be allowed n 
againſt a Lapſed Title to the Queen, certainly the True Pa- % 
trons Title will prevail, but this mult be underſtood where the 7 
{f) Clerk dies Incumbent upon ſuch uſurped Title, for the . 
Queen may remove him at any time whilſthe is Living. 0 
How the ir It bath been a Queſtion how the Six Bi 
Months (hat! be Months ſhall be Computed, in which the L 
Computed, and Patron and Ordinary are reſpeRively to fill Ir 
from what time. the Church after an avoidance, that , M 
whether it ſhall be by (g) Kalender or Lunary Months, but "a 
tis now ſettled that it muſt be by Kalender, viz. 182 Daysfor 5 
Half a Vear, becauſe this computation was made by Church- a 0 
men, and this likewiſe concerns the Affairs of the Church. | 
(4) 2 Rol. Abr. 367. 1 And. 149. 5) 2 Rol. Abr. 348. Hutt» 24. (4 8 
el Abt. ch. 20. . 10 Kcbelz, rand c il 


* 0 


ro zie. ) T. 10. 6 Pep. 61. 4. 2 Cro. 166. 2 Inſt, 368. 
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By the Statute of M. 2. cap. 5. tis EnaQed, That if the 


Patron is diſturbed for Six Mon 5, ſo as the Biſhop Preſents 
by Lays he ſhall recover damages to two years value of the 


urch, and if the Six Months are not paſſed, and the Patron 


proves his Title within that time, then he ſhall recover da- 
mages to Half a Years value of the Church. 


ow, theſe different Expreſſions of Six Months and Half a 
Year, do not make the time diſtin in Computation, but one 
11 the other, viz. where tis ſaid that the diſturbance 
s for Six Months, o asthe Biſhop Preſents by Lapſe, Cc. that 
concerns the Prelates, for the words are properly applicable to 
them; but where tis ſaid Damages ſhall be recovered to Half 
2 Years value, that concerns the Laity, and ſhews how they 
are to be puniſhed for a Diſturbance. 

This being the manner of Computation, the next Queſtion 
will be, from what time the Six Months muſt commence ? 

And as to that the Law is, viz. if the Clerk is deprived, or 
reigns, the (i) Church ſhall net Lapſe till Six Months after 
notice thereof, which notice the Ordinary mult give to the 
Patron, and in ſuch Caſe the time ſhall not be computed from 
the actual avoidance, and if the Ordinary ſhould Die his 
ducceſſor is bound to give the like notice, for if he will take that 
adrantage which his Predeceſſor might do, tis reaſonable he 
ſhould perform that which the other ought to have done. 

And becauſe a Deprivation ipſo fatto, differs from that 
which is occaſioned by a Declaratory Sentence in the Spiritual 
Court, therefore by the Statute 13 Elix. cap. 12. dis provided, 
That no Title to preſent by Lapſe ſhall accrew upon any 
ſuch Deprivation, but after Six Months notice given to the 
Patron by the Ordinary ; and it being in the Caſe of a Penal 
Natute, the Patron is not obliged to take notice from any 
Perſon but from the Biſhop himſelf, and it muſt be Perſonally 
If he Live in the ſame County, and no other notice is ſufficient, 
Der 369. 1 Leon. 31. Cro. Eliz. 119. 

But if the Patron lives in another County than where the 
Bihop reſides, notice may be Publiſhed, by fixing the very 
cauſe of Deprivation on the (X) Church Door. 

Where the (1) Clerk is refuſed for Illiterature, there the Six 
Months ſhall incur from the actual avoidance, and not from 
the time of notice given, Cc. becauſe a (n) Patron ought to 


crop a Clerk who is qualificd, otherwiſe his Preſentation is 
oid, 8 


3 


— — 
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AT Common Law a Biſhop, Abbot, Prebend or any other 
Single, Spiritual Corporation could not make a Leaf 
for longer time than he continued Biſhop, r. but then they 


might make any Eltate whatſoerer to bind their Succeſſor, 


fo as it was confirmed by the Dean and Chapter. 
As the Biſhops had too little Power alone without their 
Chapters, ſo being joy ned with them they had too much, and 


8 it was thought expedient that the Law ſhould be al. 
2 The firſt Statute which made any alteration in this Caſe 


was, Anno 32 Hen. 8. cap. 28. which is commonly called 
the Enabling Statute, becauſe it gave Biſhops power to make 
Leaſes of their Lands, which they bad in right of the Church, 
either for 21 years or three Lives, without any confirmation, 
which they could not do before, | 

This Act relates only to Biſhops, it did not extend to Par- 
ſons and Vicars; they had no manner of Liberty to make 
(n) Leaſes otherwiſe than they might have done before; 'tis 
true, a Preberidary is within the equity of it, though he i; 
not ſeiſed in the right of the Church, but of his Prebend, and 
ſo is a (o) Chancellor; who had a Rectory meerly as Chan- 
cellor, and made a Leaſe thereof without confirmation, for he 
is not inter minore s ordines qui famulantur Esccleſiæ. 

But thoſe Leaſes which Biſhops make purſuant to this At 


mult have theſe Reſtrictions, 


(I.) They muſt be made in Writing Indented. 
(2.) Every ſuch Leaſe muſt be made to eommence from 
the making, or the day of the making thereof, 3 
And as to this matter there is a diſtinction when the Leaſe 
is made for Years, and whien tis for Lives, for if tis made for 
Three Lives habendum, from Michaelmas next tis void, becauſe 
Tythes cannot paſs vey of Reyerſion, tho they may by way 
(p) Diſcharge or Reteiner, | 
This muſt be intended upon the AR 1 & 13 Eliz. and not 
upon the 14th. which enables Clergymen to make of 
ouſes in Towns, for there a Leaſe to begin froma time to come 
is good, ſo as it doth not exceed the () Term of 40 Yeats. 
(3.) If there is an old Leaſe in being it mult expire or be 
ſurrendred, within a Year after the making the new Leaſe. 


—— 


— — — — — g 
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This muſtbe underſtood where the Biſhop makes a new Leaſe 
without confirmation, for if there is more than a (7) Year in 


being at the time of the making the new Leaſe, if tis confirm- * 


ed by the Dean and Chapter tis good. 8 

4 There muſt not be a double (0 Leaſe in being, at one 
and the ſame time, that is, one for Vears, and another for Life. 

As to (:) Leaſes made for Three Lives, they mult not be to 
one for Life, remainder to another for Life, &. but the Lives 
muſt all ware together, for if made otherwiſe ſuch Leaſes are 
yoidable. | | . 

Neither can a Biſhop make a () Leaſe for 99 Years, deter- 


minable upon Three Lives, but a Leaſe to one for Three Lives 


is good, becauſe tis the ſame in effect as a (v) Leaſe to Three 
for their Lives. 
(5. The Leaſe muſt be made of Lands, Tenements:or 


Hereditaments, out of which an Annual Rent may be reſerved, 


and not of things which lay in grant, as Fairs, Markets, 
Tythes, Cc. | 3 ä 

(6. It muſt be made of Lands which have been uſually 
Lett, for the greateſt part of 20 Years, next before the making 
the new Leaſe. EY ES a 7 ae 
Copyholds, tho they are Eſtates at will, yet they do not 
fall under this O) Reſtriction becauſe they are uſually Lett. 

My (T) Lord Cote was of opinion, That if Lands were in 


Leaſe for Eleven Years next before the making a new Leaſe, - 


. ſufficient, for in ſuch Caſe it ſhall be taken to be uſually 
ett, | | 
But Juſtice Twiſden was of a contrary Opinion, viz. That 
the words maſt be intended of a longer time in Leaſe ; for 
Lands which have been but once Lett, and that for ſo few 
Years,cannot in propriety of Speech be laid to be uſually Lett. 
Tis true, Eleven Vears comprehends the greateſt part of 20 
Years, and ſo is within that Reſtriction, but not within the 
other, of being uſually in Leaſe. n 
The words may be taken in two Senſes, the one for the re- 
peated act of (0 Leaſing, the other for the continuance of the 
Lands in Leaſe, and therefore Lands Leaſed many Years be- 
fore the N new Leaſe (tho but for once) may be ſaid 


to be Lands ly demiſed, and this is the received ſenſe of 
the Words. « 15 | . Fa hy 


a — — 


nd ä 
2 2» — 2 n 


. . Leon. 78. 75 Cro. Elia. 440. Moor 253. 5 Rep. 2. Elritr's Cate. 


* N 0 Cro. Car. 95. 6 Rep. 37. 4, (a) 8 Rep. 70. b. (x) 2 Cro. 
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So if Lands have been anciently Leaſed for Lives, and af. 
terwards kept in the (b) Biſhops Hands for Twenty Years be- 
fore he makes a new Leaſe, this ſeems to be a good Leaſe to 
bind the Succeſſor, for the intent of the-Law was not to tie 


the Biſhop ſtrictly to the words of the oer. but to preſerye 


the ancient Rent, but it muſt be once Demiſed, otherwiſe it 
cannot be known what was the ancient Rent. 

C.) The Reddendum mtiſt be fo much Rent which hath 
been uſually paid for the Land, within 20 years before the 
making the new Leaſe, and made payable to the Biſhop and 
his Succeſſors. ; 

But if Lands are uſually Lett for three Lives, under a cer- 
tain Fine, and an Heriot upon the Death of every Tenant; 
and a new Leaſe 1s made reſerving the ary dew and omit- 
ting the Heriots, yet the (c) Leaſe is good, aufe an Heriot 
is a Service, and not properly any annual Rent, or depending 


upon it. 


So if a Biſhop grants the next avoidance, it ſhall bind the 
(d) Succeſſor, for tho there cannot be a Rent reſetyed out of it, 
yet tis an Hereditament. . „ 

And tho' there may be ſome variations in former Leaſes, yet 


i in the new (e) Leaſe the ſame Rent is reſerved which was in 


— very laſt Leaſe before it, this ſhall be accounted the ancient 
ent. | 

There is a very nice (f) Caſe relating to this matter, which 
is thus, The Petty Canons of St. Paul's Church made a Leaſe to 
Husband and Wife, of the Rectory of St. Gregorie, rendring 40l. 
per Annum; and the Husband alone covenanted to pay yearly a 
couple of Capons; but 1n the laſt Leaſe before this there was 
40 l. per Annum reſerved, and a couple of Capons. My Lord 


| Hales held this preſent Leaſe to be void, becauſe in the former 


Leaſe the Capons were reſerved, and made part of the Rent, 
but in the new Leaſe there was only a Covenant to pay them, 
which would not bind the Wife if ſhe ſurvived, and therefore 
it would not amount to a reſervation, which. it might have 
done if both had Covenanted ; and in this Caſe a diſtinction 
was made between a ſole and aggregate Corporation, (viz.) 
That if a Sole Corporation makes a Leaſe not warranted by 
the Statute 13 Eliz.. it ſhall bind him, but not his Succeſſor, 
but if a Corporation aggregate make ſuch a Leaſe, tis void 

themſelves. | Re rene: = ag CS 
*Tis plain, that by this als 7 there muſt be a certain 
ed in the new Leaſe; and 


Eliz: 440, 6909, le) Hardres 326. Hardres 352. 


therefore 
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therefore where a (g) Biſhop made a Leaſe, rendring the u- 
ſual and accuſtomed Rent to him and bis Succeſſors, and not 


* <4 þ 


mentioning how much, ſuch Leaſe is void. 


0 But if a whole Farm ſhould be lett out in parcels, which 
le had been uſually lett together, there a full Rent, pro rata, 
1 makes the Leaſe good, becauſe the Succeſſor hath no prejudice. 
1 


The Biſhops were enabled by this Act to make Leaſes for 
three Lives; or Twenty one Years, without any confirmation 


th by the Chapter; but yet they were not reſtrained from that 
he ancient and large Power which they, had before, in making 
1d long Leaſes with; confirmation; and therefore Anno 1 Elix. 

cap. 13. it was enacted, That all Eſtates made by Biſhops, of any 
1 Lands or other Hereditaments, being parcel of the Poſſeſſtons of bis 
It; Biſhoprick, or united, or appertaining to the ſame, other than for 
lt. Twenty one Tears or three Lives from the time of the making thereof, 
r ud whereupon the accuſtomed vearly Rent, or more ſhall be reſer- 


ted, and payable yearly, during ſuch term of Tears or Lives, ſhall . 


be void. | ele nyt, oy} wt: rt gc2 STIL» 
he Before I ſhall: treat more particularly of this Act, I muſt 
It, take notice that there is a difference between (U Leaſes made 
by Biſhops de facto and de jure, for a Leaſe made by a Biſhop 
d: fafto, tho confirmed by the Dean and Chapter, ſhall not 


bind the Succeſſor, becauſe tis a voluntary act, which he 
might have omitted without prejudice, but all Admiſſions and 
ſaltitutiong by ſuch a Biſhop are good. 'Tis to be obſerved, 


ich that this is a Private Act of Parliament, for it concerns the 
to biſhops only, therefore it muſt be Pleaded ; and likewiſe, that 
ol, a Leaſe made purſuant to this Act, mult have all the reſtric- 
ya tons required by the Act 32 Hen. 8, It was made purel 
vas for the benefit of the Succeſſor ; and therefore where a 

ord made by a, Biſhop is not prejudicial to bis Succeflor, tho it 
mer Want 0 fe circumſtances mentioned in the Act 32 H. 
nt, 8. tis good; as for inſtance, if the Leaſe is of Lands Hhabendum 
em, dau Indenture, 5 the ancient Rent, and confirmed by 
ſore the Dean and Chapter, tho there was four Years of a for- 
ave mer term then in being, yet tis not void, becauſe there is no 


mury done to the Succeſlor ; tis true, it cannot commence in 
intereſt preſently, becauſe the former Leaſe was not expired, 
but it commenccs immediately by Eſtoppel, ſo that the Sue- 
ie” a ml have two Rents, one in Intereſt, and the other by 
IPO. Eo err tows © tay whe 5 5 73 l 
Iis true, ſuch (i) a Leaſe is void upon the Statute 32 H. B. 


ae. becauſe there was a former Leaſe in being; but tis dt ſo up⸗ 
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on this Act I Eliz.. for tis capable of a confirmation, and be: 
ing confirmed ſhall bind the Succeſſo rt. 
But no confirmation will make a double Leaſe good, that 
is, where a Leaſe for lives is made before a Leafe for years ex- 
pires, 'becaufe this Statute is in the disjunctive, viz. That x 
eaſe ſhall not be good other then for Twenty one Tears, 01 thee: 
Lives, which ſhews that both cannot be good at the fame 
time. ; * 2 ; 15 „ 8 A 8 99 gs 
"Beſides, the accuſtomed yearly Rent mult be payable, during 
the term of years or lives, which cannot be in this Cafe, for if 
( the Leſſee for life ſhould enter, the Succeſſor hath no reme- 
dy againſt him for the Rent, either by Diſtreſs or Action of 
Debt, if the Leaſe for years is not expired; abd he cannot 
have any Aſſie becauſe he never had any Seiſin, ſo that there 
is a pofſibility that the Leſſee for life may be for ever diſ- 
charged of the Rent, becauſe he may die before the Leaſe er. 
pires; but if he ſurvive, then the Succeſſor hath a remedy for 
the Arrears. able ne Rn Bi ks 
Under this Statute I ſhall conſider, DEL 
(1.)* YOu * be accounted parcel of the Poſſeſſrons of the 
1 prick, „ $9 #h2 A 1 5 | 
. What Mall be taken to be the accuſtomed Rent. 
As to the firſt of theſe particulars, there are ſome Offce: 
which may be taken as parcel. of the poſſeſſions of a Biſhoprick, 
or at leaſt as appertaining to the ſame ;*and tho! the Biſhop 
cannot execute ſuch Offices himfelf, yet hehath.an inheritance 
in the gift and diſpoſal thereof, and thofe are aucient Office, 
which the Biſhop may grant with (I) the ancient Fees, and 
this being confirmed by the Dean and Chapter is good by the 
9 and within the equity, tho not by the words of this 
tatute. } Nr na» ub 4 | 
But tho' ſuch grants are allowed for neceſſity, yet they ought 
not to be accompanied with a new Fee; for that would be 
fome diminution of the Revenue, and would fo far impover- 
1th the Succeſſor, and tis agreed on all hands that this Sta- 
tute was made for his ie 10 gg RR 15 
Therefore, if a Biſhop is ſeiſed in fee of a'Park, and the | 
Keeper had been an ancient Officer there; if the Biſhop ſhould 
grant that Office with (n) the ancient Fee, nec non tum" Paſturi 
pro duobus equis in eodem Parco; and this grant ſhould be con- 
firmed by the Dean and Chapter, tis void as to the Paſture, 
becauſe 'tis a new thing, which was not granted before, and 
tis ſtill doubtful whether it would not make the grant void, 


Nene e 
unleſ⸗ 


(k) 5 Rep. 2, 3. 1 And. 155 Cro, Elia 141, 
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unleſs it can be taken as diſtinct grants, and ſo to make the 
fc good, and the other void againſt the Succeſſor, as where 
the (a) ancient. Fee hath been encreaſed in a new grant, in 
ſach caſe the grant of the Office is good, and of ſo much which 
was the ancient Fee, but it ſhall be void as to the reſt. 

And in all (o) theſe caſes of Fees, it muit appear in plead- 
ing, that tis an ancient Fee, for o' the Office is ancient, yet 
if the Fee is not ſo, the grant will be void 

And 'tis to be obſerved, that all theſe grants of Offices are 
to be made as ſual before () the Statute, therefore a grant of 
an Official by an Archdeacon, or of a Commiſſary by a Biſhop, 
b void againſt the Succeſſor, it granted in xcverſun where it 
was uſually granted in Poſſeſſion before the Statute, 4or theſe 
Offices are Hereditaments,' and belong to Biſhops and Arch- 
deacons, and ſo are comprehended in the very words of the 
(4) Statute; and thereiore if they were granted in Keverſian 
luch grants may be (till made, but then they muſt be confirm- 
ed by the Dean and Chapter. i 9 * 
me are of opinion, that a grant of the Office of a Com- 
miſſary is good but during the life of the Grantor, for tho an 
Eccleſiaſtical Juriſdiction may be executed by a Subſtitute, yet 
lis acts are in Law the acts of him who Agen bim, and he 
mult be anſwerable for them, and not the Deputy; ſo that if 
uch (7) a grant ſhould be good againſt the Succeſlor, then he 
mult be liable to the acts of a Perſon whom he never deputed, 
which ſeems to be unreaſonable: er KN e 4 

However, (Y the grant of the Office of Reg ier in. Reverſion 
lath been held mo ; and that tis ſufficient evidence to pro- 
duce but one grant thereof in Reverſion beſore the Statute, 
which may. be an inducement. to believe that it was granted 


bo ancently, nbd , eh r, AHH. wed ++ 
Now, tho this Statute, 1 Eliz, ſaith, That all grants made 
by Biſhops, other then far Twenty one Tears, or three Lives, &. 
and whereupon the accuſtomed yearly Rent ſhall be reſerved, [hall bs 
wid ; yet a grant for one Life is good, but. then it muſt be of 
an ancient and neeeſſary Office; for if a Biſhop had not 
power to grant ſuch Offices for the life of the Grantee, he would 
e but ill ſeryed by Men whoſe Titles would be precarious, 
but the grant of ſuch an Office to one for life, and afterwards 
to another in Reverſion is yoid, and ſo tis here the grant is 
made to (ij two for life; as for inſtance, the Biſhop of Sailrbury 
wanted the Steward ſhip of his Mannors to two for life, to 


— 


1 


_ (n) 2 Brownl. 237. (0) 1 Brownl.182.' - (p) Cro. Car. 258. Jones 
263. Winch. Entr. 22. (q) 2 Rol. Abr. 154. Jenes 311. (#) Noy 183. 
Cra, Car, 279 Jones 320. March. 38. Cro. Car. 55. 2 Rol. Apr. 1 $3. Winch. 
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be exerciſed 7 them or their 1 and 20 Nobles Fee, 
0 


Uſuing out of Lands, parcel of his Bioſhprick; this grant was 
confirmed by the Dean and Chapter, but it was held void a- — 
gainſt the Succeſſor; for tho a Biſhop may grant an ancient nef 
Office to one for lite, becauſe of the neceſſity of ſuch a grant, 
yer tis not neceſſary that he ſhould grant it to two for their 31 
„ | 5 7 
And if it ſhould happen that after ſuch grant, one of the 
lives ſhould die in the life time of that Bſhiop who made the Rex 
rant, and then the Biſhop ſhould die, ſo that there is but one 
ife in being againſt the Succeſſor, yet the grant is void againſt 


7 
him, becauſe it was void when firſt made, and ſhall never be that 
good by any contingency.” print. for 1 
But a grant to one for life muſt be confirmed by the Dean ea 
and Chapter, becauſe tis a grant at Common Law, tis not 204 
warranted by this Statute 1 Elix. for that requires it ſhould be Tit! 
for Twenty one Years or three Lives, but a Corporation ag- ther 
gregate may make ſuch a grant without confirmation, ak 
- Horne, Biſhop of Vincheſter, about four Years afterthe mak- the! 
ing this Statute, granted () a Rent of 4 1. out of the Manncr 1 
of Waltham, being parcel of the r- of his Biſhoprick, to pat 
Dr. Dale a Civilian, for his life, and this was pro confilio in- B 

nſs & impendendo, tis made a Quere in Dyer whether this nip 
Leaſe was void againſt the Succeſſor — this 109 Statute, t trad 
was agreed to be good againſt the Biſhop himſelf,” but it was bee 
held void againſt the Succeſſor, becauſe it was not a grant of verſ 
neceſſity, and it was not of an Office, but only a voluntary WW &41 
act of the Biſhop to chooſe ſuch a Man to be his Council, who WW vrn 
might not be approved by his Succeſlor. 90 | 8 
..) By this Statute the form of the Leaſe BMW din 

— What ſhall be js directed, but yet if tis made in another I 11 
accounted the ac · manner it ſhall not de void againſt the Bi- n u. 
 cuſtomed Bent. ſhop who made it, but only againſt his Suc- T 
ceſſors, who may afhrm ſuch Leaſe by OY the Rent. Wt, 

. Therefore, where a Biſhop made a Leaſe of the Advowſon Wi te; 
ofan Archdeaconry (y) for Twenty one Years, which he hal WW tte 
in right of the Church, this is good againſt himſelf, tho it was erat 
not of (⁊) a thing manurable, out of which an yearly Rent Land 
could be reſerved, as directed by the Statute, for it was never ¶¶ tis v 
intended to reſtrain the Biſhop in poſſeſſion, ſo that he could Maga 
not do any act to bind himſelf or his Lands, during bis own not b 
time, for then he could not Leaſe any Land which had not Bi 5, 

* n 10 Rep. 61. 6. 1 And. 244; Cro. Eliz. 207. 
1 1 G Gro. Elke 609. 2 * ee 10 Rep: 60: b 1 peen 9 1 | 
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5 been »ſually. lett before the making the Statute; but mult Ma- 
„ nure it by his own Servants; neither could. he take any be- 
1 nefit of Waſts, but only the Herbage with his own Catrels. 
5 Thee ewells Caſe, who Anno 30 Elix. * made 
it 2 Leaſe, of a Fair for three Lives reſerving the ancient Rent, 
this was good againſt himſelf by way of contract between 
him and the Lefſee, but the Rent was not incident to the 
1 therefore the Leaſe was void againſt bis Suc- 
ors, Tos oy 
Ii true, that at the latter end of that Caſe tis reſalved, 
that the Law would have been the ſame if the Leaſe had been 
fir twenty one Tears, but tis ſince ruled otherwiſe,” for if a 
leaſe of Tithes is made for three Lives, this is not good 
againſt the - Succeſſor, becauſe nothing was demiſed but 
Tithes which lie ia Prender, and no Rent can iſſue out of 
them, there is no certain place wherein a Diſtreſs can be 
taken, * nor any remedy for Rent if it ſhould be denied, for 
heSuccefſor cannot have an Action of Debt for it, becauſe tis 
a Freehold, nor an Aſſize, becauſe there is no Land to be 
put in view. RES i hf JOE | ; 
But if it had been. a Leaſe for Tears (z), there the Succeſſor 
might have an Action of Debt, not upon the privity of Con- 
tract, for he is not in Law privy to the Contract of his Pre- 
&ceſſor, but upon the privity of Eliate, - for he bath the Re- 
rerſion, and tis for that reaſon that an Aſſignee of the term 
hall be charged with the Rent, for it is attendent upon the 
term it ſelf, e : 
So that if a Biſhop makes a Leaſe for years of Tithes ren 
ding Rent, tis good againſt the Succeſſor, becauſe tis a Rent 
which is incident to the Reverſion, and goes to him, which 
it would not have done, if it had been a Leaſe for Lives. 
The Statute 32 H. 8. requires that a Leaſe made by a Bi- 
op muſt be of Lands #ſ#ally Lett. for the greateſt part of 
twenty Years, ©'c. otherwiſe it ſhall be void, and the Sta- 
lute 1 Eliz. gives the Biſhops Power to Leaſe their Laxds ge- 
verall without mentioning that the Leaſe muſt be made of 


Rent Lands #ſjually Lett, Cc. yet it muſt be made of ſuch Lands os 
od us void (a), becauſe this Statute 1 Eliz» requires, that the ac- 
2 oyomed Rent (hall be reſerved upon every Leaſe, which can- 


dot be if the Land had not been #ſually demiſed. = 
So the Statute 32 H. 8. requires, that if there be an old 
ale in being, it muſt expire or be ſurrendered within a 


„„ 


N + Rep. 3. f 2 Cro. 111. Moor 778. 2 Cro. 173. Tt Hardres 326: 
0 kappt 18, 2 Sand. 303, 304+ (4) Ce. Hin. 8749 875. ve 
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Year after the making the new Leaſe, all which is omitted in tb 
the AR 1 Elix. but yet a Leaſe made purſuant to it is not 
good (b) againſt the Succeſſor if the old Leaſe doth not ex- 


Pire, or ſhall not be ſurrendered within that time, - unl6 c 
ſuch Leaſe is confirmed by the Dean and Chapter, but ic WM * 
confirmed, then if there is a Leaſe of twenty ohe Years in Wl © 
being, the Biſhop way make a new Leaſe of the ſame Land; fe 
for twenty one Years more, to commence' from the making 1 
thereof, which ſhall bind the Succeſſor, and theſe are called 
MR ol which I ſhall treat particularly here- 5 
a der. 10 ? 5 
But a Grant of the next Avoidance is not ade, the con- 
firmed by the Dean and Chapter, becauſe tis not an Heredi 
tament out of which an yearly Rent can be reſerved. al 
And it muſt be out of an Hereditament parcel of the Poſe\- WM /* 
frons of the Biſhoprick (c), and therefore if an Archdeacon hath lh 
a Parſonage appropriated to his-Archdeaconry, and he Leaſes of 
the Glebe for fifty Years, ' which is confirmed by the Biſhop al 
bei Dy Patron, and by the Dean and Chapter this is void a- N 
painſt the Succeſſor, becauſe this Confirmation paſſed no la 
Eſtate, tis no more then an aſſent to the Leaſe parcel of the 
Poſſeſſious of the Archdeaconry, and not of the Biſhoprick. ler 
So where" the Biſhop bimſelf granted to the Mayor and De 
Commonalty of Hinton (d), that they might build in the va | 
cant places of the City and dwell there, which Grant was n 
confirmed by the Dean and Chapter, yet the Soil was fil! 
in the Biſhop, and his Succeſſors were not bound by tha 9 
Grant, for itenures only as a Licenſe and no more. * 
Both the Statutes before: mentioned relate only to Biſhops by 
the next concerns Parſons and Vicars, © bel 
« Parſons and UMitars.] At Common Law, 'Parſons and I the 
cars might alien their Glebe with the Confirmation of the! bel 


ans of Hoſpitals, Parſons and Vicars, &c. of — 
e 
of the Church other then for twenty one Tears or three Liv 


. N 
hs "et. 4. 


% Bridgm. 30. (e) Cro Flix. 430+ (il Het. 37. (e] 13 Elis. cap. 
Rroor 593. Contra, 1 Mod: 2 .᷑xĩi?¾ / | th 


4 . 3 


 Leafes hy Eccieſtaſtiral Perun. 227 
"0 the making thereof, and r the Accuſtued yearly Rent or 
in more ſhall be res and paiable daring the term ſhall be void. 


<avy Upon this Statute it hath. been obſerved, that a Leaſe may 
iel commenee from the making thereof, whereas by the enabling 
wit 0 Act 32 H. 8. it might commence from the day of the making 


+ in well as from the making, Oc. likewiſe that the word S 
ands 
king 
alled 
here- 


non-glaim, for if he doth not Claim he ſuffers it to pals. 


lame reſtrictions as required by the Act 32 H. 8. but they 
muſt be confirmed by thoſe who by Law are to confirm tlie 
ſame. .. | 


Con- 
eredi- 


Dofſeſ- 
| hath 
[tales 


all Evaſions, for whereas it ſaith, that Leaſes made by Aa- 
fers and Fellows of Colleges, other then for twenty one Yeats 
ſhall be void, theſe words ſhall comprehend all other names 
of Corporation, as Warden and Fellows, Warden and Sthollars, 


iſhoo WY and alſo Colleges which are Temporal, and tor the advance- 
d - vent of ſome Arts and Sciences, as Colleges witich are Eccle- 
ed nd laſtical or mit. : | 1 

f the So where it mentions Leaſes to be made by Deans and Chap- 
* tr; (H, thoſe words extend to a Chapter where there is no 
r and an, | | | 


he va- 
it was 
2 {till 
y tha 


(ſhops 


md Vi 
the Bi 
1 them 
hich 1 
Yeneral 
1 it re 


making Leaſes was a little enlarged, for whereas by the AR 
13 Elize Parſons and Vicars could make Leaſes only for twen- 
ty one Years; now by this other Statute SY might Leaſe for 
forty Years, but this muſt be of Houſes in 


* 


belonging to the ſame, ſo as they are not the Dwelling-houſes of 
the Parſons themſelves, nor have above ten Acres of Ground 
belonging to tbem. 


reſerving the accuſtomed yearly Rent, nor for a longer term 
than for foxty Years z and there mult be a Covenant to charge 
the Lefſees with Repairs, there muſt be no alienating ſuch 
Houſes in Fee unleſs Lands of as good yearly value beumme- 
diately putchaſed and ſettled on the Church in lieu thereof. 


- 


Therefore where the Dean and Chapter of Pauls (4) made 
a Leaſe of a Houſe in London for forty Years, which was in 

ale for ten Years to another at that time, this was held 
od, becauſe it was a Leaſe in Reverſion, and fo within the 


Um 


— ꝗ— 


(7) 1 Roll, Rep. 1514 17 Obi 1) n oth; h Sad 567") 0 
Eli * it, & / Ceo, Eliz, — 3g S 7; N | 


fred (f) was put in to prevent any Alienation by Fine and 


Leaſes made purſuant to this Act, mult likewile have tlie 


This Statute (2) hath been conſtrued liberally to prevent + 
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By a Statute made in the very next Year (i); the power of 


| Corporations, Cities, 
Burroughs, or ZAarket-Towns, or the Suburbs thereof, and ground 


But theſe Leaſes muſt not be made in Reder ſon, nor without - 
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_ vary words of the Act, which is a general Law, and need 
1 nor be pleyded © FODTRAP 730 


| Þ a 
So 2 Leafe made of a' Houſe in a'Market-Town (1) for Ml “ 
twenty one Years only, to commence from ichaelmas after WI and 
the date thereof, there being two years of a former Leaſe not ten. 
expired, this was held to be a Leaſe in Reverſion, and fo void Ie 
within this Statute, tho confirmed, becauſe it did not com- | 
mence on the day it was made, „. 09S $6 ERS of 
Now if a Parſon who is enabled by this Statute to make a eig 
Leaſe for forty Vears, doth demiſe a Houle for twenty Years, WW Po 
and ans Years afterwards he makes another Leaſe of the int 
ſame Houſe, and to the ſame Perſon for twenty Years more, cat 
this is no concurrent Leaſe, becauſe the acceptance of the EY 
ſecond Leaſe by the Leſſee hath made his firſt Leaſe void. ter 
And aſter all, Sir Simon Degg tells us, that it bath been a if; 
Queſtion-whether a Parſon can make any manner of Leaſe u bo 
bind his Succeflor (n), becauſe by a Statute made in the very af 
ſame Year of the Queen, tis enacted, that Leaſes made by the 
Parſons and Vicus (hall continue no longer then they ſhall bx an 
reſident, and ſerve the cure without abſence above eighty day: in in 
any one Near. C Ii 
This Queſtion did ariſe upon a very notable conſtruction | 
of thoſe words, "my That every Leaſe made by a Parſon Pa 
ſhould continue no longer then 80 days after his death, and of 
then to be void, becauſe he had been abſent ſo long from his in 
Cure, and this is called an equitable expoſition of the Statute, Le 


it being made for the advancement of Religion, and to avoid 
Dilapidations; and we have a Report from Juſtice Cole (o) 
5 point. 9 KEI 
But Serjeant Moor (o) who Reports the ſame Caſe, tellsus, 
the Judges. were divided in Opinion upon this matter, but 
one would wonder what ſhould occaſion ſuch a Diviſion, tis 
true a dead Parſon can be no longer Reſident upon his Be. 
nefice, but certainly the Reſidence intended by the Statute mult 
be ſuch» which enables him to ſerve the Cure, and that can 
never be intended of a dead Man, neither muſt he be abſent 
above eighty days in one Year, but when he is dead he mult 
be abſent for ever, ſo that Death cannot in propriety of Speech 
be called abſence, for a Man cannot be ſaid to be abſent who 
is not in being, it muſt be a voluntary abſence whilſt the Far- 
ſon is living and might retürh; and for this reaſon. it has 
been (y) held, that I he is ſiſpendedfrom his Cute for cighty 
1 147 . 1% 7% ieren eee 
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need Wl days, this doth not make his Leaſe yoid, becauſe his abſence 
was not voluntary. TIENTS 8 EL) ME 3 45.422 
) for WM In 24 Car. 2. () the ſame point came in debate again, 
after WI and the whole Court agreed, that death could never be in- 
not tended to make a Parſon non-relident, ſo as to avoid any 
void Leaſe which he had made, WR I 
com- Beſides, the Statute inflicts the forfeiture of a Years Profit 


of the benefice of that Incumbent, who ſhall abſent himſelf 


a eichty days to be diſtributed by the Ordinary amongſt the 
cars, Poor of . Pariſh, Cc. which ſhews that the Law-makers 
| the intended to puniſh a living, and not a dead Man, for ſuch 
nore, cannot looſe a years Profits of hi: Benefice,. 


| This is farther explained by a Statut made five Years af- 


en a if an Incumbent commits any Offence by which he ought to 
ſe to loſe a years Profit of his Benefice then within two Months 
vier Sentence and requeſt made by the Church-wardens, Cc. 
le by the Ordinary ſhall grant a Sequeſtration to ſuch Profits to 


91 in : ae it, then every. Pariſhioner may retain his own 

ithes. 13 | | 575 
ion There is another Queſtion, whether Leaſes (7) made by 
{on Parſons ſhall be void ab. initio after eighty days abſence, Cc. 
and or only from the time of ſuctrabſence; but the negative words 
n tus in the Statute ſeem to reſolve this doubt, (viz.) That the 


Leaſe ſhall endure 10 longer then the Incumbent ſhall be Re- 
dent, - which imply that it ſhall endure ſo long, and an 
Acton of Covenant may be brought (/) for any breach 
within that tim. 1 | "4 

' Beſides the Statute is, that upon eighty days abſence the 
Leaſe ſhall ceaſe, which ſhews that it was in being till the 


* . abſented for that time, otherwiſe it could not then 
: . oe rin CES. 
mut And in pleading this matter it muſt be, that he abſented 


bimſelf eighty days & ultra (:) and that it was voluntary Gu. 
Elix. 100. and care muſt likewiſe be taken that the Statute 
hh A + 


bind his Succeſſor, ſo as ſuch. Leaſe, is confirmed by Patron 
and Ordinary, and if he ſhould afterwards be deprived, the 
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terwards, (viz.) Huno 18 Elix. * 11. Which provides, that 


my Inhabitant of the place, and if be ſhould make default 


Upon the whole matter, 2 Parſon may make a Leaſe to 


( 2 Lev. 61. 1 vent. 244. O) Dyer 372, b. (0 Cro. His. 78, 0 Cro. 
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230 Leaſes by Ecrlefialticdl Perſons,” 

But the Law ſeems to have left it in his powet to avoid 
ſuch Leaſe in his life-time by a voluntary abſence from his 
Cure for eighty days, and a Confirmation will not kelp it 
becauſe that cannot make a Leaſe good which the Law hath 
made void, and tho there ſhould be a Covenant in ſuch 
Leaſe that the Parfon would not abſent himſelf, &; 
and a Bond for performance of Covehants, yet they are both 


void: But if the Covenant is that the Leſſee ſhall enjoy the 


Lands for a certain number of Years, if the Parſon ſhall þ 


long live, be doth thereby take upon himſelf not to do any 
AS which ſhall determine the Leaſe, and therefoxe if he ft. 
ſigns or is abſent for eighty days, an Action of Covenant lis 
aeainſt him (x), but if this Clauſe is added, viz. or 4 In 


a be contiome Parſon: there, in ſuch caſe he may reſign. 


Concurrent Leaſes.] But an inveritiog was found out to 
prejudice” the Succeſſor, notwithſtanding this reſtrictive Ad, 
13 Elix. for Parſons and Vicars would make 'Leafes for 
twenty one Years or three Lives long before the Expiration d 
a former term (y), and therefore another Statute was mad 
to prevent this miſchief reciting the Statute 13 Elix. which 
declares all Leaſes void which are made by Maſters and Felbs: 
of Colleges, Deans and Chapters, Maſters and Gaurili ans of Hiſ- 
pitals, Parſons and Vicart, 02 any other having Eccleſiaficd 


. Livings, or Lands, Tithes, Tenements, or Hereditaniehts, pact! 


of their Poſſeſſions, or any other Spititaal Promotion other then {it 
twenty one Tears or three Lives, where any former Leaſe Was in be. 
ing, and not to be expired, ſurrendered of ended within three Tewr: 
next after the making the new Leaſe. © (© © fo 
The general words of this Statute, viz. or aly other having 
Eccleſiaſtical Promotion (z) do not comprehend Biſhops, be- 
tauſe the particular enumeratiori of Perſons of an inferiout 
Degree, ſheweth who are meant, and therefore thoſe general 
words ſhall not draw io a Superiour order of Men. 
By the Statute 32 H.8. (a) Bithops may make concurrent 
Leaſes without Confirmation where the old Leaſe is to expite 
within 4 Year after the making the new one, and they ma 
make ſuch Leaſes with Confirmation, where ort then thee 
Years of the old Leaſe are not expired at that time, bus they 
cannot make a concurrent Leaſe for Fives where there is a for- 
mer Leafe for Tears in being nere comverſo, but offitt Eæckefi 
aſtical Perſons cannot make ſuch Leaſes unleſ the formet 


(x) 1 Brownl. 1258. (5 rs H 
Cra:EFliz 141. Moor 252 


r 


— 
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Confirmation of a Leaſe may be com- 
ot confirming, pated to an attornment of Tenant for 


toncurrent and 1 | 3 | gp 1UL 
aber Leales. ife or Years to him in the Reverfion, for 
with this difference, that Confirmation is ſomething more, 
for that is an aſſent coupled with an Intereſt, becauſe the 
Patron and Ordinary have a right in the thing confirmed 


it ſhews an aſſent to a new Lord, only 


one bath ju conferendi, and both together may charge the 
Glebe when the Church is not full, they may likewiſe Con- 
frm the whole or part, which cannot be done by Tenant for 
life, in order to perfect the Grant, for he cannot aſſent to 
part eons Eſtate granted, but his attornment muſt equre to 
the whole. 1 | | | 
There is an extra judicial Opinion in Moor (Y), viz. that 
if a Leaſe is confirmed, and then another Leaſe is made of 
the fame Land, and by the ſame Perſon, to commence after 
the determination of the firſt Leaſe, and then a third Leaſe is 
made to commence preſently, and this is confirmed before 
the ſecond Leaſe, yet that ſhall not take place, for the con- 
ficmation paſſes no intereſt, it only makes the Eſtate durable 
and effetuals Z | 
Neither will a Confirmation make a Leaſe good which 
mants any of the Qualifications required by the Statute 32 H. 


8, both in reſpe& to the continuance of the Eſtate, and the 


Rent, becauſe the reſtraining Statutes, viz. 1 & 13 Eliz, 
make all ſuch Leaſes void, ſo that Confirmation ſeems only 
neceſſary where the thing demiſed 15 not all in poſſeſſion, or 
that the old Leaſe is not expired, &c. | 
But ſince the Policy of the Law hath made Confirmation 
neceſſary to perfect ſome Leaſes made by Eccleſiaſtical Per- 
ſons, therefore where that is to be done the Law requires it 
ſhould be by theſe Perſons following. Da” 
(1.) Leaſes made by the Archbiſhops and Biſhops mult be 
confirmed by the Dean and Chapter. ; ERS 
They may likewiſe be confirmed by Deans and Chapters 
(c) where there are two, and the greateſt part capitulariter con- 
gregati ſhall conclude the reſt. 3 . 
A meer commendatory Dean (d) cannot confirm a Leaſe, 
but it he is elected Biſhop, and before Conſecration doth ob- 
tain a Diſpenſation to hold his Deanry in Cmmendam, ſuch 
Dean may Confirm. | : 2 


Biſhop before tis enroll 


* , — 


ſuch Confirmation is good. 


n 


(5) Moor $6, (e) q Roll, Abr 477. (9) Palm. 460, (e) 1 Roll. Abr. 2 
, | „ 13 $--- (2.) eaſes 
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232 Leaſes by Eccleſiaſtical Perſons; 

(2.) Leaſes made by a Prebendary after he is inſtalled 
be confirmed by the Biſhop, Dean and Chapter (f), er 
where the Queen is Patron, and then She and the Dean ud 
Chapter are to Confirm, Cc. and where the Biſhop (g) is Pa- 
iron of the Prebendary, his Confirmation alone without the 
Dean and Chapter is not good but only againſt himſelf, becauſe 

the Patronage is parcel of the poſſeſſions of the Biſhopprick 
) but where the Archbiſhop is Patron of a Prebendzry he 
ax confirm his Leaſe without the Dean and Chapter, 

So where a Prebend lying in one Dioceſs (i) is united o 
annexed to a Prebend in another Dioceſs, a Leaſe by the 
Prebendary is good if confirmed by the Biſhop of that Dioceh 
whereof he1s a alia wma? © and not by the Biſhop wherethe 
Prebend lies, for tho the Prebendary is inducted by him, yet 
he ows Canonical Obedience to the other Biſhop, of whoſe 
Cathedral he is a Prebendary. . 

A Prebendary made a Leaſe for 70 years (4), and the Biſhop, 
Dean and Chapter confirmed dimiſſionem pred. for 50 yer;, 
& non ultra, yet this Confirmation goes to the whole term, for 
the intereſt was veſted in the Prebendary, and the Confirma- 
tion was only an Evidence of the conſent of the Dean and 
Chapter to the Leaſe, and not to the Intereſt which paſſed by 
it, and therefore cannot be apportioned, but if they had con- 
firmed the Land for 50 years, it had been good for ſo much 
and no more. x | | 

By which we may obſerve a difference where the Confu- 

mation relates to the Eſtate, as it did in this caſe by the 


words dimiſſionem pred., and where it relates to the Lad it 1 
ſelf, for in the one caſe it enures to the whole Eſtate, but in mn 
the other only to the term limited by the Confirmation and = 
no more, | Ga 
7 A Prebend was uſually lett excepting the Crab-trees(1), the WM anc 
Prebendary made a Leaſe of it without this exception, and it Wi toi 
was adjudged that it was void for that very reaſon, for the WW anc 
Grab-trees being not excepted, there was more let by this new Wil Lc: 
Leaſe then what had been uſually demiſed, which iscontrary Wil 
to the Statute 13 Eli. cap. 10. ſo that the Succeſſor was de- L. 


prived of the benefit of thoſe Trees, and of the Soil. WI" 

One would think, that the omiſſion of ſuch an unuſual Win) 
exception ſhould not make the Leaſe void, for it ſeems not to i im 
be within the intent or meaning of the Law, ſince that was 
made to prevent Dilapidations, and impoveriſhing the Succel- 
for, who probably might have very little benefit by Cral- Trees. e 


4 ag * n . — 70 (4. 
(Cf) 1 Roll Abr. 481. (:) r Roll. Abr. 479, 48 1. (6) 3 Bulſt. 190. 0 Cro. 
93 2 Cro. 453. z Bulſt 290 iedm. My ' 7 | Put 


* 
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But Mr. Balſtrode, who reports the ſame Caſe tell us, that 
ws WM the Leaſe was uſually made of this Prebend, excepting Oak, 


ich 4% and Crab-rrees and there the omiſſion of ſuch/an exception 
pr 40 A be prejudicial to the Succeſſor for want of the Lops of 
Pa- fuch Irees. | 

th (3.), Leaſes made by Deans muſt be confirmed by the Bi- 
aue WY hop and Chapter, unleſs in the caſe of the O) Dean of Wells, 
ick, aud he may make Leaſes without the confirmation of the Bi- 
y be BY (hop, and only with the aſſent of the Chapter, for the old 


Deanry e which was confirmed by Parliament, 
and a new Deanry erected, and the nomination of the new 


7 the Dean was given to the King and his Succeſſors, and power to 
cels rant his Poſſeſſions as the old Deans had uſually done, and 
the cauſe they had made grants thereof without confirmation of 
yet de Biſhop, therefore the new Deans might do fo too. | 
Thoſe The Leaſe of a Dean (z) who is Sole- ſeiſed, may be con- 


firmed by the Chapter. TS 


hop, (4) eaſes made by Archdeacons muſt be confirmed by the 
1) Bilbop, Dean and Chapter; but where the Biſhop is Pa- 
, for on it may be confirmed by him alone, Go. Eliz. 430, 

ma- 


ty Leaſes made by Parſons and Vicars after induction, 
mult be confirmed by Patron and Ordinary, but the confir- 


d by mation of (6) the Patron ſhall bind, according to the Eſtate 
— be hath; for if he is Tenant in Tail his confirmation will not 


make the Leaſe good, without "api aa Entail, or diſcon- 


tinuing that Eftate, for otherwiſe the Iſſue in Tail will avoid 
ne- it. If three Coparceners are Patrons, the Leaſe muſt be con- 
y the BY firmed by them all. 1 
and it The next Avoidance was granted, then the Incumbent 
"ut in made (c) a Leaſe for years, which was confirmed by the Pa- 
2 and un and Ordinary, and the Church being void, the graitee of 

the next ayoidance Preſented, and his Clerk was inducted, and 
), avoided this Leaſe during his time, then he died, and the Pa- 
ind i 


tron who had confirmed the Leaſe preſented another Clerk, 
and it was adjudged that he ſhould hold it diſcharged of the 
$ new Leaſe, becauſe the whole term was evicted by his Predeceſſor. 
rar Tis generally agreed, that the Parſon who makes (4) the 
as de: Leaſe muſt be fe Incumbent, either upon a Preſentation. 
or Collation, for if one enter and poſſeſſeth the Glebe without 
any manner of Right, and then makes a Leaſe, which is con- 
imed, yer tis void. 19 i N | | 
3 nr Ye. — — | 
, 0) 1 Rol, Aft. Dyer 273; (LY T Rol. Abr. 4. (a) 1 Ral. 
Ar. 478. 4 IR 361. (c) Cre, Car. 382. Jones 

(14; i e SR Abr.36te (+) Cre, Car. 582, Jones 
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Patron and Ordinary. 


and they confirm (g) a Leaſe made by the Parſon, this ſhall 


verlion is granted to C. for years, and (i) the Dean and Chap: 
ter confirms the laſt Leaſe, ſome have held that this is good, 


234 Leaſes vp.Eccleſiaſtical Perſons. - 

Therefore, where the Incumbency 1s by Uſurpati 
Parſon makes a Leaſe, which is tinged dy t the Grd 
and the Uſurper, and then the true Patron recovers his right 
he ſhall defeat ſuch Leaſe. | | n 
But tis not neceſſary that the very (e) Patron or Ordinary 
who had an intereſt at the time of the Leaſe made ſhouly 
confirm a Leaſe, for tis ſufficient if done by the ſucceeding 


It may ſeem ſtrange, that if (f) a Layman had been indud. 
ed to a Benefigc before the Statute 13 Eliz. and had made 3 
Leaſe, which was confirmed by the Patron and Ordinary, 
and then had been deprived,” that this Leaſe ſhould be good, 
but it was ſo, becauſe he was Parſon de facto. ph 
If Husband and Wife are Patrons, in right of the Wik, 


bind only during the Coverture, fot the act of the Woman 

was voie. E | 
But there is a difference where any Ecclefiaftical Perſon 
makes a Leaſe for years and for life, for if tis for years 
ſuch an Eſtate in its own nature is ſeveral, and may therefore 
be confirmed for part, but when tis for life tis entite, and 
therefore a confirmation but for a day is good for ever, thats, ng 
during the life of the Perſon whoſe Eftate is confirmed. 
And as rhe Eftate of the Perſon confirming is to be conſide- ere 
red, (as before hath been obſerved) fo there ought to be ſome Wl 
tegard to the time when tis (þ) confirmed; for tis abfurd to 
fay, as ſome have done, that a Leaſe may be confirmed befort 
tis made, or even after tis made, and before the Leſſee hati 
any intereſt veſted in him by ſuch Leaſe ; As for inſtance, ed by 
f a Leaſe is made to B. for years, and afterwards the Ne- 


tho C. had no Eſtate before the Attornment, but it. ſeems ab 
ſur'd to ſay, that a Man can confirm or give his aſſent to 2 yore: 
thing that is not. W U 
re | | | The acceptance of a ini. 
Where the acceptarice of Bent by Rent reſerved upon 2 
the SucceCoz will make a Uotdable Leaſe which is void in i 
Leaſe god. elf without Entry orotbet 
Ceremony to make it ſo, will not affirm ſuch Leafe F 
And asto this matter, the Law diſtinguiſhes Bet Nee Leaſes 
which are made by thoſe who have an abſolute, and other 
who have (J) a qualified Fee; the firſt are Bi 05 


@ 5 Rep. IS. Cro. Cat. 376. ys (f) 2 Rol, Abr. e. 4 Þ * J Moot 
479, (b) Owen 33. (3) 4 Leon. 23. en * d) 


\ Leaſes by Ecclefiaſtical Perſans. 2353 
| 4 Chapters, and if they make voidable Leaſes not warrant- 
— x 3 the Srathres, and the Succeflor accepts the Rent, he 
ams the fame during bis time, whether the Leaſe is for lives 

92 88 Kd = 
ry - ws if a Parſon or Vicar who hath only a qualified Fee, 
makes a Leaſe for years, not warranted by the aforeſaid Sta- 
utes, reſerving Rent, and dies, in ſuch caſe an acceptance of 
that Rent by the Succeſtor will not make the Leaſe good, be- 
cauſe it was void without Entry, but if it had been (1) a Leaſe 
for lives, and the Succeſſor had accepted the Rent before he 
made any Entry to void it, this mall bind him for his time, 
deauſe the Leaſe being for lives, which is a Freehold, cannot 
be avoided before ory. 3 D 
a Biſhop makes a Leaſe of a Manner, Cc. rendring Rent, 
hut not warranted by the Statutes and dies, and his (7) Suc- 
alot commands his Servant to receive the Rent, which, he 
dh, and pays it over to the Biſhop, this is a good acceptance 
of the Rent to confirm the Leaſe, becauſe he ought to take no- 
ticeat his Peril what Leafes his Predeceſfor made. 72 


fn And as acceptance of the Rent will athrm a voidable Leaſe, 
and WG vill diſtrei ning for it, after the death of the Predeceſlor, or 
at's, Ne 


| ngingan Action of Waſte againf the Leſſee. 


But the acceptance of Rent by the Head of a Corporation 


1 


aggregate due on (n) a yoidable Leaſe, will not affirm it; as 


ome ik a Preſident of a College accept ſuch Rent, this ſhall not 
4 to cotinue the Leaſe during his life, becauſe he alone cannot di- 
efore ret the Fellows of their right, 

hath Tis generally true, that 1f (o) a Leaſe is made not warrànt- 
, d by the Statutes, tis void again(t the Succeſſor, but not a- 
Re: unt him who made it, aud the reaſon is, becauſe thoſe Laws 
hap rere made for the benefit of the Succeſſor, and not to aſſiſt 
good, e Poſſeſfors, but this muſt be underſtood of Leaſes made by 
1s ab-W (2) Biſhop, Dean, Parſon, or any other Sole Eccleſiaſtical. 


aporation, for if made by a Corporation aggregate, then 
rod ab initio, and this was my Lord Chief Juſtice Hales 


of a Wipinion. © | 

on Lach, There are two ways of making a yoidable Leaſe ac- 

d in Wally void, ir. by Entry or Claim. © 3 

rother WW The Entry muſt be where the Leaſe is made of things Ma- 
durable or C rporeal, as Lands, Cc. and 1 m be done by 

Leales NV (2) Perſon deputed for that 57 r er Hand and 

others Wal, and it cannot be done by a Bail $# office.» =. ih 


A — 


1 


. * ' *r 7 $i —— A 

0 Het, 83. (n) 1 Rol. Abr. 476. (a) 11 Rep-79. 1 Rol, Rep. 100 

5 Moor 875,. 2 Brownl, 158. 1 con, 396, (p) Hardres 326, (7) Moor, 
y 


236 Leafesby Eccleſiaſtical Perſons; 
By claim, hen theLeaſe for years is made, reſerving Rent Mill to t 
upon condition to be void upon non payment, here you mug 
claim the Rent on the day to avoid the Leaf, 

Lſhall now compare theſe ſeveral Statutes together, and ſhew 
wherein they agree, and where not. 

*Tis plain, they ate all made in pari Materid, and that there 


is ſuch a connexion between them, that they have been conſſtiu- Wa 
% e EE non, -: Parl 
he firſt Statute, via. Anno 32 H. 8. is not recited either ind! 
by 1 or 13 Eli. yet a Leaſe is not warranted by either of thoſe WY it cc 
laſt Acts, unleſs it hath the qualifications and reſtrictions re. WW xt! 
quited by the Statute 32 Hen. 8. ; The Ps FRY Apre 
is expreſsly required by 32 Hen. 8. that upon eren Mood 
Leaſe there muſt be ſo much yearly Rent reſerved, or more, a; 0 le 
bath been uſually paid within 20 years before the making the Bu 
new Leaſe: the Statutes 1 & 13 Elix. are, that the accuſſom - Wie! of 
ed yearly Rent or more ſhall bereſeryed, and herein they all nh 
ſeem to agree, for the Senſe is the ſame, tho the Words ar: n 


Ii le varied. By I}: 3 ie l 
But by the Statute 32 Hen. 8. ſuch Leaſe muſt not be vi 
ont impeachment of Wafte, which is not required either by 10 night 
13 Eliz, yet ſince Eccleſiaſtical Perſons are reſtrained by thoſe 
Statutes from making long Leaſes, they are by the. Equity Land 
25 reſtrained alſo from making Leaſes diſpuniſhable of 
Alte. 1 SEN 24 _ on 4 1 
The Statute 13 Eliz. cap. 10. makes no alteration of tbe Nec 
32 Hen. 8. but leaves it as a Pattern for Eccleſiaſtical Copo- ox. 
rations aggregate to make Leaſes; ſuch Corporations being 
not within the Statute 32 Hen. 8. but only Sole Corporations, 
T dd 
Thbe statute 14 Elis. cap. 11. is an Appendix to the 13th, 
which makes void all Eſtates granted by Parſons, Ge. of par- 90 
cel of their Poſſeſſions, other than for Twenty one Years ot 
three Lives, but it inlarges that Act as to Leaſes of Houſes w Mr tu 
Cities and Corporate Towns, from Twenty one to For I Len 
Vears, ſo as ſuch Leaſes are not made in Reverſion, it makes no 
alteration of the Statute 1 Elix. and therefore gives no power Wiles, a 
to Bifhops to make any ſuch Leaſes in Cities and Town Co- WW: / 
porate, other than they might have done by that Statute. | 
.. TheStatute 18 Elis. cap. 11. which prohibits Leaſes, in gc. 
neral to be made in Reverſion where any Leaſe is in being, 
and not to expire with three Years after the making tic 
new Leaſe, hath no relation either to the Statute 1 or 14 El __ 
not to the firſt, becauſe this Act begins with, the inferic 
orders of Men, and therefore doth not extend to Biſhops, 5 


* 


Leaſes by Eccleſiaſtical Perſons. 737 


em WM to the 14th Elis. becauſe tis not recited in it, and therefore | 


that Paragraph which makes void all Bonds and Covenants 
for renewing or making any Leaſes contrary to the 13th or 
i$th Eliz. doth not extend to Bonds or Covenants for making 


Leaſes of Houſes in Cities, Cc. 


bat Leales a made where a Parſon Leaſed his Tythes 
Parſon may make, to a Stranger, and where he Demiſed the 


it could not be without Deed, tho bnt for a Year, becauſe 


Agreement with a Pariſhoner to be diſcharged of Tythes was 


very WW rood by way of Reteiner, and fo tis now for a Year, (4) but 
,s longer. 1 „ 5 a 
the But an agreement in conſideration of Money to be diſcharg- 


dof Tythes, during the Joynt Lives of (h) the Parſon and Pa- 
nſhoner is not good without Deed, for it ſounded in the 
(c) nature of a Leaſe, and as ſome held the Law then to be, 
a Parſon could Leaſe but for a Lear. 


rü But Juſtice Telverton who reports this Caſe tells us, that he 
1 (night Leaſe for Years, for ſuch Leaſe is in nature of a Per- 
thoſe nal Compoſition between the Parſon and the Owner of the 
juity Land, and good by way of Reteiner, and if the Parſon after- 


matds Sues for the Tythes a Prohibition will lie upon ſuggeſt- 
I0zthis Contract, for the (d) Spiritual Courts cannot take no- 
ice of Contracts, and with this the latter Authorities agree, 
v. that a Contract for Years is good. e. 
9 that a Parſon may make a Leaſe for three Years, and 


longer (e), and ſo from three Years to three Years during his 


13th, ie, and this is a good Leaſe for twelve Years ©. + . 
(pat: o if he make a Leaſe for one Year, and ſo from Year to 
an ar, as long as he continues Parſon, Cc. this is a good Leaſe 


ot two Years, and afterwards tis an Eſtate at will. 
Leaſes by Colleges.] By a Statute made 18 Elix. tis En- 
ted, That in all Leaſes made. by Colleges in the Univerſi- 


us, and by Winton and Eaton College, the Third Part of the, 
rain Day (), after the Rate of 68. & 8d. for 4 Quarter of 


n ge· Weat, and 58. for a Quarter of Malt or under, and for default 
9 lereof that the Leſſee 2 pay 4 much Money as Corn of that kind 
3 = al be Sold by the Quarter, in the ſeveral Markets, in the reſpec- 
ferior 0 Codb. 374. "Rot Abr. 63. 7 Cro. Ez —— 29. —— | 


6.2 Co, 137, 668.. Yel. 94. (%) Raym. 14. Ce) x Rol. Abr. 850, 1 Rol. 
67, 3 Bulſt. 158, Co. Lit 4s: CO) 12 Elz. cap: 6, ef 5 
; > 4 ES. ' tive 


Ln former times there was a difference 


ind foz How long. lame to a Pariſhoner ; for if to a Stranger 


Tythes cannont pals in Intereſt, but by Deed ; but a Parol. | 


: 
'E 
5 


tom and after the expiration of that Term for. three Years. 


ent hall be re ſer ved in Grain, to be delivered to them Yearly at a 


— 
— — — — 
— — =, % 


+ we wo. — — — 
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9 Be ES 
tive places of Oxford, Cambridge, Winton and Eaton, the 1, 1 
Market Day next before the Rent was Due, and all Leaſes, Bind; live 


and Aſſurances to the gontrary ſhall be Void, Lib: 
But this Aft is not to extend to Leaſes made by &. John's Col. | 
lege in Oxon, of their Mannor of Fifetld. © We} 

| | | Par 


Leckurer. Sec Preaching. 


THE Office of a Miniſter may be Executed by one who 
bath no Title to a Benefice, and that is, by a Lectuyn, 

and tis ſufficient if ſuch Perſon is in Deacons Order. 
But the Law requires that ſuch Lecturer ſhould not only 
bave the Conſent of him by whom he is Employed, but like 
viſe the Approbation and Admiſſion of the Ordinary, and he 
muſt likew1ſe at that time of his Admiſſion, Subſcribe the Declas 


ration and 5552 pg OR required by the Statute 14 Co, 2, I. 
cap. 4. and this he mult do in the preſence of the Biſhop, and dient 
get him to certifie it under his Hand and Seal, which Certif- Bapt 
cate and Declaration he muſt Read within three Months fol. t 
lowing, in the Pariſh Church where he is to Officiate, onſome the ! 
Sunday, in the time of Divine Service, and in the preſence of Wl ie te 
the Congregation, and if he neglects he looſes his Place. and 
e muſt hkewiſe have a Licenſe from the Biſhop, and mul In 
Read the 39 Articles in his Preſence, and Declare his unfeign- chieb, 
ed Aſſent to the ſame, and if he Preacheth in the Week D "ck 1 
he muſt Read the Common Prayer for the Day when firit he it H 
Preacheth, and Declare his Aſſem to that Book, and ſhall on s 
the ſame the firſt Lecture Day in every Month, ſo long a ally 
continues Lecturer, if he neglects or reſules he is diſabled ii No 
Preach till he Conformet. lot re 
And if he ſhall Preach before he Conforms, he ſhall b ole 
Committed for three Months without Bail, by a Warrant ed 
two Juſtices of Peace, the Offence being certified to them ii ande 
the Ordinary. _ | ſelf, v 

| Cc, at 

Libel. Praye 

i 7 . „„ Wn be 

& 8 HIS is a Declaration or Charge Drawn up in Writ" both 

in any Action at the Civil Law, to which the Deſc" ©i/o 

dant is obliged to Anſwer, and therefore tis reaſonable themſ; 
ſhould have a Copy of it, which bath often been Denied V Ay 
Eccleſiaſtical Judges; and for this Cauſe the Statute 2 Her. M bare r 
cap. 3. was made, by which tis Enacted, That the Copy all. 
Libel ſhall be Granted to the Party, and for tins pur | Ok 

AP, 27. 


fe we bal 
a Writ in the Regiſter framed upon that very Sta * 


* 
* 


Liturgy. ——— 
reed to the Dean of the Arches (g) or his Commiſſary, to de- 
liver a Copy of the Libel to the Defcadant Sub pena Centur © 
n. ˖ | | 22 ; 5 4 5 
Da the uſual Courſe in ſuch Caſe is, to move the Courts at 
WEminfter for a Prohibition (þ) ; and Firzherbert tells us, the 
Party may have an Mtion on the. Caſe againſt the Judge who 
1 88 If : ; ; . 
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Liturgy. 


[17 HEN the Chriſtians were no longer in fear of the Vio- 

lence and Perſecution of the Heathens, and in that Age 
when the Church came to be Settled, that is, from the time of 
Cnfantine to that of St. Auſtin, we find there was a Liturgy in 


la. the Eaſtern Church. - 3 
A The firſt Cyrill of Jeruſalem mentions ſome Parts of an an- 
nd cient Liturgy uſed in that Place, both in reſpect to. the form of 
il Baptiſm, and the Celebration of the Euchariſt. 


t. Baſil compoſed a Liturgy himſelf, which is to be ſeen in 
the Bibliotheca Patrum, and in his Book de Spirits Sancto (i), and. 
he tells us how the Service of the Church was directed by Rules 
and Rubricks. . | „ 

In St. Chriſoſtome s time (H, Omnes unam eandemg; precem con- 
thiebant, and this was not only a Publiek Prayer, but a Pub- 
lick Form; for in that Collection of his Works ſet forth by 
ir Henry Savile, we find a ae of his own making, which 
Was Tranſlated out of the Syriack by Maſius, and uſed gene- 
ally throughout all the Greek Churches. ML 
Now, if it ſhould beGranted that premeditated Prayers are 
tot required by God in our Private Addreſſes to Him, yet from 
boſe Inſtances already mentioned, ſuch Prayers were always 
teld neceſſary in the Publick Services of the Church, and this 
arther appears by the Form preſcribed by our Saviour Him- 
ll, who when we Pray commanded us to ſay, * Our Father, 
Sc. and r St. Matthew tells us, that he went away again and 
Prayed the Third time, ſaying the ſame Words, 3 
Ie Apoſtolical Canons mention ſome Set Forms of Prayer 
boch before and after the Communion; and St. Baſl and St. 
Criſobome beforementioned did not only compoſe Set Forms 
themſelves, but they aſcribe Set Liturgies to be compoſ.d by 
* Marke and St. James; and the Adverſaties to ſuch Forms 
tare no other plauſible Pretence to deny theſe Authorities, but 
by alledging theſe Liturgies to- be Suppoſitious, which is. an 
1 +58, & 7. „ NB. 43. MT , de Santto Spiriiuꝰ 

2 2 Anſwer 


1 Liturgy. 5 
Anſwer that may ſerve upon any occaſion to evade an At: 
gument, which cannot otherwiſe be Anſwered. | 
St. r and Proſper (a) tells us, there were Set Forms of 
Prayers uſed in the Church in their time, and they give the 
Reaſon for it, ne in diverſum intellectum noſtro Evagemur arlj. 
trio, and St. Hillary hath this Expreſſion on the 66th Pſaly, 
viz, Let thoſe without the Church hear the Voice of the People 
Praying within, now the word Prayin of the People mult (1g. 
nify tomething more than the bare Suffrage Amen, it mul 
import their joynt concurrence in the actual performance of 
the whole Duty, which cannot be done but where the Prayer 
are in a*Set Form. 
And theſe are the Prayers which (b) Lidore tells us were uſal 
in the ancient Congregations of the Chriſtians; and tis moſ 
certain that ſuch were in uſe in that great Apoſtate Jain 
time, for Nazianzen (c) informs us, that he endeavoured to 5. 
ſtabliſh the Heathen Ceremonies in imitation of the Chriſtian 
Services, by appointing not only certain times but Set Forms 
rayer. 
lis true, many of the ancient Liturgies were Deſtroyed by 
the Perſecuting Heathens, yet ſome Fragments of them {il 
remain in the Writings of the Fathers, and are ſuch which 
are uſed in our Church at this Day, as the words before and 
after the Conſecration of the Sacrament are to be found in 
St. Ambroſe, the Queſtion demanded of the Godfathers in the 
Sacrament of Baptiſm, viz. Whether they do in the Name if tht 
Infant Renounce the Devil and all his Works, and the Pomps an 
anities of this Wicked World, are to be found in the ſame 
. Ambroſe ; and in f Tertullian, the Gloria Patri, of which mort 
hereafter is in Sozomen, and the Supplement to that Doxologt 
viz. As it was in the beginning, &c. is to be found in * Irene 
In the Sacrament of the Lord's-Supper, the words Pronout 
ced by the Prieſt, vic. Lift up your Hearts, and the Anſaet 
Ne lift them up, tis meet and right for us ſo to do, are to be font 
in St. Auſtin f and St. Chryſofome, and ſo are theſe words 
viz. The Lord be withyou, and with thy Spirit; and —＋ 
dore mentions the uſual Concluſion of all our Collects, v 


/ 5 Liturgp. ; | 341, 8 

ſuch Liturgies in the ſame FF St. Auſtin, and not only ap- 
— by ——— was himſelf Biſhop of that See 35 Vears, 

t by all the Fathers of that Church aſſembled in a Synod- 
as it appears by the Canons ( which they made, and which 
ate mentioned both by Balſamon and Zonarus, viz. That 
Prayers be performed by all, and not any to be ſaid in pub- 
lick; but only ſuch which have been compoſed by wiſe and 
underſtanding Men, leaſt any thing ſhould be vented againſt 
the Faith, either through Ignorance or want of Meditation, 

Tertullian mentions a Liturgy uſed in Noe, which was 
probably begun by St. Peter, for it bares his name, and Pla- 
tina tells us, that ſeveral additions were made to it in ſuc- 


{ 


uſcl BN ceeding Ages, as by James Biſhop of Feruſalem, and by St. 
moſt Bajill in his time, and in ſome things this Author is very par- 
lin ticular, as that Cæleſtine added the Introitus, Gregory added the 
to E- Kyie Eleiſon, Teleſephorus the Gloria in Jags ifus the firſt 
(tan e added Holy, Holy, Holy Lord God of Hofs, which is called the 
med Iriſogion, Gelaſius the Collects, St. Ferom the Epiſtles and 
oſpels. _ | 2 | 
7. The Gloria patri, which I have mentioned before, was not 


only appointed by the Council of Nice to encounter the Arrian 
Hereſie, but it was uſed long before that Council, even by 
the Apoſtles themſelves, who were commanded by their Ma- 
lter to baptize in the name of the Father, &c. 

This is found in the writings of all thoſe ancient Fathers 
who lived near the time of the Apoſtles, as in Clemens, wha 
vas their Schollar, and in Dionyſias of Alexandria; but the 
following words which make up the whole form of the Doxo- 
yy, viz. As it was in the beginning, &c. were not brought 
into the Church till the Arrian Hereſie began to ſpread, and 
this was about the time of the Council of Nice. . 

Tis true, this began firſt in the Eaſtern Church, for which 
raſon T have mentioned it before, and from thence it came to 
the Weſt, where Pope Damaſus was the firſt who appointed 
ittobeuſed at theend of David's Pſalms, for thoſe made up, 
the greateſt part of the publick Liturgy of that Church. 

The Churches of Fraue, Spain and England had the like 
Liturgies, tho not exactly the ſame. 

Tis true, we have no certain account what Rights or 
Forms were uſed here among the Britains, but Bede in his 
Fecleſiaſtical Hiſtory tells us Cz), that as ſoon as the Nos 7.6 


% 


Was planted here, there was a Liturgy formed out of the Ri- 
tuals of the moſt flouriſhing Churches then in the World, 


*r Epiſt, 156. () 12 Canon of Council of Milevitis (3) ib, x, cap; 27; 5 
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342 Aiturgy, 
For Pope Gregory adviſed St, Auſtin not to follow the 50. 
man Office ſtrictly, but to take what he ſhould approve in 
any Church, and preſcribe the ſame to the Engliſh, which he 
did, and. this Liturgy of St. Auſtin continued for ſome Age; 
till Oſmund Biſhop 5 Sarum finding that new Prayers and 
Offices abounded every where, reduced them all to one Form, 
and from thence it was called ſecundum uſum Sarum. 
As to the Liturgy now uſed amongſt us, it was compoſed 
at the beginning of the Reformation, for the Offices of the 
Church before that time conſiſting in AMiſſals, Breviarit, 
Pſalteries, Graduals, Pontificals, and every Religious Order, 
having peculiar rights obſerved amongſt themſelves, it wa 
thought proper that the Worſhip, of God ſhould be brought 
under a ſet Form, and moreover that nothing ſhould be 
changel meerly out of an affectation of Novelty, or' becauſe 
it had been uſed in times of Popery, fo as it had been pradtiſ- 
ed in the Primitive Times, and ſuch things only were retained, 
This Liturgy was confirmed by AR of Parliament Any 
1 Ed. 6. which was repealed by Queen Mary, but being re- 
viewed in Queen Elizabeth's Reign by ſome of the teformed 
Divines, and ſome ſmall variations made in it, and particy 
larly in the Rubrick before the Common Service, it was eſta- 
bliſhed again by Act of Parliament as we now have it. 
Upon the whole matter as it would be a very indiſcrett 
thing to addreſs to a Prince in a ſudden Diſcourſe without 
any Premeditation of the Form; ſo tis more bold to petition 
God publickly in extempory Prayers, for / if we would take the 
ja of the * wiſe Man, we ſhould not be ſo raſh with ur 
»:0uths when we go into the Houſe 5 God, becauſe he is in Heavn 
and we on Earth; That is, his Majeſty is Sublime, and there- 
fore not to be prot; but with great Reverence, not 
raſhly petitioned by mortal Creatures. 1 197 
No Argument can be deduced from the unconceived Prayers 
of the Apoſtles to evince the neceſſity of ſuch Prayers nom, 
becauſe if at any time they prayed in that manner, it was 
by the extraordinary aſſiſtance of the Divine Spirit; but now 
that Cauſe is ceaſed, for no Man will pretend to be illumi- 
nated as they were; and as for that expreſſion in the Epilile 
to the Romans, (a) viz. That the Spirit will help our Infirmitie, 
and make interceſſion for us, &c. the meaning is, that the Spuril 
will direct our Thoughts, which naturally intline to Evil, 
and will quicken our inward Deſires for the true performance 
of this Holy Duty; it doth not give us any extraordinary 
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A5. telp in our om ard Expreſſions; nay fo far from it that we 

e in find in the ſame Chapter, that the external effects attributed to 
be the help of the it are only groanings which cannot be ; 
iges uttered. | 8 f 
— London Clergy. | 


ſed THE maintenance of the ſecular Clergy in London before 
the the Reformation () did chiefly conſiſt in volumrary 
115 Offerings, and perſonal Tithes, which is part of the Profits 

ler, ariſing by the Labour, Art, Trade, or induſtry of the Inha-. 


bitants, but there being no Law to preſcribe the quantity or 
ralue of ſuch perſonal Tithes, they were eſteemed to be vo- 


be — Oblations, and as ſuch they. were received by the 
uſe lergy. 8 53 5 
iſ. This is affirmed by Sir Simon Degg, but it ſeems to me to 
ed, be a miſtake, for tis improbable that the Lam ſhould ſettle a 


maintenance upon the Country Clergy, and leave thoſe in 
London to be ſupported by the voluntary Oblations of the 
People, eſpecially if we conſider that where the numbers are 
great there ought to be learned and diſcreet Miniſters to guide 
and inſtruct them, and ſuch cannot be had where there is not 
; 5 and regular maintenance to reward their Care 
and Pains. 


Therefore the Clergy of London mult have a fixed and ſet- 
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on 
the ibings paid on Sundays for the predial Tithes of Houſes, and 
r is proportioned according to the annual Rents, for I find 

that when Robert Niger was Biſhop- of London, which was 
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1 
had other Tithes, and my Lord Coke (d) many Years after 
him ſays, that Offerings and Obventions are the profits of 


great Profit both to Landlord and Tenants. 


for things which naturally grow and encreaſe every Year, 


Tithes, it was referred to the Archbiſhop of Canterbury, the 


lors who made an Order for the payment thereof, which was 
confirmed in that Year by the Parliament; and ſuch pay- 


| Clergy and Citizens of London, about ten Years afierwards 


* Parſons, for every 10.5. Rent of Houſes, Shops, Warehouſes, 


and fo according to that rate. 


London-Clergy,” 


the Clergy in London, and not in Corn or any other Manner, 

We know tis not in Corn, for that cannot be till ſege; ef 
ubi Troja fuit, which I hope never will be, but why not in 49 
other Manner? probably, becauſe it hath been an Opinion, 


ment of Tithes (e), there being no Profit ariſing out of t 
but certainly this will not paſs for a reaſon now, for com- 
mon Experience tells us, that Houſes in London are of very 


. that dwelling Houſes are not to be charged with the Pay: 
m, 


Now admitting that Tithes are not due for Houſes in the 
ſtrict acceptation of the word, becauſe thoſe are to be paid 


a they may be due for Houſes nomine & loco decimarum, and 
Dr..Grant's Caſe a preſcription for 2 Shillings in the Pound 
of the Rent of a Houſe was held good, becauſe it might be a 
modus in lieu of the Tithes of the Land upon which the Houle 
was built, and if ſuch Land was titheable before the building 
tis unreaſonable that the improvement of it ſhould diſcharge 
the Parſon's Right. 4 00 4% 
ITis true, we find no Statute-law for payment of Tithes in 
London before 27 H. 8. (f) and then there being ſome dit 
ferences between the Clergy and Citizens about payment of 


Lord Chancellor Audley, and to ſeveral other Privy Councel- 


ment was to continue till another Order or Law ſhould be 
made and confirmed concerning the ſame. . © - 

But that Order being deſective in ſome Expreſſions, and 
the Diſputes about payment of Tithes (till encreaſing, the 


ſubmitted themſelves to the Order of the ſame Archbiſhop, the 
Lord Chancellor. Wriocheſley, and ſome other Privy Councel- 
lors, who made another Decree to this effect. 

That the Citizens ſhould for ever pay to their reſpe&ive 


Cellars, and Stables within the City of London and Libertics 
thereof o. 15. 4d. and for every 20 4. Rent ol. 25. 94 


That if any Houſes or Shops, &. ſhould be let by fraud, 
reſerving leſs then the uſual Rent, or if a Fine ſhould be 
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( z laſt. 659. (e) Cro. Eliz. 276, (F) 2 E. $. cap. 21. 
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taken 
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taken and-no Rent reſerved, then the Tenant ſhould pay af- 


ter that rate, and according to the Rent which was laſt re- 
ſerved for ſuch Houſe, but if it was let at as great a Rent as 
it was at the making the Statute, then no fraud could be 
averred, 8 0 un 

That if a Houſe, Cc. is in Leaſe and no Rent reſerved, 


then it ſhall pay-after the rate it was let at the time of the 


making the Statute, but where a yu Rent is reſerved, it 
is to pay according to the improved Rent. * 

But Houſes which were never let but always poſſeſſed by 
the Owners, pay no Tithes, this is caſ#s omiſſus, but if ever 
ett, then after the rate they were lett at the Decree, |. 

The Tithes in this caſe cannot be recovered in the Eccleſi- 
aſtical Court, becauſe the Statute: declares how it ſhall be 
recovered.” . e rank | 

That the Tenant who lives in the Houſe,. and none of his 
undertenants ſhall be chargeable with this payment. + I 

That if Dwelling-Houſes (hall be converted into Ware- 
houſes, they ſhall pay Tithes according to the rate aforeſaid 
Ce Converſo, - - e us 

That if. a Dye: houſe or Brew - houſe be lett with the Imple- 
ments, then a third penny of the Tithes is to be abated. 

\ That where a Dwelling- houſe with Shops, Stables, Wharfs 
with Cranes, Timber-yard, or Gardens belonging to the 
ſame, and uſed together ſhall be aſterwards ſevered, that 
then the Tenants ſhall pay Tithes according to the aforeſaid 
unte. ap IO | e 

That theſe Tithes ſhall be paid Quarterly, at Eaſter, Alid- 
ſummer, Michael mas, and Chriſtmas, and that the Lord Mayor, 
by advice of Council, 1s to hear and determine Differences 
ariſing upon this Decree, and give Colts accordingly. 

The reft of the Paragraphs are to be ſeen in Sir Simon Degg': 
() Parſons Councellor, and ſome Reſolutions upon it, viz. 
that if a Suit is for Tithes in the Eccleſiaſtical Court a Prohi- 
bition will lie, becauſe the Statute directs by what manner 
they ſhall be recovered. | 

But ſince the Fire of London ſome alteration hath been made 
concerning the payment of Titties by the Act 22 Car. 2. (b) 
which A; that the annual Rent of Tithes in London, 


whoſe Churches were demoliſhed or burnt, and which re- 
main ſingle or are united ſhall be, 52 | | 
— come te———_ — - 
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(2) Fol, 260 00 a2 & 83 Car, 2cap. 35+ · 


Alhallows 


St. Dunſtan inthe Egf; - = 000 
St. James . 


St. Mary Woolnoth, St. Ay Woolcharvh, 


London-Clergz· 


_— 2k 
Alba: Lombard Sreer. 100 
St. Bartholomew Exchange. — — 100 
St. Brides — — — 120 
St. Bennet Fink, 0 —— — 100 


St. Obriftophers. —ͥͤ — 120 


120 


100 
St. Michael Cornhil, - < = - = 140 
St. Michael Baſſiſhaw.  < - + 132 
St. Michael Coated Lane. 100 


— .. 525 „400 
t. 4 Vary 4 er manbury. - ; — * — 7 50 
St. Martin ate. . - 160 


St. Peter Cornhil. - — - - 110 
St. Stephen Coleman ſtrett. 71 2 © ———U—ỹ— — 110 a 
St. Sepulchre. 2 E jo; „„ 200 


Ahab Breadftreet, and St. Fohn united. 140 
Alhallows Great and Leſs united. = 


200 
St. Albans Wood Artes, and 2 Oleve, alen ge 170 


united. 
St. Ann and Agnes and St. Joln Zacher unit. 140 
St. Auſtin 8 Faith. - 4: 


St. Andrew Wardrope, and St. Ann Blackfryart. — 


St. Antholin; and St. John Baptiſt K 


St. Bennet Gracechurch, and St, Leonard Ep 14 


St. Bennet, and St. Paul, Pauli Wharf. © 


Chriſ? Church, and St. Leonard Folter-lane. = 


St. Edmond the King, and St. Nicholas Acons. 180 
St. Gorge Buttolph-Lane, & St. Butt. Billinſgate. 280 
St. Lawrence Fury, and St. Magdalen Milkſtreet. 120 
St, Magnus, and St. Margaret New Fi 906 170 
St, Michael Royal, and St. Mvry Vin 140 
St. Mathew Fridayftreet, and St. Peter ap. 150 


St. Margaret Pattons, and St. Gabriel — 120 


St. May at Hill, and St. Andrew Hubbard.' 200 


140 
St. Clement Eafcheap , and St. Martin Orgars. 140 


St. Mary —— and St. Lawrence Pountney. 120- 


St. . Aldermary, and St. Thomas Apoſtle. 140 
St. Mary le Bom, St. Pancras and Alhallows. 200 


St. Mildred Breadſtreet, st. Margaret Moſes.” 130 


5 Michal Outenhith, and Trinitg. 160 
Mag dalen Old-Fiſhſtreet, and St. Gregory 120 
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Londor-Clergy, | 


St, Mary Somerſet, and St. Mary Mounthaw, 110 
St, Nicholas Coleabby, and St. Nichalas Olaves. 130 
St, Olave Fury, & St. Martin Ironmonger-Lane. 120. 
St, Sephen Walbrrook, and St. Bennet Sheerhog, 109 
St. Swithin, and St. Mary Bothaw. 


I0 140 
St. Vedaſt alias Foſters, St, Michael Quern. 160 0 0 


The Sums above-mentioned are to be the annual Mainte- 
nance of the reſpective Parſons, Vicars, Cc. beſides Glebg 
and Perquiſites. | 

The Aldermen or their Deputies and Common-Council- 
men of the ſeveral Wards with the Churchwardens, and one 
or more of the Pariſh to be notinated by them, or any 
fire of them, whereof the Alderman or his Deputy ſhall be 
one, ſhall aſſeſs proportionably on every Houſe and Heredi- 
tament whatſoever, except Parſonage and Viearidge Houſes, 
the ſaid reſpective Sums, or ſo much of it as is more then what 
each Aer is enjoined by this Act to follow. ; 

That Perſons aggrieved by ſuch Aſſeſment may complain to 


the Mayor and of Aldermen within fqurteen days, &c. 
who upon ſummoning the Party grieved, and thoſe who 
the ſame without any 


made the Aſſeſment may determine 


* 


If the Alderman, Deputy, common- Council men, Ce. 


ſhall negle& to make any Aſſeſment, being ſummoned and 


tequired by the Lord Mayor and Court of Aldermen, or the 


lacumbent ſo to do, then the Lord Mayor and Court of Al- 
dermen may give Authority to any Perſon or Perſons to do 
i. 55 08 

The Aſſeſſors within ten days after an Aſſeſment made 
and Appeals determined (if any ſuch ſhall be) ſhall make 
three Tranſcripts: thereof in Parchment and ſubſcribe the 
ſame, one of which ſhall within twenty days after ſuch Sub- 


(cription be given to the Lord Mayor, another to the Regiſtry - 


of — Biſhop of London, and the other td remain in the 
eſtry. X | | 
The Sum aſſeſſed mult be paid at the four moſt uſual Feaſts 
rterly, or within fourteen days afterwards by equal pay- 
ment to commence from ſuch time as the Incumbent ſhall be- 
$10 to officiate. - | 0 
The Impropriators ſhall allow what they ought to do be- 


fore the Fire, and ſuch allowance is to be part of the Parſons | 


alntenance. 
If the Inhabitants refuſe to pay, Cc. upon demand at 
the Premiſes, the Lord Mayor, upon Oath of ſuch refuſal, 
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348 __ _ Eod's-Day, © 
may · iſſue out his Warrant for the Collector with the af: 
ſiſtance of a Conſtable to Diſtrain, G. ; tha] 
The Lord Mayor neglecting, &c. to execute the Power 

granted by the Act, the Lord Chancellor or Keeper, of two Ba- 
rons of the Exchequer, may by their reſpective Warrants do 
what the other ought ta have done where the Pariſhes are ya. 
cant ſince the Fire, the ſurviving Incumbents of Pariſhes 
therewith conſolidated ſhall have the like Remedy for Tithes 
ſettled by the ſaid Act as if actually preſented into both Pa- 
riſhes ſince the Union. . 

That no Court or Judge ſhall determine any Controverſie 
_ upon the Act other then the Perſons therein Autho- 
riſed.  - - | "Bs 
That the Warden and Minor Canons of St. Paule, may te- 
cover the Duties ariſing within the Pariſh of St. Gregory as 
formerly. | ki e 25 

8 | | Lor d's-Day. ; 
Ir was warmly diſputed in the laſt Age whether, 
(I.) The Sabbath was inſtituted at the Creation of the 

World, and kept by the ancient Patriarchs? _ 

(2.) Whether there is any Morality in the fourth Com- 
mandment? e ä 

170 Whether the Sanctifying one day in ſeven is Ceremo- 
nia W 


only. a 
Ba Whether the Lord's-day was founded on the Autho- 
rity o- the Church, guided therein by the practiſe of the 
Apoltles. | | 

"It would be very tedious to recite all the Arguments on 
both ſides, I ſhall therefore give the Reader a ſhort account of 
what I think to be the moſt material. - 
© It hath been affirmed that God inſtituted the Sabbath in 
Paradiſe, that it was obſerved by the ancient Patriachs be- 
fore it was given by Moſes as a Law to the Jews, and this 
appears from the Hiſtory of the Creation written by doſes 
himſelf, who tells us, God made Heaven and Earth, and ever) 
thing therein contained, and finiſhed this work'in ſix days, and 
that he ſanctiſied the Seventh Day, becauſe he then reſted, 
that 1s, he ceaſed to add any thing more to the World thus 
created by him. em 3 4 

Thoſe who are of a contrary Opinion tells us, that the 
Jewiſh Rabbins will not allow this to relate to the time 
when the World was created, or that it was a Command then 
geren to Adam, but that it related to the ine when Auen, 
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b. which was many years afterwards in the Wilderneſs, and 
that he mentioned this only as an Example to excite the Jews 
to keep one day in Seven Holy, and to enforce his Commands 
to them for that purpoſe. | ; 

That it was not obſerved by the Primitive Patriarchs, for 
Abraham himſelf, with whom the Covenant was made, did 
not keep any particular day to the Lord, if he had, it would 
certainly have been mentioned in the Scripture, which is very 
tract in the Hiſtory of his Life. ; 52 50 

Neither did the Iſraelitet keep any ſuch day whilſt they were 
an «/£gypt, for there. they had no manner of reſt from their 
Labour, they were not ſo much as ſuffered to offer any Sacri- 
fice which had been ſooner finiſhed than in the compaſs of a 


day. 

They deſigned to make their Eſcape from thence, and the 
better to effect it they Petitioned Pharoah to permit them to go 
three days Journey into the Wilderneſs to Sacrifice to the Lord, 
but he rather ſuffered them to Sacrifice in Ægypt, which A- 
ſe: refuſed, for fear he ſhould be Stoned to Death, becauſe he 
muſt have Sacrificed Bulls and Rams, Sheep or Oxen, which . 
were the Gods of the e/Zgyptians. 32 

Beſides, If God had then commanded one day in Seven to 
be obſerved, the Patriarchs would certainly have known it, 


for they were acquainted with all the reſt of his Command- 


ments. | . 
As for Inſtance, they had knowledge of the firſt Command- 
ment, by what God ſpake to Abraham: : 
(i.) LamGod All- ſufficient, walk thou before me and be 


ect. 

(2:) Of the Second thus, viz. Then Jacob went from Ba- 
bel to cleanſe his Houſe from Idolatry. | i 
(3.) The Religious making Oatlis, as that of Abraham with 
Abimilech, ſhews the care they had not to take the Lord's name 
in vain, : 

(4.) The practice of Iſaac and Jacob ſhews what Duty 

ildren are to pay to their Parents” 5 

(s.) Facob's Curſing his own Children fot the Slaughter of 
the Shichemites ; and the Precept which God gave to Mah a- 


gainſt ſhedding Blood, ſhevrs that they abominated the Sin of 


Murder. a | 
(6.) The Continency of Foſeph ; the Puniſhment threat- 
ned to Abimilech for keeping Sarah who was Abraham's Wife, 
that Adultery was a Sin. | 9 
(/.) Foſeph's purſuing bis Brethren for the Silver Cup which 
was Stolen, thews that Theft was unlawkul, (80 Abi 
x : . 5 a 4 2 
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' were not ignorant of that Law. 

6) Top not coveting his Maſter's Wife, ſhews, that 
they it unlawful to covet another Man's Wife of 


_ Having thus ſhewed that the Patriarchs had the Know- 
ledge of the Commands of God, and that the Iſrarlites did 
not obſerve any day to the Lord whilſt in egypt: I ſhall 
now ſhew, that they did not obſerve it for fome time after 
their departure from thence, for they murmured againſt 
Moſes for bringing them from thence (as hoy imagined) to 
be ed in the Wilderneſs, but when God ſent Quails and 


rained down Bread from Heaven, and on the ſixth day gave 


them double the quantity they had gathered in any other day, 
this was a preparatory to a ſtrict obſeryance of. the Seventh 
Day, that they might then reſt from looking after their daily 
Bread, and then Moſes acquainted them that on the morrow 
ſhould be the reſt of the Holy Sabbath unto the Lord, and 
then alſo God deſcended on Mount Sinai, and proclaimed the 
Decalogue to the People in Thunder and Lightning. 

About four Years after this Law was given, a Man waz 
taken gathering Stick in the Wilderneſs, and he was ordered 
by Moſes to be ſtoned to death; this was to ſtrike a terror 
amongſt the Fews, the better to enforce their Obedience to 
the Law for the future. ee | 

Afterwards when they came into the Land of Canaan, we 
do not read of any Duties which were to be performed on 
the Sabbath Day by the Prieſt in conjunction with the People, 
for that which was required of the Prieſt in order to the 
Sanctification of that Day, was to ſacrifice two ſupernume- 
rary Lambs of a year old without Blemiſh, more then the 
two which were the daily Sacrifice, as alſo to prepare .and 
place twelve Peck-Loaves before the Lord, that is, one for 

Tribe, and this was called the Shew-bread. .. 
ow, tho' the People reſted, the Prieſt bad work enough 
on:this Day, but he was excuſable, becauſe it was directed by 


That which was required by the People was only to reſt 
from Labour, 1n imitation of God's reft after He had finiſhed 
the Creation ; but the Scripture doth not mention how that 
time of reſt was to be Employed, nor in what Contemplations 
or other acts of Devotion, for that was left to the Authority 
e the Chancho . 8 | 
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is true, the Prieſts Offered Sacrifice ſor the People, but they 
* do iT without their Lang ER. Vin when Moſes 
ir Hands, 


delwered the Law into the he did not appoint them 
to Read it to the People every ſeventh Day, but every ſeventh 
Year. i N 
Ezra, who was a Prieſt, and Learned in the Law of Moſes, 
was the firſt who Read the Law on the Sabbath, and this was 
about F after the Return of the /ſ-aelites from the Cap- 
tivity " | | 

Thus the keeping a Sabbath is no part of the Law of Na- 
ture, becauſe it was Inſtituted by 44oſes; and tis not like 
thoſe Precepts which are naturally Ingraſted in the minds of 
Men, As tho ſhalt not Kill, Steal, or commit Adultery, for all theſe 
bad been Evil without a Prohibition. | ee 

It cannot be denied, but that tis agreeable to the Law of 


Nature to obſerve ſome peculiar time for the Service of God, 
this was done by the Hebrews before the Law, when all days 


were alike ; but tis almoſt Impoſſible for us to know whether 
on the firſt or ſeventh Day, after ſuch a Circulation of Weeks 
38 have been ſince the Creation of the World, or even ſince the 


Birth of our Saviour, for the Jews never divided their time by 


Weeks till they came out of egypt, nor the Romans, till 
Chriſtianity — 

Vears aſter our Saviour was Born, ſo that the keeping the 
ſerenth Day Holy rather than any other Day, muſt be attri- 


buted to a Poſitive Law, and not to any Divine Authority. 


(2.)- The fourth Commandment is Moral as to the Duty, 
but ialas to one day in Seven, and this was the opi- 


nion of Aquinas and the Schoolmen, it differs from all the 
rt of the Commandments which are Moral, which is thus 


proved; N | 38 
God never commanded any thing to be done contrary to 
the Law of Nature; unlefs it was to try the Faith of a Perſon, 
as in the Caſe of Abraham; but the Sabbath hath been broken 
by the expreſs Command of God himſelf, as in the Caſe of the 
Children of Iſrael, whom he Commanded to Beſiege Ferico on 


that Day; then the Prieſts blew their Trumpets, the People. 


Shouted, and the City wag Deſtroyed, | 
And not only upon this extraordinary occaſion, but this 


Day was alſo broken by the publick and open Practiſe both 
of th 1 in the 


e Prieſt and P the common and ordinary courſe 
of Nature, as in the of Circumciſion, which, tho a Sa- 
crament, was a Bodily Labour, for if a Child was Born on 
the ſeventh Day, he maſt be Circumciſed on that Day, and 


then a Seat mutt be prepared to hold two Perſons, which * 


* 


footing in the Emp 8 was about 520 
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to be Covered with rich Carpets, in one Seat the Sureties were 


placed with the Child, and in the other the Circumciſor, then for 
came a Perſon with a great Torch, about which were twelye the 
Lighted Wax-Candles, then two Boys with 5 of Red Wine 5 
to waſh the Circumciſors Mouth after he had done his Work, Fel 
another carried his Knife, another a Diſh of Sand, in which fin 
the Foreskin was to be caſt, another a Diſh of Oyl, in which tha 
were Clouts of Linnen to be applied to the Wound, and ſome ma 
other Perſon with Spices and ſtrong Wines to tefreſhj the Peg. fro! 
ple, this was only preparatory to the Act it ſelf, which was wit 
very troubleſome, and all this was Bodily Labour: aF 
When our Saviour was Born, the Cuſtom was to Read a ma 
Section of the Law every Sabbath-day, out of the five Books 4 
of Moſes, which was divided into 54 Parts, and the Prieſt Ex- enj 
pounded upon it, and this way of keeping that Day was coun- 0 
tenanced by his Preſence'; but when the Jewiſh Nation was Lai 
Deſtroyed, this Cuſtom was no longer Obſerved. ing 
But neither our Saviour or his Diſciples did ordain another Da' 
Sabbath, for 1t was the Church which did it to commemorate 7 
his Reſurrection, by ſetting a · part that day on which he Aroſe, held 
to Holy and Religious Purpoſes, for when Chriſt ſaid pry, cils 
that your flight be not in Winter, neither on the Sabbath, &c. it was B 
{poken to the Jews, and not to his Apoſtles, for they were all Was 
gone from Feruſalem before the Wars of Titus and Veſpaſian, al h 
That the Deſcending of the Holy Ghoſt upon the Apoſtles ved 
on the Fea? of Pentecoſt, which happened that Year on a dun- done 
day, was no manner of Evidence that the day was to be dig- occa 
nified as a Sabbath, becauſe it was a removable Feaſt, and it Al 
vas a caſual thing that it happened on that day. | ſhop 
The Preaching of St. Peter on that day, and * three from 
thouſand Converted Jews; ſeems to be a better Proof that the Bu 
Apoſtles then began to ſer a- part that day fof Religious pu- and 
ſes, if they had not done almoſt the ſame thing every day, WW. Chu 

or ſince the Lord added daily to the Church ſuch as ſhould be S. Wi and! 
ed, certainly the means of their Salvation was Adminiſtred Wl vt. 7 
every dax. ä | REES b 
But I ſhall no longer inſiſt on theſe Diſputes, whether the was, 
Sabbath was obſerved by the Jews as a Moral Precept, and ſo WW mad 
became Eternally binding, or whether it was Abrogated with apl. 
the whole Ceremonial Law at the Deſtruction of the Temple, Th 
whether it was Inſtituted by our Saviour, and Commanded 27 E 
by his Apoſtles, or enjoyned by the Authority of the Church, Ale 
the Voluntary Conſecration of it to Pious Uſes, and the By 
bſervance of it enforced by the Laws of Princes, by the Ca- ¶ Jet F 


Bons of Councils and Dectetals of Popes and other Prelates, BY js 


| Lowd's-Day. | 3533 
I ſhall only ſay, that tis the general Opoiniott of the Re- 
formed Divives that the Lord's-day was founded on the An- 
thority of the Church. FFF 
That as to us here in Exgland, all Sundays, and the great 
Feſtivals, were obſetved by our Anceſtors the Britains, and we 
find that in. the time of the Saxons, King Ina made a Law, 
that if a Servant Worked on the Lord's-day by the the Come 
mand of his Maſter, it was a ſufficient cauſe to Diſcharge him 
from his Service, and to make him Free, but if he-Worked 
without ſuch Order, the Servant was to be Whipped ;. ſo if 
a Freeman Worked on that day he was to be made a Bond- 
man, or to 4 WW br fp Pome 
King Alke after him; made a Law that Freemen ſhould 
enjoy their Liberties on the Lord's-day, and certain Holidays. 
When the Danes had ſubdued the Saxons, Canutus made a 
Law at Wincheſter, that there ſhould be no Market nor Hant- 
ing, nor any meeting of the People for Civil Affairs on that 
Day, ul , , —ůmnmn ð v 
Vet in the time of the Normans, Markets were generally 
beld on the Lord's-day, and Eccleſiaſtical Synods and Coun- 
cils for State Affairs, and fo they are ſtill. 
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But when Stephen Langton was made Archbiſhop, which 
vas in the Minority of King Fohn, it was decreed in a Coun- 
cl held at Oxford, Anno 1222. that Sunday thould be obfer- 
rd with all Reverence, and that no Servile Work ſhould be 
done on that day, only Tillage and Sailing were allowed, if 
occaſion required. 


About 130 Years afterwards, in a Synod held by Archbi- 
ſhop ſlip, it was decreed there ſhould be a general reſtraint 
tom all manner of work. on Sundays. 
But notwithſtanding theſe Reſtrictions and. Decrees, Fairs 
and Markets were (till kept on that day, and uſuall in the 
Churchyards, where they are kept in many place at this tim 
and particularly that great Fair held every year at Briſfol 
i, any; pay, is kept in St. Fames's Church;yard ;..,., 
be firſt reſtraint of keeping Markets and Fairs on Sunday 
Was, Anne 28 Edw. 3. cap. 14. in which year a Statute w 
made, enacting, That Wools might be expoſed to Sale at the 
Staple every day in the Week, except Sunday. ._ . .... _.. ., 
The like reftrajnt was made by Act of Parliament, Anno 
27 Hen. 6. 1 4 5. upon pain to forfeit the Wares expoſed to 
ale in ſuch Fairs, Cc. to the Lord of the Franchiſe... . 
But tho' Markets and Fairs might not be kept on Sundays; | 
et People might expoſe Goods to Sale in their Shops on thoſe, 
days, and therefore Anno 4 Eds. 4. er 7. a Statute wal mads | 
| retoxe An 4 Tn ee 
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1 
to prchibite Shoewakers in Landen, or within thiee Mils i © 
round that place, to Sell any Boots or Shoes on the Sabbath. b 
day, which implies that they might be Sold elſewhere. 

| Anno 50 6 Edw. 6. cap. I Law was made that all 3 
| Sundays 1n the Year ſhould Kept Holy; tis true, this Law lp 
| was Repealed Anno 1 H. and stood Repealed all Queen Fi 
Elix. Reign, but by an AG made Anno 1 1 755 cap. 25. that | 
Statute was Repealed, but the Act 5 & 6 Edu. 6, was not th 
Revived by expreſs words, for that reaſon it was Queſtioned p; 
whether it was in force; but the Law ſeems to be that where a br 
(a) Statute which Repeals another is Repealed it ſelf, it make A 

the firſt Act which was Repealed (till in force. 
By the Statute 1 Eliz. cp. 2. no Diſtinction is made be- * 
tween Sundays and Holidays, for all Perſons are enjoy ned by C 
that Act to reſort to their Pariſh Churches, or upon let there- ie 
of to ſome other Church on thoſe days. e OH I 
Anno 1 Cv. I. cap. n. All concourſe of People out of their own the 
Pariſhes, for any Paſtime, was prohihited on this day; asal- Di 
> ſo Bear-baitings, Bull-baitings, Enterludes, common Plays, the; 
* and all other unlawful Paſtime. 7 
4 The Proſecution was to be in one Month after the Offence, Poo 
the Forfeiture was to be 35. & 44. to the uſeof the Poor where WW cf 
the Offence was committed, and the Conviction was to be by Inf; 
view of the Juſtice of Peace, or, chief Officer in a Corporation, B 
or by the confeſſion of the Party, or by the Oath of one Wit- WW and 
neſs before ſuch Juſtice, &c. ot Officer, and it was to be re- Mor 
covered by Diſtreſs, &c. by virtue of a Warrant from them; I. 
reſpectively directed to the Churchwardens or Conſtable of the i fer 
p - Pariſh, and if no Diſtreſs could be taken, then the Offender 7 
1 * wasbe put into the Stocks three Hours. perle 
| __ By the Statute 3 Car. 1. cap. 1. Carriers and Droyers a: Wl none 
prohibited Travelling on the Lord's-Day, under Penalty of Lord 
'20.5, and Butchers Killing or Selling Meat forfeit 67. & 8% ad 
the Conviction, the Levying, the Forfeiture, and the Employ Wi Chur 
ment thereof, are the ſame as in the Statute 1 Car, 1. exc BN te... 
in the Proof, and that muſt be by two Witneſſes, and the for- Bn 
feiture is to be recovered in the Seſſions, Cc. and the Jun ſider; 
may allow the Proſecutor part thereof, but not above t thir Propl 
Part, and the Proſecution muſt be within fix Months after tht fron, 
Offence. Fae UE | Ws Ar 
Anno 29 Car. 2. cap. 7. It was enaRted,” that all Laus tyy 
foree concerning the Obſervation of the Lord's-day ſhould 1M all w 
put in Execution, and that all Perſons ſhould on every Lo fame 
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own View, 
nes, and the Penalty is to be r 
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day exerciſe themſelyes both publickly and privately in Du- 
ties of Piety, and that no Perſon ſhould do any Worldly la- 
bour or buſineſs on that day, (Works of Charity and Neceſſi- 
ty only excepted ;) and all of the Age of fourteen Years and 
upwards offending in the premiſſes were to forfeit 5 5. and no 
Perſon is publickly to Cry or expoſe any Wares to Sale on that 
day, on pain to forfeit them, 5 | 1 

Butchers, Drovers, Higlers, Horſe-Courſers, Waggoners and 
their Servants, are prohibited to Travel on the Lord s-day, on 
pain to forfeit 205, Wherry- men and Boatmen are likewiſe 
prohibited, unleſs allowed by a Tuſtice of Peace or Head-Of- 
ficer, the forfeiture is 5. | 

The Conviction is more eaſie than by the former Statute ; 
for tis to be before a Juſtice of Peace or Head-Officer of a 
Corporation, if the Offence is committed there, either upon his 

by the confeſſion of t rty, or Oathof one Wit; 
ed by a Warrant from 
the Juſtice, directed to the Churchwardens or Conitable, to 
Diſtrein the Offenders Goods, and if no Diſtreſs can be bad, 
then he is to be put in the Stocks for two Hours, 

The Penalties when recovered are to be for the uſe of the 
Poor where the Offence was committed, except fo much there- 
of as the Juſtice of Peace ſhall think fit for the Reward of the 
Informer, which is not to exeed a third Part, 

But Cooks and Inn-keepers may Drefs Meat on Sundays, 
— People may cry Milk before Nine of the Clock in the 
forning, | 3 | 
Ihe Proſecution upon this Act muſt be within ten Day 

ater the Offence. E | 

And tho by the Statute 1 Will. a Toleration is given to ſome 
Perſons to abſent themſelves from their Pariſh Churches, yet 
none of the Acts beforementioned for the Obſervation of the 
Lord's-day were Abrogated or Repealed, but are ſtill in force, 
and Perſons may be puniſhed for not coming to their Pariſh 
Churches on that day, unleſs they go toſome Congregation To- 
lerated by that Act. | WE PAN Ye 

From all which we may ſee, that it tath been under the con- 
lideration of ſeveral Parliaments to ſuppreſs all manner of 
Prophaneſs on the Lord's-day,which doth generally ariſe either 
from Covetouſneſs or Licentiouſneſ#. 2 5 

And therefore, ſelling Goods, keeping Fairs or Markets, and 


travelling about Worldly occaſions are prohibited on that day; 
all which 1 uſually done out of a Covetous deſire of 


Aa 2 


lome Profit or Gain. 
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And meeting together in other Pariſhes for Sports, Bear- 


baiting, Bull-baiting, Stage Plays, and otherunlawful Games, b 
were prohibited, becauſe lach Paſtimes tend to all manner of f 
Irreligious Licentiouſneſs to debauch the People in their Mo- 8 
rlals, and to introduce a contempt to Religious Performance, x 
and to the Service of God, | n 
But by the Common Law, as well as by the Statutes, there 5 
is a due obſervance to be given to the Sabbath; for dies domi- 0 
nicus non eſt juridicus, Mr. Fit x herbert (a) tells us, that no * 
Plea ſhall be holden in Quindena Paſcha, becauſe tis always 4 
on a Sunday, and tis Error if a Writ () ſhould bear Tef tt 
on that day. 5 | a 1 
By thoſe Statutes (c) likewiſe, if any Perſon travelling on a th 
Sunday is Robbed, the Hundred ſhall not be charged with the m 
Robbery, neither chall any Proceſs be ſerved except in caſes ot = 
Treaſon, Felony or breach of the Peace, but ſuch ſervice ſhall Fc 
be void, and the Perſon ſerving the fame ſhall be liable to it 
Damages as if he had done it without any Warrant. tm 
| | 
Marriage. ger 
| we 
M ARRIAGE is one of the Rights of Humane Nature, lay 
it was Inſtituted in a State of Innocence, and there- Fc 
fore I cannot ſee any reaſon why it ſhould be forbidden tothe wh 
Clergy ; for if ſuch a State of Life would have obſtructed them 
in any Divine Performances, tis reaſoneble to imagine that Pri 
it would have been prohibited by the Moſaical Law, which, and 
was ſo far from any ſuch prohibition to the Jewiſh Prieſt. Yail 
hood, that even the High-Prieft himſelf was to be a Married Wet 
Man, for other wiſe the Prieſthood could not lawfully deſcend lis! 
to his Iſſue, which was poſitively ordained by God himſelf, oy t 
In the Goſpel Diſpenſation we find that Chriſt did not pre- and 
fer any of his Apoſtles before St. Peter, who was a Married ty, 
Man, neither did he charge any Man to forſake his Wife. St. Ord 
Paul tells us, it was an honourable State in all, and that every Man to E 


ſhould have his own Wife, which are general words, and not er- take 
eluſwe of the Clergy ; and Celibacy is no where propoled as a Way 
neceſſary Qualification for a Man in Holy Orders, but on th* time 
contrary, that 4 Biſhop ſhouldbe the Husband of one Wife, fo that K. 1 
the Clergy are not forbideen to Marry either by the Jewiſh or Prize; 
Goſpel Diſpenſation. | | 
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is true, they are prohibited by the Laws of the Church, 
but tis by aſſuming a Power which the Church never had, 
for as it hath been obſerved, it was never forbidden by our 


Saviour who planted the Chriſtian Church, and as a learn- 


ed * Prelate tells us, he belt knew what humane] Na- 


ture was able to bear, and that if Celibacy bad been neceſ- 
fary, he would have required it of thoſe to whom he gave 


Commiſſion to Preach his Goſpel, and certainly his Diſciples 
and the Apoſtles required a greater freedom from the cares of 


2 married Life than what is neceſſary for thoſe who ſucceed 


them after the Church was in a ſettled Condition, 

I grant that in the firſt Ages of Chriſtianity the Nicholaitans, 
the Gnofjcks, Montanus, and other Heretiques condemned the 
marriage of Prieſts, but the Fathers who lived in that Age tell 
us, this was a deyice of the Devil to advance his Kingdom by 
Fornication and Uncleanneſs, they conſtantly aſſerted, that 
it was lawful for all Men to Marry without diſtinguiſhing be- 
tween the Laity and the Clergy. 

But when the Papal Power encreaſed, and the Clergy were 
zenerally engaged to ſupport it againſt the Civil State, then 
were Cannons made againſt Marriage, not that it was un- 
lawful in it ſelf, but it was to ſeparate them from the Civil 
Society, knowing they would have leſs regard for the State 
when they gave no lawful Pledges to ſupport it. F 

But tho ſuch Canons were made againſt the Marriage of 
Prieſts, yet they were never received here, but only in /aly 
and France, for the Britiſh Clergy had Wives, but they went 
vailed, and when the Saxons ruled here moſt of the Clergy 
were Married; but when St. Dunſtan had got King Edgar on. 
lis fide to favour the Monks, then he preſſed the married Cler- 
gy to leave their Wiyes, which they refuſing were deprived, 
and the Monks put in their Benefices, who invented this Sto- 
ty, vix. that thoſe married Perſons who diſobeyed . Dun ſt an 3 
Order, were with their Wives and Children transformed in- 
to Ecles, from whence the Ile of Ely took its name, and this I 
take to be as credible a Metamorphoſit as any in Ovid, there 
was another Monkiſh Story of this Nature about the ſame 
ume, viz., that at a Synod held at Wincheffter under that 
N. Duuffan a wooden Croſs gave its Suffrage againſt married 
Priefts, upon which occaſion we have theſe Verſes. | 
Coins fe crux os wet ore, 

itus efftata icis hic ſubarata, 
Abſit ut hoc 2 comme morata. 
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concern himſelf in this matter, but Cardinal Crema, who 
about that time was ſent hither by Pope Honorius as his Legate 


Children, and either Husband or W 
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But tis certain that the Prieſts did keep their Wives long 
after the Conqueſt, for at a Synod held at Weſtminſter about 
the third Year of H. 1. where Archbiſhop Anſelme preſided, 
a Canon was made prohibiting all Priefts to Marry, or to 
keep a Wife tho' married. | 
Henry Archdeacon of Huntingdon, made this Obſervation 
upon that Canon, viz. that it might ſeem very pure to ſome, 
but as dangerous to others, for thoſe Prieſts who were not 


able to contain, would by this means fall into horrible un- 


cleanneſs to the great diſgrace of the Chriſtian Religion. 
Ralph Biſho 4 Rocheſter who ſucceeded Anſelme, did not 


de Latere, held a Synod at London, in which he made very 
ſevere and invective Speeches againſt the married Clergy, 
telling them that it was a horrid fin for a Prieſt to riſe from 
a Woman and immedately to make the Body of Chriſt, and 
the next day after he made this Speech, he ſaid Maſs himſelf, 
and at Night was taken in Bed with a Whore, 


This Story is delivered to us by the Writers of that Age, 


and we have no reaſon to queſtion the truth of it, for Herr 
o Huntington who lived at that time, and who was a Prictt 

imſelf and the Son of a Prieſt, gives a large account of this 
A, 'and concludes that it was too notorious to be de- 
nied. 

Two Years afterwards another Synod was called at Lan- 
don, where ſome Canons were made to enforce thoſe. con- 
eerning the Celibacy of the Clergy, and two Years after 
that, another was held at Weſtminſter, where it was decreed 
that Prieſts ſhould leave their Wives before the next St. An- 
drew s Day, or be deprived. 

But the Clergy being unwilling to comply to this Decree, 
the Execution thereof was left to the * King, who took Mo- 
ney of ſeveral Prieſts by way of Commutation, and ſo per- 


mitted them to live with their Wives, and by this means that 


Conſtitution was in a manner ſet aſide. | 

By theſe Canons there was a ſtricter Obligation upon the 

Regulars then upon the Secular Clergy, becauſe they had 

vowed Chaſtity, and therefore my Lord Coke (4) tells us, that 

it a Deacon or Secular Prieſt had taken Wife, the Marriage 

was not yoid, but voidable cauſa profeſſions, and if they had 
iſe had died before a Di- 
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rorce ſuch Children ſhould Inherit; but if a Monk or Nun · 


9 


had Married it was void, becauſe they had vowed Chaſtity. 

But the e of the Prieſts was ſo notorious, thas 
about 46 years after the laſt Canon was made concerning. 
the Celibacy of the Clergy, which was Anno 25 H. 2. Richard 
Archbiſhop of Canterbury in a Synod held at Weſtminſter prohi- 
bited Men in Orders from keeping Concubines as well as from 
Marriage, and the like was done Anno 7 R. 1. by Haber: 
clip of Canterbury, and then Chief Juſtice of England, 
who preſided in a Synod for that purpoſe held at 7ori. 

Anno 9 H. 3. Stephen Longs revived thoſe Decrees, and 
added a puniſhment to the Concubines of beneficed Prieſts, 


and of Men in Orders, not when they were living, but after 


they were dead, viz. That they ſhould not have Chriſtian 


Burial unleſs they had repented, and that the Prieſts ſhould 


7 be admitted to the Sacraments ſo long as they kept ſuch 
Women. | 

But notwithſtanding theſe Conſtitutions, ſeveral of the 
married Clergy ſtill kept their Benefices till Cardinal Ocho in 
the beginning of the ſame King's Reign, viz. H. 3. made a 


' poſitive Canon, that ſuch Prieſts ſhould be ipſo j ure privati, 


that their Wives and Children ſhould have no benefit of 
their Husbands or Fathers Eſtates, which were gotten duri 
the time of ſuch Marriage, but that the ſame ſhould be veſte 


in the Church where they reſided, and that their Children 


ſhould be difabled to take Orders without a oy dation. 

And thus it continued for almoſt three hundred Years, viz. 

till the Reign of H. 8. in all which time ſuch ſcandalous 
were committed, that Diſpenſations to keep Concu- 


bines were very common, if the Prieſts had Money enough to 


purchaſe them; but leaſt they ſhould give a bad Example to 
the Pape, they kept theſe Concubines not in their Houſes but 
privately, for there was a Canon made againſt thoſe, qui in 
domibus ſuis Concabinas publice detinent eas a ſe removeant infra 
menſem, and this made them take Lodgings for them, which 
occaſioned the making another Canon, that they ſhould not 
have publick acceſs to them there cum ſcandalo, 

Sir Simon Degg obſerves that it was wiſely done by the 
French and German Laiety to ſollicite the Council of Trent, 
that Prieſts might be tolerated to Marry, as being unwilling to 
trult their Wives and Daughters at Confeſſion with Men who 
7 — have Concubines but no Wives, and that Pope Piat ad. 
afhrmed there were many good reaſons againſt the Marriage 
of Prieſts, but none which could Rand in competition with 
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But. I do not find that the Prieſts in thoſe days were re- 
formed by thoſe Canons, therefore Anno (b) 1 H. 7. it was 
thought requiſite to add a Temporal Law to thoſe Spiritual 


Decrees in order to puniſh their incontinency, and it was, B 
that the Ordinary might commit ſuch Prieſts 10 Priſon during tin 
Pleaſure, and this Law is ſtill in force. | Kin 
About fifty five Years afterwards (c) an Act was made to day 
declare it Felony for a Prieſt to Marry, or if married, carnal- lib 
ly to know his Wife, or ſo much as publickly to Converſe Op! 
with her, or for any Perſon to Preach or affirm that it was inc 
lawful for a Prieſt to Marry. | J 
But the puniſhment by Death was thought too ſevere, there- If 
fore in the very next Year (d) it was repealed, but it was Cor 
then Enacted, That if a Prieſt was guilty of Incontinenc) he hay 
ſhould forfeit all his Goods, Cc. and all his Spiritual pro- the 
Motions except one, and for the ſecond Offence ' (being con- Sole 
victed) he ſhould forfeit all his Goods, and the Profits of his here 
Lands, Benefices and Promotions, and for the third Offence wit 
ſhall forfeit as before, and be committed during Liſe. | 
But theſe Severities were not effectual to prevent this Vice, Hot 
therefore in the ſame Year (e) another Act was made, by the 
which all Marriages were declared to be Lawful, which were pre 
not prohibited by God's Law. el 
Ibis was a general Law in which the Clergy as well as 15 
the Laity were comprehended, but the Statute which more nil. 
immedately concerns them was made Anno 2 & 3 Ed.6.(f) feed 
the Preamble ſers forth, that it would be better for Prieſts to 1 
live chaſt and ſeparate from the company of Women, that thy 
they might with more fervency attend the Miniſtry of the 1 
Goſpel, and that it was to be hoped they would of them- Ith 
ſelves vow perpetual Chaſtity, but that when it was enforced 
by ſevere Laws, ſuch inconveniences did follow which were 4 
not fit to be mentioned; therefore it was Enacted, That al 
Laws, Canons, and Conſtitutions prohibiting the Clergy to Marry the 
(who by the Laws of God might Marry) and all Pains and Forfet- pal 
tures therein contained ſhould be void. : al 
* This was taken to be only as a toleration for Prieſts to 1 
Marry, as Uſury and other unlawful things were allowed by W 
the State, in order to prevent greater inconveniencies, and | 
that notwithſtanding that Act it was till unlawful for the ott 
Clergy to Marry, and the iſſue of ſuch Marriages were àc- thi 
1 N therefore Anno 5 & 6 Ed. 6. (g) Were 5 
ich 1 ria 
Act was made, y which it was declared, that the Marriagt 10 
(6) x H. 7. cap. 4. (c) 31 H. 8. cap. 14. (] 32 H, 8. cap. 10. (e) 32 Hb 


Cap. 36. (2&3 Ed. 6, cap. 21. (2) 5 & 6 Ed. 6. cp. 12. 
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of prieſts ſhould be held Lawful and their Children Legiti- 
mate and inheritable, and that they ſhould be Tenants by 
the curteſie, and their Wives endowed. : 

But Anno 1 Marie thoſe Statutes were repealed, and ſo con- 


tinved all Queen Elizabeth's Reign, but in the firſt year of 


King Fames they were reyived, and fo they continue to this 
day, fo that all Statutes, Canons and Decrees which pro- 
hibite the Marriage of Prieſts are now void; but ſome are of 
Opinion, that the Laws which igflict puniſhments for their 
incontinency are [till in force. | 
And thus much for Marriage as it relates to the Clergy, 
T ſhall now mention ſomething concerning it as tis a Civil 
Contract between the Parties, which all Chriſtian Nations 
haye agreed ſhould be publiſhed in a Solem manner, and both 


the Fews and the Heathens themſelves had ſome particular 


Foleninities upon this occaſion, which may not be 1mproper 
here to mention, becauſe in ſome Circumſtances they agree 
with the form uſed amongſt us, 


Amongſ the Fews the Man and Woman were led to the 


Houſe of Marriage by their _ Eriends, who were called 
the Children of the Bride-Chamber, .and there were to be 
preſent ten Men at leaſt, and the Bill of Dowry being ratifi- 
ed by a publick Notary, the Man ſpoak thus to the Woman, 
viz, Be thou a Wife to me according to the Law of Moſes, and 1 
nil. worſhip and honour thee according to the word of God; I ſhall 
feed and govern thee according to the cuſtom of thoſe who worſhip, 
hour and govern their Wives faithfully, I give thee for Dowry of 


ily Virginity fifty Sheckls, which in our Money is I 28. 64. 
ith my Body 


This ſeems to be comprehended in our Form, 
I thee worſhip, and with all my worldly Goods 1 thee endow. 
Amongſt the Romans there were three ſorts of Marriage, viz. 
Confarratione, Coemptione, Uſu. 3 
he firſt of cheſs was performed with great Solemnities by 
the High Prieſt himſelf offering Sacrifices to their Gods, and 


particularly of a Barley Cake, part whereof was afterwards - 


eaten by the married Couple, and tis probable that we de- 
vol roo them the Cuſtom of making a Bride-Cake at our 

edding. 8 

Coemption was the ſolemn binding themſelves to each 
other by giving and taking a piece Money: We have ſome- 
ting like this at our Marriages, viz. the Man uſually giving 
tie Woman ſome Money at that time, which js called the 
Endowment Money, this is not eſſential to a Marriage, 
for tis often omitt „ becauſe the Man muſt ſay with all my 
Grd: 1 thee ende: In the firſt Ages of Chriſtianity this -= 
1 j | Ink R „ ; done 
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362 Marriage. 
done in writing, and ſuch writings were called tabula dota; 
which may be another reaſon why the word Endow is fili 
continued 1n our Marriages, F. . 
The Romans likewiſe uſed the Ceremony of a Ring, and 
this appears by the Satyriſt in theſe words, 
Digitis pignus fortaſſe dediſti. (b) 
We might likewiſe derive this Cuſtom from them, and we 
t it on the fourth Finger becauſe there is a Nerve which 
om thence is joined to the Heart, tis a Ceremony of great 
Antiquity, and tis a token that the married couple ſhould 
continue in that State without End, that is, as long as they 


both live. . 
And as theſe Ceremonies are required at the time of Mar- 
before it, and that is 


| riage, ſo ſome are neceſſat 
Bans. by acking the parties in the Church, which is exprelly 
3 by the Statute 2 & 3 Ed. 6. viz. that ng 
Man ſhall have liberty to _— without ſuch asking, which 
we call the publication of the Bans, &c. and this is the very 
ſignification of the word it ſelf, tis true the old Gloſſogra 
phers tell us that it ſignifies a Proclamation, but as applied to 
Marriage it rather imports a Publication, and this muſt be 
done three times, either on Sundays or Holidays in the 
Church where the Parties live, that any Perſon may have 
convenient notice to object againſt the intended Marriage. 

And if the objection is material then the Miniſter ought 
not to proceed (i), if he doth, the Party may complain tothe 
Ordinary who will ſend an Inhibition to him. 

There are ſeveral obiections which are material, viz. Pre- 
contract before good Witneſſes, Conſangninit or Affinity, Ta- 
rents not conſenting, or Guardians if the Parties are under 
Age, for in ſuch caſe they are not ſui juris and therefore by 
another Canon (4) it was enyoined that Infants ſhould not 
Marry without their Parents conſent, and if a Miniſter ſhould 
Marry them without ſuch conſent, teſtified by themſelves in 
Perſon, or by ſufficient Witneſſes, that he ſhould be ipſo fats 
ſuſpended for three Years, tho the Bans were publiſhed. () 
If the Marriage proceed it muſt be done in 2 Eccleſia (m), 
but this is diſuſed, it ought likewiſe to be in one of the 
Churches where one of the Parties lives, and in time of Divine 
Service, and this is requinad by the Canon, tho' the Perſon 


But by the ancient Canons it was to be celebrated in the 
Church of that Pariſh where the Woman was an Inhabitant, 


* 
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and therefore at this time there is a Fee due to the Miniſter of 


hat Church, tho the Parties are Married elſewhere, but this 
« only by the Eccleſiaſtical and not by the Common Law (a) 
without a Cuſtom to ſupport it. 


This ling i likewiſe required by the Rubrick inthe Con- | 


mon Prayer, which is confirmed by Act of Parliament. 
But by the Eccleſiaſtical Canons (o) now in Force, *tisor- 


dained, that ſuch who have Epiſcopal Juriſdiction, or the 
= Commiſſary of the Faculties, Vicars General of 
Licenſess Prelates, Guardians of the Spiritualties ſede va- 


cante, or Ordinaries exerciſing Epiſcopal Juriſ- 
dition may grant Licenſes to Marry without Bans, 

However tis expreſly required by the Canon, that ſuch 
Licenſes be granted only to thoſe who are of good Eſtate and 
Quality, and ſecurity muſt be taken that there is not any 
impediment of Precontract, Conſanguinity, Affinity, or any 
other juſt Cauſe to hinder the Marriage, nbr that there is any 
Suit depending in any Eccleſiaſtical Court concerning any 
Contract or Marriage on either (ide, and that the Parties have 
the conſent of Parents, G c. and likewiſe that the Marriage 
ſhall be celebrated in the Pariſh-Church where one of the 
Parties dwelleth and in no other place, and that between th 
Hours of eight and twelve in the Morning. s . 

And it muſt a to the Judge (p) (who grants the Li- 
cenſe) upon the Oath of two credible Witneſſes that the con- 
ſent of Parents was obtained (9), and one of thoſe Perſons 
muſt likewiſe Swear that he believeth there is no impe- 
diment of Precontract, Kindred, Cc. nor any Suit to hinder 
the Marriage, and this muſt be done before the Licenſe is 

anted, and that Perſons offending in the Premiſes ſhall be 
uſpended from the execution of their Office for ſix Months, 
and all Licenſes to the contrary ſhall be void, and the parties 
Marrying ſhall be ſubjeR to ſuch Puniſhments which ſhall be 
appointed for clandeſtine Marriages. : 

'Tis true, theſe Canons were made in Conyocation, and 
confirmed by Letters-Patents, and are become part of the 
Law of the K 
they cannot alter or ſuperſede the Statute-Law, which is ex- 
preſly againſt marrying without publiſhing the Bans, that is, 
without asking in the Church. 5 

But the Power of diſpenſing in ſuch caſes is likewiſe eſta- 
bliſned by a Statute-Law, and ſuch a Power was granted to 


12 
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eule 


nd for the government of the Church, but yet 


the Biſhops Anno 25 H. 6. cap. 21. viz. that they might diſ- 
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England, ſo as they take the Oaths of Allegiance and Supre- 


did uſually Marry without either Licenſe or Bans, and theſe 


'Marrying, or againſt Perſons being Married without Licenſe 


Preſentative Church. 


Information, one Moiety to the Queen the other to the Infor- 


364 Marriage. 
nſe as they had uſually done by vertue of the Common 
w or the cuſtoms of the Realm, and ſuch Licenſes have 


been granted here ever ſince the Reign of Ed. 3. 
We rarely meet with any Proſecutions againſt Miniſters 


or Bans (7), ſome there are, as for inſtance, an Incumbent 
both of a Donative and a Preſentative Church married two 
Perſons in the Donative without Licenſe or Bans, and upon a 
Profecution againſt him in the Spiritual Court, a Prohibiti- 
on was denied, becauſe he ought to have Married then in the 


So Anno 5 Will, ( there was a Marriage in a Conventicle 
without Licenſe or Bans, the Man was proſecuted in the Spi- 
ritual Court for Incontinency and Fornication, he ſuggeſted 
the Statute 1 Will. cap. 5 which exempts Perſons from Proſe- 
cutions in that Court for Non- conformity to the Church of 


macy, and ſubſcribe the Declaration, &c. that he had qualified 
himſelf according to the Statute, and that he was Married be- 
fore Witneſſes in the Face of their Congregation, and there- 
fore ought. not to be proſecuted for not conforming to the 
Church of England in their Marriages, there was a Prohibi- 
tion granted, and a Rule made that the Party ſhould Declare 
upon it, ſo that upon a Demurrer the Law might be determi- 
ned, but it was never argued, 

But there being ſome Churches and Chapels exempted from 
the viſitation of the Ordinary, the Miniſters of ſuch Churches 


were called (not improperly) lawleſs Churches, for by this 
means thoſe good Laws which had been made to prevent 
clandeſtine Marriages were become ineffectual. 

Therefore Anno 7 & 8 Will. cap. 35. a Statute was made 
prohibiting all Parſons to Marry People, or ſuffer them to be 
Married 1n their Churches or Chapels exempt or not exempt, 
or in any other place whatſoever without publication of the 
Bans, &c. or without a Licenſe, the Penalty is 1001. for each 
Offence to he recovered by Action of Debt, Bill, Pleint or 


mer, and the Man thus Married forfeits 10 I. to any Perſon 
who will Inform, and this is to be recoyered in the fame man- 
ner with coſts of Suit, and every Sexton — aſſiſting 
ge forfeits 5 J. to be recovered with Colts a3 
atoreiaid. ' | 
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do that now theſe lawleſs Churches, ſo called, becauſe they 
were not fubject to the Canons, and which were exempted 
from Epiſcopal Viſitation by the Pope's Bulls, in favour of 
ſome Monaſtry of regular Monks or Fryars, and which con- 
tinued till that Statute was made *, are now made ſubject to 
that Law, which did not altogether prevent clandeſtine Mar- 
rages, for the lower Houſe of Convocation ſeveral Years af- 
tawards complained to the Biſhops of the Scandal occaſioned 
by ſuch Marriages. | SBA 

But ever ſince Licenſes were granted, the Cognizance of 
the Sufficiency of them, both in point of Form and all other 
Circumſtances, belonged to the Eccleſiaſtical Court, and the 
Party had no remedy but by Appeal if they Judged Wrong ; 
but if the Queſtion was, whether the Biſhop had Power to 
grant a Licenſe, and they adjudged againſt ſuch a Power, a 
(4) Prohibition did 4 ; 6 had Cog f ng | a 
| nd as t a nizance of Licenſes; 

Certificate ot ſo they had a ſuriſdiction as to che lawfulneſs 
the Biſhop, of Marriage, For after the Empire became 
Chriſtian, Princes had ſo much honour for the Biſhops, by 
whoſe means they were Converted, that they gave them Juriſ- 
diction in particular Cauſes, of which Marriage was one, be- 
cauſe it was always celebrated in facie Ecclefie, and therefore 
this day if Iſſue is joy ned upon the lawfulneſs of a Marriage 
it muſt be tried by the _— in his Conſiſtory Court, and 
lor that purpoſe the Courts of Law write to him to certiie the 
legality of the Marriage, and then give Judgment according 
to that Certificate. 2 2 | 

But if the Marriage is only in Iſſue, and not whether the 


Farties were lawfully Married or not, this mult be tried at. 


) Common Law. | | | 
In Dower, the Iſſue was, that the (c) Woman was not law- 
fully Married, and the Biſhop certified that the Man was cir- 


iter ætatem 12 Annorum, and that the Woman was Sixten, 


and that they contracted Marriage, which they procured to 
be lawfully foleminized in the Church. y 

This was held an inſufficient Certificate, becauſe the Bi- 
{hop did not certiſie the lawfulneſs of the Marriage, he was 
ned 20 J. and another Writ was directed to him to make a 
better Return, and thereupon he certified the Age of the Man 
to be eleven Years, ten Months, and twenty Days, and*that 
the Marriage was lawfully ſolemnized between them in the 


Church, &c. Et ſis in legitino Matrimonio Opulati fuerunt, and 


(6) 2 Cro, 197, 


— — 


r Munch, re, (0) Jones 257. b 
; 1 


2 c) Dyer 30. 
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point of Form and in Law, becauſe the words & ſie i lp 
om 


366 Marriage. 
this return was held inſufficient by ſeveral Civilians, both in 


mo matrimonio Copulati were only an inference collected 

the Premiſſes, and not his direct anſwer to the Writ as it 
ought to be, and as to the Law it was held, that the Biſho 

ought not to certifie that the Marriage was lawful, — 
the Man was under twelve Years of Age, far before that time 


he cannot by Law conſent to Marry. 


But ſeven Years afterwards the Biſhop certified the matte 
again, almoſt inthe ſame Form, only he returned the Inqui. 


ſidtion, and that it plainly appeared by the proofs that they wen 


legitimo matrimonio Copulati, and as to the point of the Lay 
molt of the fame Civilians changed their opinions that the 
Marriage was lawful, but this muſt be quoad Dotem, for by the 
Law tis only a Marriage de facto, and in ſuch caſe the Wit 
ſhall be endowed. Te 

Two of the Judges excepted againſt the Form, wiz. That the 
Biſhop ought to have certified his own Opinion of the Mar- 
riage, and not what appeared to him upon the Inquiſition to 
be lawful. . 

But where in Dower upon the like Iſſue, the () Biſhop certi- 


fied that the Parties were in vero matrimonio Cupulati ſed clande- 


tino, this was held a good Return, for if it was a true Mar- 


riage it was lawful. = 
Tis certain, that Marriage hath been 
Time in which encouraged in all civilized Governments, 
Marriage is po- but not at all times, for with us there ate 
Hibited. ſome particular Seaſons in the Year where- 
in it ought not tO be celebrated, as in Lent, and on faſting 


Days, becauſe the mirth and rejoycing which uſually accom 


pany Marriages are not ſuitable to the Humiliation and Sor- 
row which we ought to have at that time for our Sins, there- 
fore our Anceſtors thought it convenient to reſtrain the com- 
mon Liberties of Marriage during thoſe Seaſons. 

But 1 know not upon what Authority the Almanck-maker 
tells us, that Marriages are out from Advent Sunday, till the 
day after Epiphany Sunday; and from Septaageſima or the third 
Sunday before Lent, to Low Sunday, which is the firſt Sunday 
after Eaſter from Rogazion, which is a Fortnight before Whit- 


ſontide to Trinity Sunday. 


For the time of Advent was never obſerved in our Church 
as a Faſt, and both the Eafer and Whitſas weeks are uſually 


times of Mirth and Rejoycing. 


3 | ET g a EE : 6 
(a) 2 Bel. Abr. 3. e e 'Ti 


k 


Tis true, the Banns are ſeldom or never Publiſhed in Lent, 
jet People Marry at that time with Licenſes, and probably 


rom ve are told that Marriages go out at the times abovementio- 
it ¶ ned, that thoſe who intend to come in may purchaſe Diſpen- 
* ations for that purpoſe. ” 

| 


Medus Decimandi. 


1 


tter T#1s is where Lands, or an yearly Penſion, or ſome Mo- 
qui. ney or other thing is given to the Parſon in lieu of his 
dere Tythes, in kind ariſing in ſuch a Place; and tis a certain 


Rule that a Modus is not good but where ſomething is paid or 
done by a Layman for the benefit of the Parſon, 
But it hath been a Queſtion whether tis good to pay part 


the Tythes of all his Apples; tis certainly wrong to pa y the 
mth Strafe in ſatisfaction of Tythes of all Corn which ſhall 
Tow on ſuch a number of Acres (e), becauſe this puts it into 
the power of the Poſſeſſor to pay what he thinks fit, that is, to 
make as much into Sheaves as he pleaſeth. N 

A Modus Decimandi doth ariſe either by Compoſition, Cuſtom 


or Preſcription, 


lar WY Corpo ſcions were uſually entred in the Biſhops Regiſter, eſ- 
pecially if made on a good and valuable conſideration, and 
been being conſtantly paid it became a Cuſtom, and tho there is 
ts, o manner of proportion between the valuation of things at 
ar the time when ſuch compoſitions were firſt made and now, 
ere. N and by conſequence no reaſon to continue them, yet the pre- 
ding nlency of a Gultom is ſo great, that it bath got the better of 
00 Rkeaſon, and is allowed for Law at this day. a 
Sor Theſe Fr ogy are ſuppoſed to be the chief Foundation 
an. i eferery Atta, but the true cauſe of them bath been the neg- 


lizence of the Clergy themſelves to ſuffer an agreement of their 
predeceſſors to grow into a Cuſtom. 


** But ſince the Statute 13 Elix. cap. 10. no ſuch Compoſition 
4 aa be made, becauſe a Grants of Spiritual Perſons which 
TY are binding, are reſtrained to 21_Years or three Lives. 
= Before the Statute, a Compoſition to be Diſcharged of all 


Tythes had been good, without any manner of recompence to 
the Parſon ; yet my Lord Hobert (f) tells us, that when it run 
out into a preſcription it died, that 1s, where a Layman pre- 
{cribed in non Decimando, which he cannot do; and therefore 


6 N ele . R — i RN * 


() x Add, 199; 0 Br r. 
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of the Tythes for all of the ſame kind, as to pay an Apple for 
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(e) 1 Rol. Abr. 647. March. 67. Cro. Eliz. 276. 
Abr, 645, | | 


358 Pbddus Decimande. 
then all Mens Titles, yet in this caſe they fail, becauſe i 
favour of the Church ber tho the Law allows that a who 
may be diſcharged by a Grant where it appears, yet it will 
not allow it in Preſcriptions where the original cauſe of ſuch 
Diſcharge doth not __ . 

(2.) Cuſtom is of larger extent than Preſcripti6n, for i 


muſt be alledged in a Province, County, City or Hundred, 


and the manner of Pleading it is, viz. that in ſuch a Count 
there is, and time out of Memory hath been, ſuch a Cuſtom 


uſed aud approved therein, that is to ſay, &. and ſo ſet forth 


the 37 EL 

(3.) Preſcription is called by Sir Symon Degg, the yo 
Daughter of Cuſtom, and 1s always confined * certain fe. 
ſon, Houſe or Land, and in Pleading it muſt be alledged that 
ſuch a Perſon, and all thoſe whoſe Eſtate he hath in ſuch Land 
have, time out of mind, paid ſo much Yearly, Cc. in full ſa- 
tialaction of all Tythes ariſing on thoſe Landes. 

So that we ſee ſomethiug mult be paid to the Parſon; for tis 


an unreaſonable and void Preſcription here nothing is al- 


lowed to him; as for Inſtance, if a (g) Man ſhould preſcribe 
to be diſcharged of Tythes for — Straw to Thatch the 
Body of the Church, this is not a good Preſcription, becauſe 
there is no recompence to the Parſn. | 

So where a Preſcription is to pay the tenth Part abſq. 1 
& tactu of the nine Parts, by the Parſon (h), this is unteaſo- 


nable, becauſe a Man ought not to divide for himſelf without 


the view of the Parſon or his Servant, and then to make choice 
of his own Diviſion: x pe 
Tis likewiſe unreaſonable for a Man to preſeribe to be Di. 
charged of Tythes of dry Cattle, in conſideration of paying 
Tythes to the Parſon (i) which aredueto him for other things, 
as to pay ſo much Money for every Cow and Calf, and fo 
much for every Milch Cow, in ſatisfaction of all Tythes for 
Cows (4), and for the Herbage and Paſture of the Land in ſuch 
a Pariſh is not good, becauſe Tythes for Cowes can be no 
manner of ſatisfaction or recompence for the Tythes of 
Herbage, &c. | | II 
Tis likewiſe to be obſerved, that the Perſon who, pleads a 


. - Preſcription muſt bring his Cafe within the compaſs of it ( 


as if a Man preſcribes to pay nething for Batren Cattle, rear. 
ed for the Plow, he mult alledge that the Cattle were reared 
for that purpoſe. | | OE 1 
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The payment muſt alſo conſiſt in ſomething that is durable 
and certain, becauſe the Tythe it ſelf is a certain Inheritance, 
(») and therefore tis wireaſonable it (hould be extinguiſhed 

any recompence of leſs value which is not durable. 
ach But the Civil and Eccleſiaſtical Laws differ from the Com- 


mon Law in caſes of Cuſtom and Preſcription, for they al- 


01 low an uſage for forty Years, to be good Evidence to ſupport 
no. i Cuſtom; but by the Common Law it muſt be beyond the 
g ) WW memory of Man, and it muſt be conſtant and without any In- 
th terruption, Yet a diſturbance for 10 or 20 Years. ſhall not 


for a time. 5 


— By a long and peaceable Poſſeſſion all manner of property ; 
has WY" transferred without any other Title or Delivery, becauſe tis 


for the Intereſt of mankind that all demands of Right ſhould 
be limited to a certain time, therefore a Cultom beyond time 
of Memory obtains the force of a Law, tor no Proof can be 
brought when it was otherwiſe. | : 


7 I bave been the longer in deſcribing Cuſtoms and Preſcrip⸗ 
ribe tons, that I might ſhew there e a lawful Exemption to 
the lay leſs than the true value of the Tythe, that is, to ſhew the 


Parſon hath a Feather who ought to have the Goſe. 
I grant that thoſe who are of opinion that Tythes are due 


din n Divine Right oppoſe all manner of Cuſtoms to leſſen the 
oi tenth Part, for they ſay no Cuſtom can be good againſt the 
rout A Poſitive Law of God, CF nn IE „ 
oice ut the Common Law diſtinguiſhes in this caſe, by allows 

ing Tythes to be due Jure Divino Secundums quid, that is, in re- 
Di. bed to the maintenance of the Clergy, but not quoad derimam 
ying e, and therefore it allows a Modus where there is enough 


beides to ſupport the Parſon. | 


wy And tho we ſometimes find in our Books; that the Eccleſi- 
s for cal Courts will not allow a Modus, yet the Canoniſts and 
fac Cirilians in conformity to our Law, do allow compoſitions 
K 00 fr Tythes made with-Laymen, ſo as they have the Biſhop's 
es oft onſent; ſome Compoſitions have been made without ſuch. 

conſent, and held good for what is paſt ; but the Revenues of 
dsa e Church being diminiſhed by this means, it was thought re- 
t (y ic that no Compoſition ſhould be madę ſine judicis Aucto- 


Ve, which implies that by his leave it might; ,, _ 

A Modus thus qualified was allowed by the Eccleſiaſtical 

ww, and a Preſcription to maintain it is only to ſupply the 

881 tet which may happen in the proof of the Compoſition, 
which being made time out of memory may be loſt. 
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Theſe Preſcriptions are likewiſe allowed by the Statute Law, 
for 1t hath been enacted, That no Perſon (hall be Sued for 
Tythes of Lands (a) which by Preſcription are not charge- 
able with the payment thereof, or which are diſcharged by any 

real Compoſition. * ' 
Il ſhall now mention who may not preſcribe in non Deci- 
mando, and who may. ; TE 

mho may not Lis generally true, that a Layman can- 
Preſcribe in non not preſcribe in non Decimando, and to pay 
Decimando, and nothing in lieu of Tythes, becauſe none but 
who map. an Eccleſiaſtical Perſon is capable of having 
Tythes in his own Right. b 5 

But a Layman may lay a Preſcription in a Spiritual Per- 
ſon, and ſo derive a Title under him, as for Inſtance, if ſuch 
Spiritual Perſon Leaſe his Lands to a Layman, he may pre- 
ſeribe under the Parſon, and derive a Tile from him. 

So if an Abbot had been ſeiſed of Land diſcharged of Tythes, 
he who is now Owner or Farmer of that Land may preſcribe 
in non Decimando, by virtue of the Statute 2 Edw. 6. (o) which 
enacts, that none ſhall pay Tythes otherwiſe than they were 
paid 40 Years before. 5 

But tho a Spiritual Perſon (p) may preſcribe in non Deci- 
mando both for himſelf and his Tenants, it may be a Queſtion 
whether he can preſcribe for his Copyhold Tenants, becauſe in 
ſuch caſe there muſt be two concurrent Preſcriptions, one for 
the Copyhold, and the other in non Decimando, but it hath been 
adjudged that thoſe Preſcriptions may ſtand together; and 
{till it 1s a Queſtion whether a Spiritual Perſon can preſcribe 
in ſuch manner for a Freeholder, tho' he may for his Tenants 
for Life, for Years, or at Will. 3 

The Churchwarden of a Pariſh cannot preſcribe in aon De- 
cimando, for ſuch Lands which are given to them as a Corpo- 
ration for the repairing the Church, and the reaſon is, becauſe 
they are not Spiritual Perſons. . 

A Spiritual Corporation may preſcribe in that manner, 
but when tis diſſolved the Preſcription fails, as for Inſtance, 
a Man preſcribed that ſuch an Abbot and his Predeceſſor held 
Lands diſcharged of Tythes, which Lands came to the Crown 
by the Diſſolution of the Abby, and fo derived a Title from 
thence, the Grantee ſhall never have any advantage by this 
Preſcription without the help of the Statute, (q) becauſe the 
diſcharge of Tythes ſhall be intended to be Originally made 


— 


() 2 Edw. 6, cap. 13. (e) Moor. 219. 00 1 Rol. Aki: 653; Ce) 31 1 
cap. 


made 
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upon the account of ſome Perſonal priviledge granted to the 
Abbot and his Predeceſſors, C) and not upon any real Com- 
1 Kion. 2 5 | he 
7 Fat by the help of the Statate ſuch Lands are diſcharged of 

Tythes if they paid none before they came to the Crown, and 
. in ſuch Caſe a Layman may preſcribe in non Decimando. 

So he may be freed from the payment of Tythes of ſome par- 
ticular thing by the cuſtom of the Pariſh, County or Hun- 
dred where he Lives, he may likewiſe alledge a Cuſtom in 
two Hundreds, () that if any common Baker dwelling there 
ſets up a Mill to grind Corn for the ſupport of himſelf, and to 
ſell to the Inhabitants there, by reaſon whereof the Parſon 
hath a mm encreaſe of Tythes, viz. The Tythes of the Land 
and of the Manual Octapations of fuch Perſons who live in 
the ſaid Hundreds, and who are maintained with the Corn 
zround at ſuch Mill, this is good to diſcharge him of the 
babe of _=_ Mill, and he may preſcribe to be diſcharged 
à0c0rdingly. a a — 

Copyholders of Inheritance held of a Mannor, of which a 
Biſhop is the Lord, may likewiſe preſcribe to be diſcharzed of 
Txthes, becauſe their Tenements are parcel of his Demeſunes, 
and this diſcharge might commence upon a real Compoſition 
br the whole Mannor. £ BA 

But in all theſe Caſes of Preſctiption, tis only to be diſ- 
harged of a particular ſort of Tythes; for a Preſcription in 
n Decimando generally, would undo the Clergy, and therefore 

or 


id tt not good where there is not ſufficient left for their Mainte- 

de tance, 2 . 

ts A late learned Prelate, viz. the Biſhop of Morceſter, treating 
«this matter, tells us, That a diſtinction hath been found out 

Je- which may be of dangerous conſequence, viz. That though a 

0 Layman cannot preſcribe in non Decimando, yet he may pre- 


ſribe to have decimam Garbam, for that is not decima Garba- 
um, and this he may have as a profit Apprendre, and he finds 
ault with my Lord Coke for reporting it as Law in the Biſhop 


er 
ct; of Wincheſter's Caſe, (:) that a Lord of a Mannor may have 
eld 5% as appurtenant to his Mannor; and tells us what my Lord 


Hibert's opinion was of that famous Reporter, (as he calls 
him,) that ſometimes he hath obtruded his own Judgment as 


om 

his the reſolution of the Court, which bath been ſet in a clearer 
the list by the contemporary Lawyers, who have Reported the 
ade i, 1 


lame Caſes, 


n., Wl fr Bol, Aba 654g, c) x Rol. Abr. 6544 . ) a Hep 3. 
| | b 2 If 
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If this was true, it muſt ſhake the Authority of my Lord 


les Reports; but what ever my Lord Hoberts opinion was b 
in reference to this Matter, he who careſully reads the Biſhop a 
of Wincheſter's Caſe will find the Biſhop of Worceſter miſtaken: 
for 'tis not reported there that a Lord of a Mannor may have { 
Tythes appurtenant to it, but quite contrary, viz. That he 1 
cannot preſcribe generally to have Tythes belonging to it, 
without ſome ſperial Matter ſhewn, becauſe Tythes which are - 
Spiritual and of Divine Right, cannot be parcel, or appurte- t 
nant to a Temporal Inheritance; theſe are my Lord Cole's h 
words. | . | ; 
| The like, he tells us, was reſolved in Pigott and Hernes's Caſe, 7 
vir. upon () Special Matter therein alledged that one might | 
have Tythes as appurtenant to a Mannor, now the Special | 
Matter was thus, viz. in conſideration of the payment of an di 
yearly Penſion to the Parſon, in ſatisfaction of all Tythes a. 
riſing yearly in the Pariſh, &. the Lord of a Manor preſcribed p 
8 have decimam Garbam & cumulum granorum yearly ariſing y 
there. 
julttice Goke and Serjeant Moor, who report the ſame Caf, bu 
agree with my Lord Cook in it, viz. that this was not a Pre- © 
ſcription in non Decimando by a Layman, but a Mods of (it 
Pound per Annum, which was the Penſion, and not ſix Shill- Ti 
ings, as the Biſhop of Wircefter miſtakes it, and this was to be , 
in ſatisfaction of all Tythes, which Preſcription was held it 
good, and my Lord Coke gives the reaſon for it, becauſe it 11 
might be intended that the Lord of the Mannor was ſeized of 90 
the whole, before any Tenancies were divided out of it, and a 
tho as a Layman he could have no infeodation of Tytbes, 00 
ſo as to create a perpetual Right to them, yet they might har - 
the Inheritance thereof by a Grant or Compoſition, and tis a 
probable it might be by one of thoſe ways, becauſe there wa — 
an expreſs recompence to the Parſon, viz. a Penſion of (if a 
Pounds per Annu. f 3 901 
Neither can I ſee the dangerous conſequence of the aſorei . 
diſtinction (as tis called-) for the Archbiſhop of Worceſter him ws 
ſelf tells us, (x) that Decima garba and Decima garbarum is ti 
ſame thingin a Compoſition for Tythes, and Quotes an Au . 
thority to prove it, G) and if tis the ſame thing there can 0 dhe 
no danger in the diſtinction, 8 | | I 
But tho Churchwardens cannot preſcribe in non Decimand . 
yet a Pariſh may in modo Decimandi, as to pay their Tythes l | 
Graſs- Cocks, (z) tho generally it ought to be made into H om 
— 7 on EINE (a 
(#) Cro. Eliz. 599. Moo. 483. (x) Stillingfleer 220. 00 Moor. 37 abr 
(z.) 1 Rol. Abr. 247. | | 19. d 


bu 
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rd but a ſingle Pariſhioner cannot, becauſe, as to his part, tis 
a Preſcription in non Decimando. | 

He may preſcribe to pay the tenth Acre of Graſs ſtanding, 
ſo in (4) conſideration that he hath made the firit Moath 
into Hay to bediſcharged of Tithes of the latter Moath. 

So in conſideration of making the Graſs into Hay, (b) he 
may preſcribe to be diſcharged of the Tithes of the Paſture of 
thele Lands. : 

So in conſideration that the Parſon and his Predeceſſors _ 
have been ſeiſed in fee of a Meadow in ſuch a Vill, and had 
taken the Profits thereof in full ſatisfaction and diſcharge of 


5 Tithe- Hay ariſing in the ſaid Vill. . 

8 | If the Nature of the thing 1s altered for 
I How tt may be which a Modus was paid, this deſtroys the 
an dilcharged. - Modus it ſelf, as if there is a Preſcription 
bl to pay ſo much for Hay and Graſs (c) year- 


ly ariſing in forty Acres of Land, and this is afterwards eon- 
verted into a Hop-garden or Plowed the Modus is gone, 09 
but yet when tis turned into a Meadow again the Modus ſh 
revive. 

So a Modus to pay 6. 8 d. for all manner of Tithe (e) ol 
a Park, which is afterwards diſparked and converted into 
Tillage, the Modus is deſtroyed, but if tis to pay 25. for ſo 


y many Acres (f) in the Park, and alſo the Shoulder of every 
5 third Deer killed there, tho' tis afterwards diſparked, the 
4 of Modus ſhall continue, becauſe the Preſcription relates to the 
od Sil and not to the Park. | LENS | 

hes, Tis true, this was my Lord Hoberi's Opinion, and the 


Court was divided upon it, but in the caſe of Bedingfeild and 
Fate, which is Reported by Serjeant Moor, tis ſaid, that 
Tithes ſhall be paid 1n kind, and not the two Shillings only, 
becauſe the Preſcription as to the Veniſon is gone, and by 
conſequence the whole Modus falls with it. 

But my Lord Hobert did not alter his Opinion, for he held 
that the payment of two Shillings was certain, and could not 
be diſcharged by the diſparking, that the Vemiſon was only 
caſual, for if no Deer was killed the Parſon could have no 
Veniſon, and that it could not fall into a non Decimando, be+ 
cauſe of the payment of 25, per Annum. 
If there is a Modus (a) to pay a ſum of Money for Tithe 
of a certain piece of Ground which is afterwards built on, 


n 
- — —— 
f 
. 


. (a) Hob. 328. 1 Roll. Abr. 648. (t) 1 Roll. Abr. 649, * Iden (c) 1 Roll. 
Abr. 551, (4) Godb: 194. (e) 1 Roll. Abr. 651. (f) I Roll, Rep. 125. Hob. 
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and converted into Gardens, the Aodus continues, becauſe it 


may reaſonably be intended that ſuch a form of Tithing wag 
uſed for the Land it ſelf before the Houſes were built. 


If Lands are given to a Parſon (6b) in ſatisfaction of 


Tithes and he is evicted, the Tithes in Kind ſhall revive, but 

if tis let to Farm, and the Leſſee pays the Tithes in Kind, 

that ſhall not deſtroy the Preſcription. RY 
A Modus is in nature of Tithes, and 

In what Court therefore the Clergy may Sue for it in the 
| kobe recovered. Spiritual Court, and the Courts at Law 
FCC prohibit fuch Suits, becauſe the 
Eccleſiaſtical Court had the original Cognizance of the 
matter. 

But if the Defendant ſhould ſuggeſt that the Parſon had 
miſtaken the Modus and be ſhould ſhew another, in ſuch 
_ caſe a Prohibition ſhall go, becauſe otherwiſe the Spiritual 

Court would try a Cuſtom, and that might be prejudicial to 

Man's Inheritance, for their Law difters from the Common 

a both in the nature of a Preſcription and the Proof, as 
for inſtance, an Uſage for term of Vers is a good Cuſtom in 
their Law, and it allows no Proof but by two Witneſſes, but 
at Common Law there can be no Preſcription within time of 
Memory, and the proof of a Fact by one Witneſs is held 
ſufficient. 5 | | 
Nov if the Plaintiff ſhould Declare upon ſach a Prohibi- 

tion (c), and the Defendant Pleads, and Iſſue is taken upon 
It, and * ſhould find a Modus different from what is 
'  Nleaded: No Conſultation ſhall go, becauſe it appears by 
the Verdict, that he ought not to ſue for the Tithes in Kind. 
But if the Defendant pleads Payment, that ſhall be tried 
in the Spiritual Court (d), and no Prohibiton ſhall-go. 

So if a Vicar Libels for Tithes, and the Defendant pleads, 
that he paid a Afodns (e) to the Parſon, a Prohibition ſhall 
go for a Controverſie between Spiritual Perſons ſhall never 
turn a Pariſhioner ad alind examen. . 

'Tis true, there is a Caſe in Bulſtrode where it was adjudg- 
ed otherwiſe, and the reaſon was, becauſe the Modus can 
never come in queſtion upon ſuch a Plea but the right of Tithes, 
viz, to whom they ſhould be paid, whether to the Parſon or 
_ tothe Vicar, and that ſhall be tried in the Spiritual Court. 

Laftly, What ſhall be a good Modus and what not, you 
may ſee under the reſpective titheable things in Title Tithes. 


. 
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Monks and Monafteries., 


PHE firſt Monks were in the Eaftern Church, (f) and 
the 


y began in the time of Diecleſar's Perſecution, not 
long afterwards they were brought into Europe, and it was 
py ks = who brought them to Rome. 

But the Monks of thoſe times were meer Laymen, (g) they 
had no Office in the Church, but were only ſuch who retired 
from the Employments of the World for Study and Devotion, 
and the place where ſeveral ſuch Men lived together was cal- 


led a Monaſtery. 


En ſebius of Varcelles (H was the firſt who brought them in- 
to Holy Orders, and St. Martin, who came from Millan, 
was the firſt who brought the form of a Monaſtick Life into 
France, and he built a Monaſtery for that purpoſe about rwo 
Miles from Towrs of which place he was Biſhop. | . 

Salpitins Severus, who wrote his Life informs us, that his 
Monks encreaſed ſo faſt, that there were almoſt 2000 of 
them at his Funeral, and tis probable that out of ſuch a 
great number ſome of them might come hither, for here were 
no Monks before the Saxons but St. Martins Monks, and 
thoſe few Monaſteries which were here in the time of the 
Britains were dedicated to him, and ſo they were in lreland, 
for St. Martin was Uncle to St. Patrick, and gave him the 
Habit of a Monk. pd 1 

In the City of Canterbury there was an ancient Church de- 
dicated to this Saint Martin, it was built by the Romans, and 
rebuilt by St. Augeſtine, and by him dedicated to Chrif, 
whith is the Cathedral at this time, he likewiſe built a Mo- 
naſtery there, which is now a Church, and called by his 
Name, and he being of the Order of St. Benedict, (i) was the 
firſt who brought theſe Monks there, and placed them in his 
own Foundations in the year 615. EE 

'Tis true, there have been tome Men who dented the Bena- 
liſtine Order to be ſo long in England; and ſome learned Per- 
ſons beyond-Sea have affirmed, that all the ancient Engliſh 
Monks were of the Order of St. Equitus or of ſome other Order, 
which occaſioned the Benedictines to write to our Antiquaries 
Mr. Cambden, Mr. Selden, Sir Robert Cotton, and to Sir Henry 


Selman, to know the truth of this matter, and they all cexti 


ed under their Hands, that there was no ſuch Order as that 


— — ·— 5 
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of St. Equitus, and that amongſt the Engliſh Saxons there 
were only two Orders of Monks, of which one followed the 
Rights of the e Egyptian Monks, and the other were Benedifinez 
who came hither with St. Auſtin. 3 

Theſe Men by a voluntary retirement from the World, and 


RING their time in religious Exerciſes, ſuch as Prayer and 
4 


Ring, Cc. had encreaſed their Houſes to a conſiderable 
number, in ſo much that Trithemius tells us there were more 
then 15000 Monaſteris of that Order in leſs time then 1000 
Years after its firſt Inſtitution, and Yolateran accounted in 
his time 24 Popes of this Order, 200 Cardinals, 1600 Arch- 
biſhops, 4000 Biſhops, 15700 Famous Abbots, 156000 Ca- 
nonized Saints. 3 bs 
With us here the moſt remarkable Monaſtery was that at 
Bangor, of which Pelagius was Abbot, that there were above 
2000 Monks in that Monaſtery, and that when any of them 
in this or other religious Houſes was found capable of Holy 
Orders by his Superiours, then he was Ordained not by the 
Abbot but by the Biſhop. + 5 EIS 
In tliis Monaſtery Men were tducated both in Religion and 
Learning, more like the Education now in our Colleges, then 
in the ancient e/£gyptian Monaſteries where they laboured as 


well as prayed, and ſo did the Benedictines at the firſt inflitu- 


tion of heir Order, for St. Benedict himſelf ee Learning, 
and took no care about it, but that his Monks might be di- 
ſtinguiſhed by Prayer, Faſting and hard Labour. 


And fo early as the days of Eshelfrid King of Northumber- 


land, (I) be ſaw two thouſand Monks praying in the Field 
for the ſucceſs of the Britains againſt him, who thereupon told 
his Army that thoſe Men fought by Prayers, but they with 
the Sword,, and therefore bid them fall on, which they did, 
and killed all thoſe Monks in a Field near Chefer. £4 
T only mention this to ſhew that the Monks in thoſe times 
were not Men of Learning but wholly devoted to Prayers, 
*is true, by the Conſtitutions of Charles the Great, which 
were made above 200 Years before that time, Schools were 
appointed fot inſtructing young Men both in Monaſteries and 
Cathedrals, which gave the firſt encouragement to Learning, 
and probably there might be ſome of thoſe Monks who 'ap- 
lied thernſelyes to Studies, tho very few, however by this 
way of Living, both Religion and Learning were thought to 
be advanced, and the Monks of that Age were not only Di- 
vines, but Hiſtorians, and being brought into Holy Orders, 
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and living under certain Rules, they were ſo far encouraged 


in that courſe of Life, that by ſeveral Exemptions they were 
almoſt freed from the Juriſdiction of the Ordinary, for they 
were not ſubject to him out of Duty but Choice, as having 
liberty to chooie what Biſhop they would to Ordain them; 
but when once they made their Election they were to continue 
ſubject to him during bis life. 


n a little time they came to be diſtin, not only from the 
Laiety, but from the Secular Clergy, for, tis true, they ne- 


rer medled with the cure of Son's; but they buſied themſelves 


in Parochial Offices, ſuch as Preaching, Baptizing, viſiting 
the Sick, Cc. but this was by way of intruſion upon the 
Rights of the Secular Clergy, and therefore, by the Canons 


of the Church they were prohibited in thoſe matters. N 


And tho they were not an Eccleſiaſtical Body of Men, yet 
they received Tithes, which were originally given for the 
Maintenance of the Parochial Clergy and the Service of the 
Church, and it was a reproach to that Age, that the pay- 
ment thereof was ſo much neglected during the time the M- 
mans ruled here, for then the Poor Secular Clergy had only a 
third part of the Tithes, the Monks had the reſt, and not only 
ſo, but ſeveral of the Nobility having built Monaſteries, ap- 
proprigeed all the Tithes to them, which the Monks got the 

ope to Confirm. | 242, | | 

t was requiſite upon ſuch. Confirmations for the Biſhop to 
take care that a competent Maintenance ſhould be ſettled up- 
on the Parochial Clergy, but the Monks were ſo much favour- 
ed by the Biſhops in thoſe days, that the Clergy had but a 
very poor Subſiſtence, and this occoſioned honeſt Pope Alex- 

the 3d to reprove the Biſhops, and to decree that the Pa- 
rochial Prieſts ſhould have a ſufficient Maintenance, which 
the Monks would be ſure to leſſen as they ſaw occafion, and 
therefore another Decretal was made, that their Maintenance 
ſhould not be diminiſhed without the Biſhop's conſent; and 
that all Cuſtoms and Priviledges by which the Monks held 
the appropriated Tithes ſhould be void where the Secular Clergy 
had not a competent ſubſiſtence. ; | 

'Tis obſervable that in moſt of theſe Appropriators to Mo- 


naſteries, the Right of Preſentation was in the Monaſtick 


Body, but the Biſhop had Power to refuſe their Clerk, unleſs 
they would conſent he ſhould have ſuch a ſufficient Mainte- 
nance as he ſhould think fit. 
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Beſore the Monks became Rich by theſe Tithes and other 
Endowments, they had a competent ſhare of Learning, and 
their Monaſteries were the only Univerſities where the liberal 


Arts were taught, and therefore the beſt Men retired thither, 


for the Nobility as well as private Perſons, chooſe rather to 
make themſelves and their Children Monks then to educate 
them in a Military Life, and ſuch was the Superſtition of 
that Age, that if a Prince was very Vitious, or had commit- 
ted any barbarous aR of Cruelty, it was accounted a ſuffici- 
ent Attonement for his Crimes to build a Monaſtery. 

King Edgar, who was guilty of as great exceſſes both in Luſt 
and Cruelty as any of his Predeceſſors was by the Monkiſh 
Writers applauded for a Wiſe and 1 rince, becauſe 
he built forty ſeven Monaſteries, (I) and had he lived, would 
have built three more to make up Fifty, the number of Jubilee; 
and tho he invaded their Priviledges (for he took a Nun out 
of the Cloyſter at Milton and debauched her) yet becauſe he 
turned the Secular Clergy out of their Benefices, upon | 7 cM 
that they were married, and put Regulars into their wings, 
therefore he was eſteemed a Saint. | 
From the Reign of King Edgar to the time of H. 8, Mon- 

kery had been encreaſing here, it was ſettled in ſome of the 
great Cathedrals, but tis certain that the Monks had the 
greateſt Revenue of the Church in their Power, this made 
them Idle and Laſcivious, and by conſequence —— 
good and learned Men, and they on the contrary diſpar 
all manner of learning as the Foundation of Hereſies and 
other Miſchiefs. | mg” EY ren 
. They were called in the Language of that time Tubberly 
Sots, and the old Poets give us their Character in the Diſcrip- 
tion of Sloath, and particularly Robert de Langlend, whole 
Verſes, for the Curioſity of them, I ſhall tranſcribe. 
I have been Prieft and Parſon paſſing thirty Winter, 
Zet can ] neither ſol fane Sing ne Saints lives read; 
But 1 can find in a Field or in a Furlong. an Hare 
Better then in Beatus vir or in Beati omnes. ; 
This Ignorance and Vices of the Monks was ſuffcicutly 
expoſe by Eraſmus and others, and our King H. 8. who was 
deſigned for the Archbiſhoprick of Canterbury, and for that 
purpoſe being bread a Scholar, did naturally love Learning, 
and by conſequence muſt have a very mean Opinion 
thoſe illiterate Men who enjoyed — evenues, and lived 
in all manner of Senſualities, inſomuch that at the general 
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Viſitation in his Reign there were ſuch ſhameful Diſcoveries 
of the Incontinency and Sodomy of the Monks and Fryers, 
that in the Priory of the Benedictines at Canterbury, there was 
evident proof of nine Sodomites, and of fifteen more in Bartel 
405 in Syſſex, and ſo in many other Monafteries and Prio- 
ries, beſides inarried and ſingle Women whom they debauch- 
ed, ſo that upon the Viſitation of about ſix hundred of their 
Convents, togeather with the Mendicants in this Kingdom: 
A Writer () in thoſe days declared, that he would leave it 
to the Reader to gueſs how many Baſtards they begot every 
Year for the Laity to maintain. | | 
Therefore ſince learning was no longer to be found in thoſe 
places where all ſorts of Vice and Debaucheries did abound, 
that Wife King encouraged Cardinal Woolſey to build two Col- 
leges, which he did, viz. one at Oxford and the other at Ip- 
ſrich where he was born, and that theſe Colleges might be 
ſufficiently Endowed, it was thought as juſtifiable in that 
Age to ſuppreſs ſome Monafteries, and annex their Revenues 
to thoſe new built Foundations, as it was in the foregoing 
Ages to turn out the poor Secular Clergy, and to place the 
Regulars in their Benefices, for the ſame Eſtate was fill em- 
ployed to Religious Purpoſes, and this was the beginnipg of 
the ſuppreſſion of ſome Monaſteries, and the total difſolution 


ol them followed in that Reign. 
The Names of In what When [Of what Or- Of what va- 
Monaſteries Counties] Found - der. lue per An. 
and Priortes. 1 ed. An. ; ; 


A Ab. Berks $21 Benediftines 1876 00 O 
Abbotbury Dorſet 1016 Benediftines 390 19 02 
St. Albans Ab. Hertford 793 Benediftines 413 14 11 
Ambresburg A. Wilts 1177 Benediftines 494 15 02 
St. Andrews Pr. Northam. 1067 Uuni 263 7 oO 
Aſbrugg Coll. Bucks Ed. I. Can. St. Auſtin. 416 16 04 
Barndney Ah. Lincoln 712 Bemnediftines 366 6 ol 
Barneweltpr. Rent H. 1. Can. St. Aufin 256 11 10 
Bartholomew Smithfeild 1102 Can. St. Auſtin 653 15 00. 
Bath Abbey Somerſet H. 3. Benediftines 617 2 08 
Berking Ab. Eſer 6890 .Benediflines 862 12 o 
Bellavalla pr. Nittingh. 16E4.3. Carthuſians 227 8 00 
Belland Ab. Tork 2  Ceftertians 238 9 os 
Bermondſey Ab. Surry 7 H. 1. Can. St. Auſtin 474 14 4 
Birlington Tori H. 1. Can. St. Auſtin 547 6 11 


n 
— —— Attach. 
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(n) H. Stephen. 1 cap. 22, Selden, on Polyalb, 157. N N 
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The Names of In what 
Monaſteries Counties 
and Priories, | 


When 
Found- 
— 


der. 


i z 


| what Or- 


Of what 
vallue. 


Bodwin Priory Cornwall 936 Can. St. Auf: 270 00,11 


Bolton in Gen York H. 1. Can. St. Auſtin 212 13 04 
Bordeſiy Ab. Morceſter 1138 Ciftertians 388 og 10 
Boæl / Ab. Kent 1144 Ciftertians 204 04 11 
Bradſtock pr. Wilts T. Cong. Can. St. Auftin 212 19 - 
Brewton Ab. Somerſet T. Cong. Can. St, Auſtin 439 06 
Briſtol Ab. Glouceſt, H. 1. Can. St. Auftin 670 13 11 
Buckland pr. Somerſet Ed. 1. Ciftertians 223 ©7 04 
Buckfaft Ab. Devon H. 2. Ciftertians 466 11 02 
* on Trent Stafford K. E ire. Benediftines 267 14 03 
Buſleſham Ab. Berks 13 Ed. 3. Can. St. Auſtin 285 00 00 
Butley Aab. Suffolk 1171 Can. St. Auftin 318 17 02 
Carliſle pr. Cumberl, M Rufus Can. St. Auſtin 418 03 04. 
Caftle Ave Ab. Norfolk 1092 Clan 306 11 04 
Cerne Ab. Dorſet K. Edg. Benedictines 515 17 10 
Charter-houſe 1372 Carthuſrans 726 O2 07 
Chertſey Ab. Surry 666 Benedictines 659 10 08 
Chickſand pr. Bedford W. 2. White Canons 212 03 05 
Cirenceſter Ab. Glouceſter H. 1. Can. St. Auſtin 1051 07 01 
St. Clare. vt. Algat 1292 [ 1418 O2 
Clartenwell pr. K. Step. Benediflines 262 19 00 
Colchefter Ab. Eſſex H. 1. Can. St. Auſtin 523 17 00 
Comb. Ab. Warwick, X. Step. Citertians 371 15 Ol 
Combermere Ab. Cheſhire 1134 Ciftertians. 225 og 07 
St. Groſs Ab; Stafford 1153 Citertians 227 05 oo 
Groyland Ab. Lincoln 716 Benedictine 1803 15 Ol 
Croxden Ab. Liceſter R. 1. Premons 385 00 10 
Coden Ab. Stafford Ftertians o 
St. Cuthbert Ab. Durham 842 Benediftins 523 17 00 
Darbey Ab. Derbyſh. H. 2. Can. St. Auſtin 258 14 05 
Dertferd Ab, Kent 46E. z. Can. St. Auſtin 390 oo 00 
Dintmel Ab. Devon 1201 (iſtertians 294 18 06 
Dorcheſter Ab. Oxon 635 Can. St. Aaffin 219 12 00 
Dunſtable Ab. Bedford H. 1. Can. St. Auſtin 344 13 03 
Edington pr. Wilts 1352 Can. St. Auſtin 442 09 o/ 
Edmond ibury A. Suffolk 1020 Benediltines 1659 13 11 
Finſham Ab. Oxon K. Eth. Benediftines 441 12 02 
EBlmeſton Ab. Beilford W. 1. Benedittines 284 12 11 
Epworth 


Lincoln W. R. 2 Carthus Monks 237 1 . 
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The Names of In what When Of what Or-|Of what 
Monaſteries Cas ound der.  [Vallue. 
and Priories _ ed, An. | | 


Fiir-place Ab. Hamps 1204 Ciſtertians 326 13 n 
Farley 188 VVilts 1125 un | 217 ©0 04. 
Peverſham Ab. Kent 1147 Clun 286 12 06 


Ford Aab. Devon 1133 Cifſtertians 374 10 06 
Fountain Ab. York. 1132 Ciſtertians 998 06 08s 
Furnes Ab, Lincoln 1127 Ciſtertians 805 16 05 
St. German Ab. Cornwall At helſt. Can St Auſtin 243 08 00 
Glaſſenburg Ab. Somerſet 300 Benediftines 3311 07 04. 
Gloucefter Ab. Glouceſte. 680 Benediftines 1946 o 00 
Gicburn Ab. Tork K. Step. Can St Auſtin 628 03 04. 
2 Ab. Oxon K. Step. Benedictines 294 05 10 
es Ab. Glonceſt. 1246 Ciſtertian: 2 37 07 08 
Hales-OwenAb YVorceſt 2 Præm. 282 13 04 
Hales-Onen Ab Salop K. John Pram 337 15 06 
Haghmond Ab. Salop 1100 Can St Auſtin 259 13 07 
Hertland Ab. Devon MH.2 Ciſtertians 294 18 06 
Hide Aab. Hants K. Aefr. Benedictines 865 18 00 
Hinton pr. Somerſet H. 3 Carthuſians 248 19 02 
Hol mcoltron Ab. Camberla. 1135 Ciſtertans 427 19 03 
Holynell Lond. &c. 1318 Black- Monks 347 15 06 

Hulme Ab. Norfolk K.Canut Benedictine 583 17 00 
ervall Ab. York K. Steph. Ciſtertians 234 18 5 

John of Feruſal. i. 25384 12 © 
xworth pr. Suffolk Temp. ConCanSt Auſt. 280 09 o5 
Keynſham Ab. Somerſet H. 1 Can St Auſtin 419 14 03 
Kennel worth Ab VVawick H. 1 Can St Auſtin 538 19 00 
. ny ' Glouceſter 680 Benediflines»* 244 11 22 
Kirkham Ab. York H. 1 Can St Auſtin 239 09 04. 


| Kirkitall Ab. York H. 1 Ciftertians . 329 02 11 


Kirksted Ab, Lincoln 1129 Gftertias 286 02 o7 
Lacock Ab. Wilts 1232 Can St Auſtin 203 12 05 
Lant hony Pr. Gloucef# 1136 Can St Auftin 649 19 11 
Landa Ab. CLeiceſt W. Ruf. Can St Auſtin 399 03 03 
Launceſton Ab Cornwall M. 1. Can St Auſtin 354 00 11 
Ledis Pri Kent 1119 Can St Auſtin 362 o7 o7.. 
Lentonpr. :Nottingh H. 1. Clun 329 05 10 
Leiceſter Ab. Leiceſ® 1 143 Can St Auſtin 951 14 05 
Lillyſhall Ab. Salop QAdelfled King of Mercia 229 03 oi 
Lincoln pr. 4. 202 05 00 
London Minors. Ed. 1. Benedictine: 318, 08 05 


| London-houſe Edu. 3. Carthufians 642 00 It 
8 | | | b 
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_ Ofmith Ab. __ 


Oxford xon 
Parlor A. North ton 


Perſhore Ab. Horceſt 
Pipewell Ab. Northron 
Plimpton Ab. Devon 
Pomfret Ab. Tork 
Tany Ab. Huutin 
Reading Ab. Berks 
Reverly Ab. Lincoln 
Rival Ab. Tur t 
Rithal Dort 
Kocheſter Ab. Kent 
Rock Ab. York 
Rumfey Ab. Hampſh 


. 
The Names oſſſu what [When Of what Or- 
Monäaſteries nties -der: 
and Priories. = An. : 
Malmeſbury Wilts 5 Brnediftines 
- al dern Ab. Worceſter a 093 Bene dictinet 
2. Pr. 
45 54 1. Can St Auſtin 
St. A. Nel Ab. Tork- Kauf. Benedictine- 
Mauling Ab. Kent . Bnediftines 
Maulton Ab. Tork K. Steph. 
Mel ſam Ab. Tork 1136 „ eee 
2 Ab. Warwick 1148 Cifertlans © 
Merton Surrey 1175 Can St 2 
St. Mic 2 Tori 1377 Carthuſrans . 
Alilleron Ab. Dorſet Ethelſ#. Benediftines 
. Michelnty Ab. Somerſet 7409 Henelick ines 
Miſendes Ab. Bucks 1293 Benedifline; 
= Burton Ab. gs II _ 2 * 
unt grace A. Lor 96 Carthuſians 
Neots Ab. Hunting FA 1. Benedictines 
Newark pr. Surrey 
Newham Ab. Devon 1246 Ciftertians 
Newburg pr. Dort 1145 Can St Auflin 
Nrwnhans pr. Bedfordſh Hen. 1. Can St Auſtin 
 Nenfted pr. MNuotingh Edv. 3. Can St Auffin 
Niteley Ab. Buck Hen, 1. Can St Auſtin 
 Neffell Ab. Dort Hen. 1. Can St Auſtin 
Nuneaton Mon. Warwick Hen. 2. Benedittines 
. Oſney pr. Oxon Hen. 1. Can St Auſtin 


1120 Can St Auflin 
Ante. 


Ram 
Benediftines 
1138 Ciftertians. 


1143z Gitertians 
Edw. 1. Ciftertians 
T Cong. Jan 

968 Benedict ine. 
Hen. 1. Benediftines 
1142 
1132 Ci 


BenediQtines 
Ciſtectians 
Benedictines 


600 


1147 
997 


7 oy 
1 
1550 
2 


2 


8 
2 
5 
2 
2 
4 8 
22 * 7 
5 11 F 
: 

4 

3 

4 

2 

6 


241 1 x 
337 14 


1716 5 

1988 14 

Can St Auſtin 5 5 
ſtertians 


| 4: "7 
25 1 
224 2 : 
293 10 16 
The 


8 


80 
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The Names of In what [When Of what Or- Of what va- 
Monaſteries Counties Found- ler. * per _ 
and Priories. | . 5 HO 3 


2 Ab. York 7. Ong. Benedictines 729 12 10 

in gbam A Lincoln 1048 8 — 317 1 
9 ton Ab. Dorſes 941 Benedictines 1166 8 9 
Hene pr. Surrey 1414 Carthuſians 7 12 
Sherborne Ab. Dorſee 370 Benedictines : 4 14 7 
Shrewsbury Ab. Salo 1081 Can St Auſtin 615 4 3 
Sibeton Ab. Suffolk 1150 Qiſtertians 250 I 5 7 
Sion Ab. L. & 24, Hen. $. Can St Auſtin 1731 


Smahfield E. A. E. J. Ciſtertians 602 11 16 
Southwick pr. Hampſh Hen. 1, Can St Auſtin 257 4 
Spalling Ab. Lincoln r Benedictines 761 ** 
ratford Ab. * . Ciſtertians 511 16 3 
Sulby Ab. th ton Steph Prem 258 8 5 
Strata Florids Cerdigan T. « Cong. 1226 6 
St, Swithins Wincheft 634 Benedictines 1507 17 
Tarrent Ab. Dorſet; Hen. 3. Ciftertians 214 7 
Taviſtock Ab. Devon 6: Benedictines 902 2 
Taunton pr. ».1. Can St Auſtin 336 8 
Thame Ab. Hen, 1. Ciſtertians 256 131 
Tewxſbury Ab. Glonceſt 715 Bene Ti 1 
Thetford Ab. Norfolk 1103 Clun 312 14 
Thernley Ab. Kent 972 Benedictine 411 12 1 
Than Ab. Tan, 1139 CanSt Auſtin 594 7 7 
Thur garton pr. Notting Hen. 1. Can St Auſtin 259 9 
Tchad Ab. Fl Hen. 3. Præm 242 16 
Tinnwnth pr. Durham | 397 11 
| Northans, A Cell to St Albans 511 O4 
Devon Rich. 1. Præmonſt 369 11 
Twineham pr. — 1042 Can St Auſtin 326 13 
Vale of * 5% Edw, 1. Ciltectians 214 03 


Goſs 
wad Ab. Tork K. Steph. Gilbertines 360 16 10 
Waltham Ab. E — 1060 Can St Auſtin 900 04 3 
Walden Ab. mou Benedictines 372 18 1 


Walſngbam A. Nel Can St Auſtin 391 11 7 
Walter pe, Jork 2 1. Can St Auſtin 221 03 10 
Werden Ab. Bedfordſh 4 Steph. Ciltertians 389 16 6 
Warſon pr. Can St Auſtin 239 10 

Welbeck Ab. OR K. Steph. Can St Auſtin 249 06 


Wenlock pr. 1181 Clun 401 7 © 
n Ge, 1098 003 05 1 
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334 © Wonksand Monaſteries. 
The Names of In what When Of what Or-'Of what va · 
Monaſteries Counties Found ons -* due per An. 

and Priorics:. . 1 
Mei Deerham. Norfolk Hen. 2. Pm 228 00 00 
- Weſtminſter EK Ep. Benedictines 3471 00 02 

Weſtacre Ab. Norfolk M. Ruf. Clun 2260 13 o7 
Whale Ab. Lancaf 1172 Ciſtertiaus 331 09 ox 
Whichy Ab Tork T.Cng. Benedict 437 02 0g 
Whorwil Ab. Hampſh K. Edg. Ben:di - 339 08 oy 
Wigmore Ab. Salop 1172 Can St Auſtin 267 02 10 
Wilton Ab. Wileſh K. Eth. Benedict 601 Ot 01 


. n * 


Mincheomb Ab. Glouceſt 787 Benedict 3091 18 02 


- Witham pr. Somerſet Hen. 2. Carthuſians - 215 15 00 
Wooburn Ab. Bedford K. Fohn, Ciftertians 391 18 02 
Wymundbam A. Norfolk 1139 Benedictines 211 16 06 


There were many other Monaſteries of leſs value, viz. un- 
der 200 I. per Annuw, of which 376 were Diſſolved by AR of 
Parliament, Anno 27 Hen. 8. cap. 28. but there was a Provi- 
ſo in that Statute to enable the King to continue any of them 
by his Letters Patents as he ſhould think fit, i 
By virtue of this Proviſo ſome of the leſſer Monaſteries were 
continued, and ſo were not actually Diſſolved till the 31 H. 
8. cap. 13. In which Act there is a Clauſe that the King ſhould 
have their Lands in as large and ample manner as the Go- 
vernors of thoſe Monaſteries held them, in right of their Hou- 
ſes, aud that ſuch of their Lands which before the Diſſolution 
were diſcharged of Tythes ſhould ſo continue; but Tythes 
were not mentioned in the firſt Statute. 87 
Now, where any of thoſe Monaſteries were continued | 
virtue of the King's Letters Patents, whoſe Lands were dif- 
charged of Tythes by the privilege of any Order of Monks, 
they retained the ſame privilege atthe time of the Diſſolution, 
by the Statute 31 Hen. 8. for tis expreſly Enacted, That they 
ſhould continue ſo diſcharged. 8 

But the Lands belonging to thoſe Monaſteries which were 
Diſſolved by the Statute 27 Hen. 8. and not continued by the 
King's Grant, did loſe this Privilege to be diſcharged of Tythes 
becauſe, immediately upon the Diſſolution, &c. the right 
Tythes did revert to the Secular Clergy, who had been unjuſtly 
deprived of the ſame ; and the Clauſe in the Statute 31 H.8. 
did not extend to any Lands that were actually Diſſolved by 
the Act 27 Hen. 8. 


And even when the te Lands were diſcharged ol payment | 


of Tythes, it was onl: whilſt they were in the Owners 


and - 


OS Monuments „ 385 
and not when Leaſed to Tenants, therefore, if any were in 
Leaſe at the time of the Diſſolut ion, Cc. hen thoſe Leaſes ex- 
pired the King was to hold them diſcharged of Lythes, and ſo 
were his Tenants, becauſe of the Prerogative of his Perſon, 
— could not be preſumed to be employed in Affairs of Hus- 

an ys © 3.100 21 pd nod ee ntige nr 1 14. _ ..; 

His Grantees likewiſe held them diſcharged of Tythes, (A 
but not their Tenants, for they wete intended to be proper 
Perſons for ſuch Employment. 1 

But nane of the Lands of thoſe Religious Houſes, which 
came to the Crown (b) after the Statute 31 Hen 8. ate exempt · 
jd from payment of Tythes, becauſe they can have no benefit of 
that Clauſe of diſcharge which is contained in the Act; ſo 
that all Lands muſt pay Tythes, but only ſuch as were diſ- 
charged from the payment thereof before the Statute 31 H. 8. 
and which came to the Crown hy yirtue of that Act, that be- 
ing the only Statute Law which diſcharges ſuch Lands, Cc. 


JO ona hz reien | 

Aae : 90 4114 39 Monuments. BID A Bob, b 1 l 7 5 
MY Lord Ott tells us, That eis the laſt Work of Charity 
Wa which we can do for the Deceaſed, to Build a Monu- 
nent for him, (c) and that jt' may ſerve to ſtveral good pur- 
poles, vid. to prove lits Pedigree, to ſne when he was Buried, 
and to put is in mind of Mortality, and therefore tis called 
Monument, beràuſe Monet nor quod ſumus.Mortale. 

Now, tho the Freehold of the Church or Churchyard where 
Monument is Erected may be in the Parſon, yet thoſe who: 
buld it, or tte Execlitors, may have an Action on the Caſe 
zanſt him ho defaces itt. 
"The firſt that w& meet with in our Books was, Anno 9 Ed. 
* 8 by the Lady Mob, againſt a Parſon, for 
aking. dd y n a Coat Armour of her Husband Sir Hugh Wych, 
the Cbappel iy bete he was Buried; the Parſon Pleaded that 
le dught to rake it don as due to him, being an Oblation. 
Nvertan who was then one of the Judges of B. R. told him, 
thit he thight as Well take away his Bible, Carpet and Cu- 
ſion, which he left in his Seat, aud that nothing could be an 
Oblation byt whats intended as ſuch by the Giver z but 
that a Cont Aﬀimiiit was ſet up by the Living, in Honour and 
Memory frhe Dead. 4. 6] f Ni on g TT STInE - 5 . 
A feeable with this year Book was the Caſe between Cryon + 
and ///, whi ry Lord Ce cites io be adjudged: in the 
Common Free, if dg Fo i oor od Itch 
0 Dyer 257. i) Ferdy Ir. 511 2 Rep. 47. , (e) 2 Inſt. 202 
I Ed, 4. 14 4, 6 1 ; n vs 127 - IG. 8 
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z3;5 - em__ — 
The caſe is Reported by Serjeant Moor, (4) but tis not to 
this purpoſe, for it was that a Man cannot preſcribe to a MW m 
Seat in the Body of theChurch,becauſe the Parſon and Church- MW fa 
wardens have power to difpoſe them to whom they think fit; WI in 
but that he might preſcribe to a Seat in an Ille, for that may Wl 
the 

Ste 

his 


\ 


be preſumed to be built either by his Anceſtor or the Owner 
of the Land, &'c. 4 : 1 N. abs 2 | i 3 7 

a Tis true, my Lord Coke there cites the Lady Greys Caſe, 

| who ſet up her Husbands Arms and Helmet in the Church, = 

and the Parſon took them down, for winch they brought an Wl ga 


Action on the Caſe againſt him, and adjudged that it wouk! Wl tn; 
He. * * 4 111 Ws | ? 3 OPEN. 0 tru 
C $44 | . I | to 

Mortmain. 93g 9 of 


E HIS is where Lands are given to ſome Spiritual Perſon ot 
1 Corporation, and to their Succeſſors. It was occaſion- 
. ed at firſt by the Monks perſwading the Ignorant People into 
| the beliefof Purgatory, where the Souls of the Deceaſed might 
be relieved by Maſſes from thoſe Torments which otherwiſe 
they would ſuffer, and by the ſame means would afterwards WW ci: 
be relieved from them, and this made them give to thole 
Houſes to find a Prieſt to ſay Maſſes every day for their Souls 2) 
And becauſe ſuch Lands were never to xevertto the Donor pa 
or his Heirs, and by that means the Services and other Profits N nic 
| due for the ſame were Extinct, therefore it was called a Gift dif 
| D mer Apes, that theſe i »,| 
w great was the | On ot korn er 

| Monaſteries would — moſt of the Lands in England, if 10 
1 ſome Statutes had not been made to reſtrain ſuch Giſts; the the 
[| purport of which were, viz. that grants of Lands to Relien cer 
ous Houſes ſhould be void, if made without the King's Licenſe, Wl . | 
that is, if they were held immediately of him; but if ſucm Wl of 
Lands were held of an inferior Lord, then the Licenſe mult 2 x 
be had both from the King and himmmͥm oo 
If there was no ſuch. Licenſe, then whoeyer had the Loheri- to 

tance might enter within a Year after the Alienation, and if 
lected, then the next. immediate, Heir might enter in the 
Half a Year, and if he did not, then urs Kine di 3 £7 FF 
But theſe Statutes did not altogether prevent. the een 


5 nuneaſie. 


Add. 


2 
— _— _—_ = "” 


(4) Moor 878+ 2 Rol. Abr. 2 
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to 2 — + Rfamation therehave been fone Caf s, 1 Fog 
95 


it; in Cambridge; for ts — . Ince of a a Scheler ere ” and 

ay Wl farther Deviied, that if any Cavil ſhould hinder this Beile oe or 
that the ſame ſhould not go to the College, by reaſon of the 

Statute of dlortmain, then he Deviſcd 1 it to Robert Newman aud 


iſe, bis Heir. 

ch, Upon an ien droveht by the Attorney General 2 25 
an zainſt Nmman, the Lands were decreed to the Colle fie vir · 
und due of the Statute 43 Elis. as being a Charitable Gift.(f) *Tis 


true, the Deviſe is 1 upon the 1 of in ills, 1 2 tis 
to a Corporation in ortmain; tis go u tute. 
of CUNT Uſes; ; N . 


1 \ 


Bleu. 


THERE » was 4 Duty paid at Furktals'by cur Sn Ars | 
ceſtors, which was called Smbolum anime, or the Saxon 
Sal Shot, and this payment was not only enjoyned by Coun- 
als, butby the Laws of Comms, one of our Daniſh Kings, 
It was due to that ch of which the Party deceaſed was 
a Member, and not to the Church where he nh Buricd ; the 
payment was always — in di and ſome are of Opi⸗ 


nion that this was the Original o Mortuaries, only with this 
Gi Uifference, by turn ing the payment c of Money into Gdods foe 
7 in the Reign of Hen: 2. ĩt e e and cuſtomary Da- | 
theſe ty for a Frecholder to gi ſt Goods as an Heriot to the 
d, if Lord of vhom he held n Lands, and that which was next to 
; the Bl the beſt wasto be given to the Church where the Party had re- 
ele ceived the Sacrament: 
cenſe, i was-acknowledgedby Archbiſhop Winchelſed 4, in the Reign 
2 of Edw. 1. th be an ancient Right due to the Church; and b 


2 Provineial Conſtitution made in his time, it was ſuppoſed 
to be due for T and Oblations which had been negle 
nher. to be paid by the Deceaſed; and therefore to ſettle a feaſon- 
able nation infuch Cafe, it was Decreed, that where. 
ter in third — of Three things, the Second beſt ſhould be, 
8 510 paid for a Mortuary; _ _ 
ont” By The like was Decreed by ſeycral Councils afterwards, 24 
fem particularly in a Provincial Council, in the, time of Archbi- 
Very ſhop Lan am,; Anno 1 R. 27 Where amongſt other things it 
. was Hecrerd, that if a Feme Covert died in the life time of 
b — — yay n Mortuar z: 
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And it was not only cuſtomary to pay this Duty, but it was 


uſual to bring ĩt to the Church When the Corps was Buried, 


and then to offer it as a ſalisfaction for the ſuppoſed negli 


gence in ſubſtracting Perſonal Tythes; (g) and from hence, 
as Mr, Selden tells us, it was called a Croſe Preſent. 
But cuſtoni obia ned againſt theſe very Dectees, for by the 
Statute cirou e agatis, which was made at the ſame time, 
the payment of a Mortuary was left to cuſtem, vix. that it 
ſhould be paid ubi dari conſuevit. And from hence my Lord 
by Law, but by Cuſtoᷣmn. 500 
Amd this appears very plain by the Statute 21 Hen. 8. cap. ö. 
which is now the ſtanding. Law concerning Mortuaries, viz. 
The Preamble recites, That Doubts and Queſtions bad been made 
not only upon the manner and form of demanding, bat of the Ne 
tity and Value of Mortuaries; and therefore it was enacted, That no 
Per fon ſhould demand a Mortuary, where by Cuſtom it hath not »ſv- 


Cue (h) infers, (and very rightly) that a Mortuary is not due 


ally been Paid, nor by the Death of a Feme Covert, and in this te. 


ſpe&that Law was conformable-to-the aforeſaid Conſlitution. 


It was further Enacted, That it ſhould not be demanded on ile 


Death of a Child; or of a Ber ſon nh wat not an Houſe-keeper, or of « 
Traveller, or of 5 Ti reſiding in the place where 2 Died, ww where 
the Good of the Deceaſed were not of the Value of 10 Marks, his 
Debrs he ing dedulted; and that no Perſon ſhould take aboue 3 & 4d. 
where the Gods did not exceed 30 l. nor above 68. 8 d. where they 
exceed 30l. and not 40 l. nor above 108. where they amount to 48 l. 
or more under the Penalty of forfeit ing ſo much 4s he tales or Demand: 
more, and lilewiſe 40 8. 10 the Party grie ved, to be recovered. by Ac- 
tin of Debt; and that if the Perſon ſhould happen to die in the place 
where he did no: dwell, the Mortuary muſt be paid where he did mf 
commonly Live, and i hat ſuch Mortuaries which had then been ſettle 
by Cuſtom, if leſs then abovementioned, {hold not be altered. 
Before this, it was the common Opinion, That à Mortu- 
ary.conld not be recovered bit in the Spiritual Court; and 
that if a Prohibition was brought, oonſultations in ſuch Caſes 
had always been Granted ; ſo is Fit x herbert (i) in his na 
Bre vium, viz. Where Culiomas del ſor the payment of a 
Mortuary, it ſhall be tried in the Spiritual Ceurt, and the 
reaſon is, becauſe that Court had the Original Cognizance of 
Mortuaries, and therefore it was held reaſonable that all de- 
pendencies on it ſhould be tried there. gh, 
I cannot deny but that there are ſome Caſes. in ihe Old 


— 


Books which tend this way, as An 10 H. 4. Plito 2.0 A 
22 2 ere 


ö rn * D An * | : 2s 
(.) Hiſt. Tyrhes, 287, (c) 2 Inſt. 41 GY F; N, B. fr, 53: (Fi J. 35. 
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præmunire facias was brought againſt the Vitar of S. for ſu» 
ing in the Spiritual Court for an Heifer, Cc. pleaded à Cuſtom 
in the Pariſh, to have the beſt Beaſt for a Martuary of every 
Pariſhioner dying there, and that ſuch 4 Perſon died pol 
ſeſſed of the Heifer which the Vicar would hate ſeiſed, but 
the Plaintiff privately drove it away, and thereupon the Vi- 

car ſued him in the Spiritual Court to produce it, now tho 
it was objected that this was.only a Chattel, and the Queſti- 
on was only about the Poſſeſſion, and for that reaſon it ought 
to be tried at Law, yet the Plęa was held gobd; becauſe the 
temporal Courts had no Juriſdiction of Mortuartes nor "of 
So Anno 2 H. 5, 10. in Jreſpaſs for taking an Horſe, the 
Defendant-pleaded to the Juriſdiction of the Court, for that 
he was Vicar of G. and the Plajritiff was Parſon of the fame 
Church, and that &. a Paxiſhianer died poſſeſſed of the 
Horſe which the Vicar took as a Mortaary, nov this had been 
2 good Plea if the property of the Horſe had been admitted to 
be in the Pariſhioner at the time af his Death, but that was 
denied, for he had only the Poſſeſſion and the Plaintiff claim- 
d the ee e ll 1. eee 
More Caſes might be cited to this purpoſe, but ſince the Sta- 
tute, the Law hath been adjudged to be otherwiſe, - for if 
the Cuſtom is denied, it 'ſhall.be ttied at Conimon Law, (a) 
and-a Prohibition ſhall be granted unleſs the Suit is for ſo 
much Money due for Mortuary, and the Plaintiff ſuggeſts 
that the quantum 18 ſettled dy the Statute, but doth not alledge 
tis of a leſs vallue, for in fuck cafe no Prohibition ſhall go, 
becauſe the Statute doth not take away the Juriſdiction of 
te Spiritual. Court, 7 . nn 
So if tis admitted that a Mortuary (6) is due by Cuſtom, 
but, the Parties differ to whom it,ought to be paid, whether 
to the Impropriator or the Vicar, a Prohibition ſhall not be 
granted becauſe the Cuſtom is admitted, | 
But where the Cuſtom is denied it ſhall be tried at Law, 
le) becauſe Cuſtoms are part of the Law of the Land, there- 
fore where tis alledged de modo decimandi (d) it ſhall be tried 
at Common Law. ns on eee 
When the ſecond beſt thing was to be paid for:a Mortuary, 
it was lawful for the Party to ſeizeit where he could find it, 
but ſince Mortuaries are now reduced to a certain Sum of 
Money where due by Cuſton, it ſeems reaſonable that an 
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of 40. to the Party grieved, and for fo muth more as was 


. wittas is brought; then if the Clerk of a Stranger fh ufd come 
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Action ef Debt ſhould lie for the recovery of ſuch a Duty 
but tis plain, that ſuch an Action will lie ſor the Sab nde 


taken from him . the vallue mentioned in the Statute, 
and of ſaah an action we have a ade ang Lord 1 
(% 8 eg 27 
| 22 5 wy 3 Tea Py 1 min 15 
4 Ne ee, ach bote 
Wy 1 at vie e 
HIS. a a Je! Wb did 0 the Ordinty, and 
may be bicught either by the. Plaintiff *or' Defendant in 
A TM impedit, and tis to command him woe ls admit the 
Clerk of the other Party pendente lite. 

If the Biſhop ſhould admit the Clerk, WF. ang this 
Writ and the Pan ſhould: recover in the Qa impedir, be 
may then bring a Ozare incumbr u © againt him, And re- 
move the Clerk which came iti pend in > the Action by an 
Title whatſoever, -and if tis found by Verdict; that the B. 

did inctimber the Church aſter the Ne adwitia 5 defivered, 
within ſit Months after the Avoidance' tte Jury may 
— Damages, but his Temporalties are not to be ſeiſed for 
this contempt as they aue an Attachment pr 2a Prohi- 
bition. ; 
* The Clerk. thunremored} tho" he bath a right That! never 
recover it but by a Quare impedit, but if no rit of Ne ad- 


in pendente lite by a good Title heſhall hold ft. 

his Writ bet brought in the County &bere the Church 
13, and within ſix Months after the Avoidarive, for otherwiſe 
the Biſhop will have a Title to preſent by - Laple, but tis ve- 
ty rarely brought, becauſe ſince the Reformation the Biſho i 
an vo manner of ny in Adrmiffiotis, which was 
A 8 Tat 
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Uu wis Title 1 hall "_ a ſhort Accomm! of th 5 

e Epocha. 16 
being conquered by Julius Ceſar, and the People WM 3 
hs] ing very expert in Aſtronomp, he brou he from thence th 
2 more perfect account of the Solary Year t u what ws WM 1 
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Mew Seile. 391 
It was firſt drawn up by Soſſgenet and publiſhed by Falins 
Ceſar forty five Years ethe Birth of our Saviour, and 
from bim tis called the Julian Tear ;- it was ordered by him 
to be obſerved throughout the Empire, of which England was 
then a Province, and this account is ſtill retained here, and 
called by the name of Old Stile, which 1s thus: 

The Year was ſuppoſed to conſiſt of 365 days and ſix Hours, 
which hours are an Appendix to the Year, but could not 
conveniently be added to it, therefore they were ordered to be 
reſerved to the end of four Years, and being then added to- 
gether they made a whole day, which day was to be inſert- 
ed at the end of February, becauſe that was not only the 
ſhorteſt but the laſt Month of the Year, and this made 29 
days in that Month, and tis called an intercalary day. 

For the better underſtanding this matter, it is neceſſary to 
ſhew that Romulus divided the Lear into ten Months, but 
Numa Pompilins added two more, which were Fanuam and 
February, and to the laſt he gave only 28 days. 

Now becauſe the 23d day of Febraary was fix days before 
the Calends (that is, the firſt day) of March, reckoning that 
day incluſively; for every firſt day of the Month was the firſt 
of the Calends of that Month, therefore every fourth Year 
they reckoned the ſixth day of the Calends of March. twice 
over, or two days tozeather, that is, on the 22d and 23d 
days of February, one of which days is excluſwe and the other 
ncluſtye of the ſixth day of the Calends of March, and for 
that reaſon the encreafing day is called Dies bis Sextus, and 
<> ind the Year Annas Bifſe xtilis or Leap Year, becauſe it was 
iſe a day longer then other Years. ; 

e- We being once ſubject to the Romans received the Julian ar- 
; count from them, and purſuant ro their method, we keep the 
1 Year within the compaſs of 365 days, and the Parliament 
Anno 21 H 3. Enacted that the encreaſing day in the Leap 
Year, and the day going before ſhould be accounted for one 

Gay, and this is called Old Stile. ; Ss 

| ut becauſe there wanted cleven Minutes in the ſix od 
he Hours according to the Julian account, and the 
| and Sotftices looſing ſomething every Year were found Anno 
ll WM 1582, to have gone back ten whole days; therefore Pope 
cc 1257 the 13th, by his own Power and Authority ſet aſide 

this old account, and by the help of Antonias Lilius reform- 

dd the Calendar, cutting off ten days in the Month of October 
u that Year, fo that he skipped from the fourth to the fifteenth 
aay of that Month, and becauſe the Saints to whom thoſe 
reed days were aſcribed ſhould have their due obſervance 
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(amongſt which St. Luke was one) that Pope 2 that 
all of them ſhould: be commemorated on the fiſteeth day of 
October in that Year, and this is called the Gragerian account 
or New Stile, and is ere in moſt — 2 3 oy eo: 
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ls is the offering of a Clerk to him who hath theright 
dl Preſentation, that he may preſent him to the Ordi- 


- This right of Nomination a Man may have by Deed, and 
in ſuch caſe if the Patron ſnould refuſe to preſent to the No- 
minee, or ſhould preſent anbther, he may bring a Quare im- 
pedit againſt him, (b) and it ſhall be quod permittat eum pra- 
ſentare and not nominare, &c. but the concluſion of the De- 
claration ſhall be & ea ratione aud ipſum pert inet nominare, ſuch 
à perſon who ought to preſent him to the Ordinary, and that 
the Defendant doth hinder him to nominate. and if he reco- 
vers, the Judgment muſt be quod Epiſcopus admittat Clericum al 
nominationem uur. 
The Nominator muſt appoint his Clerk within ſix Months 
after the Avoidance, for if he doth not, and the Patron pre- 
ſents his Clerk before the Biſhop hath taken any benefit of the 
oo he is bound to admit that Clerk; - 1 
But where one hath the Nomination and another the Pre- 
ſentation, if the right of Preſentation ſhould afterwards come 
to the Queen, it hath been held, that he thar hath the Nomi- 
nation will be entituled to both, becauſe the Queen, who 1s 
to preſent, is only an Inſtrument to him who Nominates, and 
tis not becoming the Dignity of a Queen to be ſubſervient to 
another, but I think rather with Juſtice Doderidge, that tho 
Nomin ator ſhould name one to the Lord Chancellor, who in 
the name of the Queen ſhould preſent to the Ordinary. 


SD * 7 
* 


And as the Preſentation, ſo the right of Nomination may Pat 
be forfeited to the Queen, tis true, it the Patron upon a cor- ] 
rupt Agreement unknown to the. Nominator, preſents his lea 

Clerk, this ſhall not be prejudicial to the Nominator within al 
the Statute of Sy»ony, but if the Nominator Corruptly agreeth cu 


— nominate, his: right of Nomination ſhall be forfeited to the 
— =» | 7 | e A Va 
» Juſtice Doderidge found out a very nice diſtinction relating for 
to a Nomination of Clerk which was thus 


4 Sh n WY | 
8 


1 
* . * 1 5 9 1 
CG) Moor 470 J DET $5 Loa” Hear Yes r 
N 8 | 
+ * 0 


„, 


Tenant 


at 
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mination of a Clerk, this he tells us ſhall bind the iſſue in Tail 


liament, Ceſſion, 
tion. | 


. 


he had grant- 


And laſthy in the caſe of a refuſal of a Clerk by the Ordi- 
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394  Notite, 
Ceſſion.] Where an Avoidance is by Con the Patron i 
8 to take Notice thereof at his Peril. Yoon it 1 
Death. ]. He is alſo bound to take the like Notice upon an 
Avoidance by Death, and in ſuch caſe the fix Months are to 
be accounted from that time in which he (d) might reaſonably 
have Notice, and not immediately after the death of the In- 


 Depzivation.] In Caſes of Deprivation Notice muſt be 
ou to the Patron by the Ordinary before the Title by Lapſe 

hall accrew, and this muſt be perſonal Notice if the Patron 
lives in the ſame County, but if in another County, then 
Notice mutt be publiſhed in the Pariſh Church and fixed on 
the Church Door, but this is »ltizmm refugium as my Lord 
Dyer (e) calls it, for if it can be done in Perſon tis better, and 
— to whe tee, that ſuch notice muſt expreſs () the cauſe 

Deprivation. [03 2098 3248 We | 

But in this caſe Notice or not, ſeems chiefly to effect the 
Ordinary, "fot he ſhall have no benefit of 'xTapſe, till No- 
tice given to the Patron, and his refuſal for ſ Months; but 
the Church being actually void upon a Deprivation, the true 
Patron is at his Peril to take notice of it in reſpect to a Stran- 
ger, tho he is not bound to do it in reſpect to the Ordinary, 
for if a Stranger (g) ſhould preſent, and his Clerk is admit- 
ted and inſtituted, and the ſix Months paſs, he bath got a 


the Ordinary 
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Clerk 


is now eſtabliſhed by (i) AR of Parliament, and of fuck 
Avoidances the Patton mutt take notice at his Peril, © 
Reſignation.) In caſes of Reffonation Notice muſt he given 
to the Patron, and that by the Ordinary to whom the Bene- 
fice was reſigned, and if he ſhould die before he gives Notice, 
the Guardians of the Spiritualties mult do it, and if they neg- 
lect, then it mult be done by the ſucceeding Biſhop before any 
Title of Lapfe ſhalt accrew to bim. 
Now in this cafe” as well as in cafes of Deprivation, the 
Patron may take notice if he will, but if he ſuffer a peer, 
to preſent, and his Clerk gets ad miſſion, Cc. and the 
Months paſs this Preſentation and Incumbency make an 
Uſurpation, becaufe the Induction is a publick and notort- 
aus AR, (1) and therefore the true Patron ought to take No- 
tice of it at his peril; that he may provide a proper Remedy 
within time, and not looſe his Preſentation, 1 — the Re- 
nation was hy fraud and contrivance to defeat the true 
atron, for then nice muſt be given of the Reſignation. = 
If the Biſhop refuſed to admnt the Clerk 
Befuſal.of the preſented to him, in ſuch caſe he mult give 
cle. notice to the Patron, and ſhew for what 
reaſon he refuſe, ( and this muff be in 
ſome reaſonable time, a Month is tob long 
But they diſtinguiſh between # Clerk of a Spiritual Per- 
ſon and of a Layman, (v) for in rhe firſt caſe he 18 not bound 
to give notice, becauſe a Spiritual Perſon ſhould have pre- 
ented one qualified in all reſpecd fit for the Cure; but he is 
bound 10 give notice to a Lay-Patron where he refuſes his 


Iis a common Opinion that the Pariſhi- 
Setting out oners are bound to give the Parſon Notice 
Tithes. of ſetting out their Tithes ; tis true, the 
Canon Law obliged them ſo to do, but tis 
otherwiſe by the Common Law which prevails in this caſe, 
for if the Pariſhioner ſets out his Tithes (o) truly, he is not 
bound to give Notice either to the Parſon himſelf or any other 
—— Notice at the Church of 'the time when he ſhall ſet 
He cannot obſtruct either the Parſon or his Servants to be 
there, (y) who are bound to carry the Tithes away in con- 
venient time after they are ſet out, if they neglect, in ſuch 
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caſe the Pariſhioner ought to give Notice that the Tithes are 
{et out, otherwiſe he cannot have an Action for not carrying 
them away. 3 K * 8 | oo." FF," 55 3 8 
O bite, Oblations, Obventions. 
AN Obi was an Office performed at Funerals when the 

1 Corps was in the Church and before it was buried, it 
afterwards, came to be anniverſary, and then Money or 
Lands were given towards the maintenance of the Prieſt who 
ſhould perform this Office every Vea. 
-.. .Oblations and : Obventions are two words, | ſignifying the 
ſame DG, and are uſually accounted to be whatever is given 
or offered by Religious Chriſtians to God and the Church, 
whether in Lands or Goods, and tis not material whether 
ſuch things are given by Will or otherwiſe. 11243 Ent! 
is probable that the Example of St. Paul, might incite the 
primitive Chriſtians to offer theſe Gifts ty thꝭ: Church, for he 
appointed every one of his Corinthians and Galatians to yield 
ſometfüng to God for the Saints every Lord's Day; but this 
being thought too often, therefore Tertullian tells us it was af- 
terwards done every Month, and then ad libitum, but it was 
always the Cuſtom for Communicants to offer ſomething at 
receiving the Sacrament, as well for Holy Uſes as for:relief of 
the Poor, . which Cuſtom. is or ought to be-obſerred- at this 


Darn eie © 5 ut i ut 5: 
In the firſt Ages of the? Church thoſe depoſita: pletatis. (9) 
which are mentioned by, Tertullian in his Apo . 
nan 5 | | : = 7 

all voluntary. Oblations, and they were received in lieu of 
Tithes; for the Chriſtians at that time lived chiefly in Cities, 
and gave out of their common Stock both to maintain the 
Church and thoſe ho ſerved at the Altar. 475 


Zut when their. numbers encreaſed, and they were ſpread 
abroad in the Countries. then a more fixed; Maintenance was 
neceſſary for the Clergy, but fill Oblations were made by 


the People, which if in the Mother-Church then the Biſhop 
had; hajf, and the other was ginided. amongſt the Clergy, 
but if offered in a Pariſh-Church then the Biſhop had a third 
,part and nomore... .. 7 3 os foto 2 hp 4b 
_ Theſe Oþlations which at firſt were voluntary, did after 
- wards. by.a. continual payment become due by Cuſtom. 
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Obits, Oblations, Dvventionss 397 
Tis true, there are Canons which require every - one who 
approaches the Altar to to make ſome Oblation to it as a 
thing convenient to be done. FRIES. ati FE TBD 
But at the great Feſtivals all People were obliged'to'offer- 
ſomething, not only as convenient but as a Duty, but the pro- 
portion was, left tothe Diſcretion of the Giver, and I think 
with great reaſon, for the bounty of the Chriſtians in thoſe 
Ages was ſo great, that Men would build Churches on their 
own Lands on purpoſe that they might have an equal ſhare of 
thoſe Oblations with the Clergy. * TED 
And this might be the occaſion that the Emperors Craftan- 
tine and Yalentinian made Laws to Prohibit ſuch exceſſive 
Gifts, which in thoſe 4ays were kept in Store-houſes built for 


that very purpoſe, 


But in ſucceeding Ages there was little occaſion for ſuch 
Laws, for the Zeal of the People were ſo conſiderably abated, 
that inſtead of thoſe Repoſitories the Clergy had little Cheſts 
tocontein thoſe Gifts, till at laſt they dwindled into fo ſmall 
LD that now they can ſcarce be felt in the Parſon's 

dent? Fs 23005 | „„ 

Beſides, thoſe Oblations made by the living, it was then al- 


ſo uſual to offer ſomething at the death of Perſons, which our 


Saxon Anceſtors called the Symbolum anime, andawe, : from 
them, call it the Saxon Soul Shot, and this was at firit diſtinct” 
from a Mortuary, tho probably it might afterwards give a 


ne to that Duty. 


There were many other occaſional Oblations in thoſe days, 
upon particular Services, but at certain times, as at Marriages, 
at Churching Women, and theſe were due by Cuſtom; the 
Oblation of Fowls at Chriſtmat, and the firſt Fruits of Corn 


payable on St. Martin Day. | 


The Offerings likewiſe at Eaſter are due by Cuſtom, for they 
are not voluntary Oblations, but are paid as a Compoſition 
tor Perſonal Tythes due at that time, and not for Sacramerits, 
as ſome have imagined, for if ſuch Offerings are not Perſonal 
Tythes, then none are paid in England; for vvho pays any 
thing out of the profits which — manual Occupations 
or for Merchandize, beſides theſe Cuſtomary Offerings at 


er? . 18 RR 
Theſe are confirmed by the Statute (a) to ſuch Perſons, and 
to be paid in ſuch places where the ſame hath been uſed to be 
aid for 40 years before that Act was made, but Day! La- 
Ourers are excepted. „ | 8 > 45:14 Fx 1 5 2 | Dar wort. 
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That Statute like wiſe enjoyns that the payment ſhall be 
made in the place where the Party dwells, at ſuch four Offer- 
ing days as heretofore, that is, at Chriſtmas, Eater, Whitſontide, 
and on the Feaſt-day ofthatSaint to wham the Pariſh Church 
vas Dedicated, and if no fuch Dedication, then it was to be 
paid at Eater. F HATH 

Thus the Profits of the Churches in London, and in other 

eat Cities, were criginally Oblations and Obventions, which 
for many Ages have been called Tythes ; they could not be 
Prædial unleſs the Houſes grew out of the Ground, and they 
could not be mixt Tythes : For tho ſomething might ariſe by 
the induſtry of Men, yet it was not out of the Earth, fo thatit 
mult be a Perſonal Tythe or nothing, and theretore thoſe cu- 
ſtomary Offerings at Marriages, Churching of Women, Cc. 
which. were paid beforethe Statute, ought to be paid now, and 
are recoverable in the Spiritual Court. | 


Ordinat ion. 


T H E Apoſtles appointed Biſhops, Prieſts and Deacons to 
+ _ be the ſtanding Guides and Governors of the Church, 
and. becauſe there ſhould be a Succeſſion of them continued in 
all Ages, for the peace and preſervation of thoſe Churches 
which they had Planted, therefore tis neteſſary that there 
ſhould be a Power lodged ſame where, tp ſet a-part ſome di- 
ſtinct Orders of Men to thoſe publick Offices, and this is called 
Ordination TUE AST 1185 
All hold it neceſſary that there ſnould be ſuch a Power, but 
they diſpute where it is. a ta 
Theſe who diſſent from Epiſcopacy affirm, that a Man 
ought not to take upon him the Miniſtry without a lawful 
Call, which is very true. They likewiſe agree, that Ordina- 
tion ought to be continued, and they define it to be a ſolemn 
ſetting a-part ſome Perſon to a Church Office, but they fay 
tis not only to be done by impoſition of Hands and Prayer, 
but with Faſting by Preaching Presbyters, and that thoſe who 
are not ſet a- part themſelves for the work of the Miniſtry, 
bave no Power to joyn in ſetting a · part others for that pur- 
2 and this form of _ inns ou — to * Par- 
ment, in the year 1643. by an aſſen thoſe Perſons, in 
order to be Rautded. ar boo df N n MARES 140 (1 
| There are another ſort of People who diſſent from Epiſco- 
FN and they hold, that where there are no ſuch Preaching 
Presbyters, in ſuch- Caſe. other Perſons. ſufficiently qualified 


And approved for their Gifts and Graces by other —_— 
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ination. 399 
being choſen by the People, and ſet a · part for the Miniſtry, 
by Pra yer and Faſting in the Congregation, may, exerciſe that 
Oftice ; ſo that ſome place the Power of Ordination in ſimple 
presbyters, and others in the People. n rt 


There are ſome who have advanced very ſtrange notions of 
Ordination, telling the World that tis not to be Juſtified ly 
the Scripture, that the word it ſelf ſignifies a lifting up of 
Hands, and is uſed in Scripture for giving a Vote, which in 
all popular Aſſemblies is Cuſtomary even at this day; from 
whence they infer, that the Chriſtian Churches were at fuſt De- 
mocratical, that is, the whole Congregation choſe their Pa- 
for, and that by virtue of ſuch choice he did not pretend to 
any peculiar Juriſdiction diſtinct from others, but he was only ' 
approved by the Congregation for his Parts, and appointed 
to inſtruct the People to viſit the Sick, and to perform all o- 
ther Offices of a Miniſter ; and at other times he followed his 
Trade, and that the Chriſtians 1n thoſe days had no notion 
how a Paſtor could pretend to any Succeſſion to qualiſie him 
for the Miniftry, for that the pretence of diſpenſing Divine ' 
things by a meer humane conſtitution, was ſuch an abſurdity, 
that ĩt could not be reconciled to Reaſon. - 1 

This and many more ſuch calumnies were caſt on Ordina- 
tion, and the Biſhops themſelves were called Ordination Mon- 
jon but it was by thoſe who alledged that the purity of the 

hriſtian Religion, and the good and orderly Government of 
the World had been much better provided fox without any 


BY 7 ſhall ſhew from Scripture, from Antiquity, and from 


me concurrent Teſtimony ot the Fathers, that Biſhops had, 


and ought to have the Power of Ordination. 
When our Saviour eſtabliſned the Chriſtian Church, he 
made his Apoſtles Governors thereof, and veſted them with a 
Power to ordain others to the Miniſtry, and · accordingly they 
ordained the Seven Deacons, and conſecrated St. James Bi- 
ſhop of Feraſalem, and he ordained Presbyters of that Church. 
That Timothy, as ſoon as he was made a Biſhop of Epheſus, 
by the great Apoſtle of the Gentiles, but not before, had this 
wer of Ordination, this is allowed by St. Chryſo/tome him 
f,, who magnifed the power of Pregbyters more than any of 
the Fathers, and he proves it thus, viz. becauſe. St. Paul gave 
x ra ri not to admit any one raſhly to aa Eccleſi - 
ICA Nach bags 3 £1.95 377 * 2 1 8 

Lis true, he likewiſe bid him not to deſpiſe the Gift which 
was given do bim by Prophecy, with laying on Hands of the 
npany vf Elder ip ; but he could not mean by 8 
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words an afſeinbly of Ordinary Pregbyters, for as ſuch they 
could not have conferred any*extraordinary Commiſſion, ei- 


pecially upon Timothy, betanfe he was at that very time a 
Bi op, and ordained by St. Paul himfelf; © * 
ie bad 4 furifiiction over all the Presbyters of jc, 
for he had power given him by that Apoltle to enquire jnto 
their Converſation and Abilities, and then to admit them in- 
to that Holy Of 
wiſe. . n 5 2 | 1 
Titus bad the ſaine power throughout that populous Iſland 
of Crete, and theſe things are ſo plain, that they muſt deny the 
Authority of the Scriptures, who deny the power of Ordina- 
tion to be originally in Biſhops, and therefore they have in- 
vented a ſenſeleſs ObjeRion, wiz. that tho Timothy and Titus 
were ſuper or to Presbyters, yet their power was but Tempo- 
rary, for they were choſen by the Apoſtles at that time upon 
a particular occaſion to preſide in the Aſſemblies of Presbyters 
to moderate the Affairs of thoſe Churches, which power was 
to determine at the expiration of their Communſſion, . 
But this cannot be proved by Hiſtory or any Records, tis a 
meer imaginxy Whimſie, contrived to make a Parity between 
thoſe. two diflin& Orders of Men, and it can have no founda- 
tion in Scripture, from the promiſcuous uſe of the words Bi- 
ſhop and Presbyter, for tho tis true that the laſt is/uſed to 


ſhew the humility ofa Biſnop yet tis as true that the word A- 


poſtle is likewiſe uſed to ſhew his Su jorit ß,. 
Fo that in the primitive times Biſhops.ordajned as Biſhops 
and not as Presbyters, and the very act of Ordination was not 


then a power of Order, but it was an act of Juriſdiction. This 


diſtinction hath ſince been found out by the SuhooImen,; for᷑ in 
thoſe days, as it hath been already obſerved, Biſhops and Preſ- 
byters were accounted diſtinct in Order, whatever hath in late 
years been advanted to the contrary, ' © x. 
Therefore the Objection that a Biſnop and Presbyter were 
neither diſtin& in Order or Office, that tho the Apoſtles and 
thoſe vho immetately ſucceeded them, exerciſed a larger ho, 
riſdiction, yet it was granted to them by our Saviour, as they 
were Apoſtles, and did in no wiſe concern their Succeſſors, to 
whom he gave no ſuch Authority,” nor any manner of ſupe- 
riority over their fellow Presbyters. Theſe, and ſuch like, are 
Doctrines which neither agree with the Scripture, nor with the 
Fathers, they 2s contrary to the plain and conſtant uſage in 
the Church for ſixteen Hundred Vears, during all which time 
moſt Chriſtian Churches have been governed byBiſhops ; and 
tho ſome of the reformed hail not that form of Ghent - 
a mong 


ice if he found them qualified, and not other- 


Dwination; 40r 


nongſt them, yet Calvin aud Bez.a, who were the moſt leam- 
d amongſt them, have approved and commended it, and not 
only ſo, but lamented that they were not permitted to retain 


t. by 
| But to ſhew that a Biſhopand Presbyter were not accounted 
by the Fathers to be the ſame thing, I ſhall inſtance the Opi- 
mons of Clemens Romanut, and Hermes, who lived and wrote 
in the firſt Century, and both of them affirmed they were di- 

ſtinct in Order, and fo did St. Ignatius, and others in the ſe- 
cond Century, ſo that we have at leaſt as equal Authority to 
believe that this power of Ordination was originally in Bi- 
ſhops, as we have to believe ſuch parts of the Scripture to be. 
Canonical, becauſe thoſe Books which were Apocryphal were 
not divided from the other till theſecond Century, and there- 
fore thoſe which are admitted to be Canonical by the Church, 
muſt depend upon the credit of thoſe Fathers who lived in that 
rery Century. | 1 e 3 

If we look into the Eccleſiaſtical Hiſtories, we ſhall find 
flat this power was in the Biſhops, in the firſt four Centuries, 
tis evident from the Apoſtolical Canons in the third Century, 
and by ſeveral other Canons made in General Councils; and 
o the Presbyters of the Weſtern Church were allowed to lay 
on their Hands at Ordinations, at the ſame time with the 
Biſhop, yet that was not of neceſſity, but only for the greater 
ſlemmity of the Act, and this is allowed by Salmatias himſelf, 
(4) who cannot be thought partial in favour of Epiſcopacy. 

But there are ſome who will have it that St. Ferome in his 
Epiſtle to Evagrius affirms, (b) that the Presbyters of Alex- 
adrid ordained their own Biſhop from the time of St. Mark to; 
the time of Herdcles, and Dioniſius who were Biſhops and 
Presbyters there, and this is produced as a common Allega- 
ion againſt the Right of Biſhops to ordain, cc. 

But it will appear otherwiſe upon Reading the Words, for 
be tells us, that they Choſe one out of their number, and pla- 
ed him in higher degree than the reſt whom they called a Bi- 
ſhop, juſt as an Army chooſes a General, &c. ſo that he ſpeaks 
ofthe Election, and not of the Ordination; for the placing a 
Perſon on the Biſhops Throne was in thoſe days a ſign that he 
was the Man Elected, but the Ordination was performed by 
ther Biſhops, „ „ 
lis true, ſome Presbyters did undertake to ordain without 
theBiſhops, but thoſe Ordinations were always condemned 
& invalid, and to be meet uſurpations upon the power of 
f 
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tempted to be made Biſhop of Rome, but ſent for three Biſhops 


ers and Miniſters of the word; that ſuch Preachers muſt not 
. aſſume that Honour before they were called, but muſt be or- 


_. - Onination, | 
Biſhops, and even MN himſelf, who was a Presbyter at | 
Rome, anda 8 diſturber of that Church, would not venture ab 
on ſuch an Ordination when he oppoſed Cornelius, and at- 


out of remote parts of Italy to ordain him. | 
After all, we are told by a late wrong aſſerter of the Rights 
of the Church, (e) that Archbiſhop Ganmer at a Conſult of the 
moſt Eminent Divines of bis time gave it under his Hand, 
that the Ceremonies, and Solemnities uſed in admitting Bi. 
ſhops and Prieſts to their reſpective Offices were not of neceſſi- 
ty, but only to preſerve Order, and that God never promiſed 
more Grace in committing the Eccleſiaſtical, than the Ciyil 
Offices; for the Scripture doth not require that a Biſhop ſhould 
be Conlecrated, ſince the very Election or Appointment is ſuf- 


ficient, | 

But with his leave, tis gery doubtful whether that Archbi- WW and 
ſhop was ever of that opinion, but if he was he came to be bet. to ſ 
ter adviſed, for he changed it, and this appears from his Ser- ord 


mon concerning the Authority of Kings, which is in his Book 
entituled Caechiſmus, and there he obſerved that St. Paul poſi 
tively declared it to be neceſſary to Salvation to have Preach- 


dained to that Holy Office, and ſent to us by God, and that 
except they are ſo ſent they cannot teach with effe&t. 

I know it has been objected againſt my Lord of Sarum, that 
in his learned Articles he ſeems to favour that ſuppoſed opi- 


nion of that Archbiſhop, by telling us, that if a company d the 
Chriſtians find the publick. Worſhip defiled where they live, ſhar 
and do not know where they may conveniently worſhip God B 
in a regular way, in ſuch Caſe if they ſubmit to thoſe who are Pari 
ordained-to the lower Functions, or by a common Conſent {tt WI Of 
up one of their own number to be their Miniſter, and ſhould BF (d) 
om ſuch a beginning grow up to a regulated Conſtitution, Wil ben, 
tho they are quite out of all Rule, yet if the neceſſity 1s real, Felle 
- even our Church did for above half an Age, after the Penning Lr. 
thoſe Articles, acknowledge a Foreign Church thus conſtituted I 2 
to be a true Church as to the Eſſentials, notwithſtanding it e 
—— irregularly formed, and continued (till to be an imperfect . 
tate. . Bp to a 
From which Paragraph tis inferred, that if a Miniſter Perſ 
ſhould be thus ſet up without Ordination by a A th tena 
would be to lodge an original —— in the People, in fayout 
| of thoſe who diſſent from Epilc : ook 


OPACY. 
(c) Rights of rhe Chriſtian Ghurch, fo, 178, 


* 
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* 
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Onination. | 
how far this may be allowed in Caſe of 
abſolute neceſſity, tho tis very improbable that ſuch a Caſe 
can ever happen, becauſe Biſno 
by the appointment of God himſelf, he will never ſuffer them 
to turn all Hereticks at once, but ſome will ſtill remaiu Or- 
thodox, to whom thoſe Perſons who.are qualified ma 
to have their Epiſcopal power communicated to them. 
But as for the quibble that which is out of all Rule can ne- 
yer grow up to a regulated Conſtitution, 1t ſeems to me to be. 
Winticiſme, for every one knows that the Pagans 
e falſe Gods have Rules and Orders in their folemn 
acts of Worſhip, and ſo from a wrong Foundation have grooẽ n 
up to a regulated Conſtitution, tho they are out of the true 
Rule by which the Church of God is governed. 
Having ſaid thus much as to the neceſſity o 
and in whom the power to ordain is Lodged, I ſhall proceed 
required by the Law of thoſe who ate to be 


And firſt I ſhall take notice of the (c) 
hat is required Canon, which requires that no Man ſhall 
of thoſe who are to be ordained without a Title, and be- 
| cauſe ſome Perſons may not apprehend 
what is meant in this place by the word Title, I (hall explain 
what it is. | 
A Title, as it relates 


1 ſhall not enquire 
being ſer over the Church 


Ordination, 
to ſhew what is 


be 0zdatned, 


to the Clergy, was originally no more 
than entring their names in the Biſhops Roll, and then they: 
to aſſiſt in the Miniſterial Functions amongſt 
the Preachers of that Dioceſs, and they bad a right to have a 
ſhare out of the Common Stock or Treaſury of the Chur h. 
But ſince Churches were Built, and Dioceſſes divided into 
Pariſhes, a Title is now an aſſurance of being employed to 
Officiate in ſome place of Divine Worſhip ; for by the Canon 
(d) no Man is to be ordained mnleſs he is to be a Curate or Incum - 
bent, or to have a Miniſters place in ſome Church, or unleſs he is 
Fellow of ſome College in our Univerſities, or Maſter of Arts of five 
Tears ſtanding, and liveth there at his own CoSts ; and that the Biſhop 
who ordains a Clerk without a Title 
ſome Benefice. | 4 1 
In conformity to this Canon, Archbiſhop Lau ſent Letters 
to all his Provincial Biſhops, requiring them not to admit any 
Perſon into Orders, but thoſe who had a Title for their Main- 
tenance, in which Letrers he declared what ſhould be a Title. 


bad Authority 


ſhall keep him till preferred to 
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404 Oddinatlon. 


A A Preſentation to ſome Eccleſiaſtical preſerment, a Certifi- 


cate that he is provided of ſome void Church; a Grant of ſome 
Petty Canons Place, or the like, in a — or Cathedral 
| oy X90 or a 
Chaplain there; a Maſter of Arts of five years ſtanding, &.. 
or if the Biſhop who ordains the Clerk intends ſhortly after. 
wards to admit him to ſome Benefice or Curacy then void. 


Mr. Prynn, who found fault with every thing either (aid or | 


done by that Archbiſhop, (e) tell us, that this ſeemed very 
fair prims facie, but that there was anguis in herba, becauſe 


 . Neither a Lecturer or Chaplain to a Nobleman was allowed by 
the — > 6 be a Canonical Title, and that by this 


* 


means young Divines would be made more dependant on 
Biſhops than on the Lords or Commons, which is a falſe Sup- 
geſtion, for their right of Preſentation was not impeached by 
thoſe Circular Letters, or any thing therein contained. 
There is another Canon (f) which prohibits Biſhops to ad- 
mit any Perſon to Orders, who is not of his own Dioceſs, un. 
leſs he is of one of our Univerſities, or bring Dimiſſory Letter 
from the Biſhop in whoſe Dioceſs he reſides. 
And by the Statute 13 Eliz. cap. 12. he who is to be ordain- 


ed Prieſt, muſt bring a Teſtimonial from four Perſons (known 


to the Biſhop to be of ſound Religion) of his Life and Doc- 
trine, that is, as tohis Manners, for the chief things to be en. 
quired into are, whether the Perſon be comendandns ſcientia & 
moribss, and the Biſhop himſelf is the proper Judge as to his 
Learning, but he muſt be directed as to his Manners, by the 
Teſtimonial of other Perſons. We . 

I ſhall now proceed to ſhew the ancient form of ordaining 
Prieſts and Biſhops, but it will be a very difficult undertak- 
ing to give a true Account of the form of Ordinations in the 


Primitive Churches, becauſe many of the Regiſters of thoſe 


Churches were Deſtroyed by the Perſecuting Heathens : | 
However, I ſhall givea fair Account of thoſe Forms in the 
Latine Church, which I find in Morinut, who has Publiſhed 
the moſt ancient Rituals of that Church, by which it will ap- 
pear how free Ordinations were from Superſtition at that 
time, which is about the beginning of the ſixth Century, and 
what inſignificant Ceremonies and Rites. have been ſuperadded 
to them ſince that m—_— 3 5 3 
Ĩ)!boſe Rituals tells us, That the form 
be Oz dination ther, uſed was for the Biſhop to bleſs the 
Prieſt to be ordained, laying his Hand 


(-) Canterb, Doom, 384: 0 Gan, 34, | 


— 


12 


on the Prieſts Head, and that all the Presbyters preſent were 
to hold their Hands on his Head, near the Hand of the Biſhop, 
and at the ſame time, ' 

Then they prayed for him that God would multiply his Hea- 


dral 
dr a Ml realy Gifts, and pour forth the Holy Ghoſt upon him, 
G.. Then followed the Conſecration Prayer, viz. That God 


whoſet up the High Prieſts to rule the * did afterwards 
chooſe Prieſts of an inferiour Order to aſh 


d or Ml fuſed into the Sons of Aaron ſome of that fulneſs which was 
very in their Father, that their Miniſtry might be ſufficient both 
auſe Wl for the Sacrifices and Sacraments, that the ſame God did 
1 by WY likewiſe add aſſiſtants to the Apoltles who taught the true 
this Faith, therefore they beſeeched him to grant to the Perſon then 

t on WM to be Ordained the Dignity of the Prieſthood, &c. 

dug Then they all joined in one Prayer of Conſummation, that 


Prieſthood, and the Gifts of the Holy Ghoſt, Cc. 


ad- And in the laſt place there was a Prayer of Benediction, 
un- vir. that God would Bleſs his Servant who was thus dedica-. 


ted to the honour of the Prieſthood, that by his Life and Con- 


Doctrines which St. Paul delivered to Timothy, and that he 


own might meditate on the Law of God both in the day and night, 
Joc- WH and believe what he read, and teach what he believed, Cc. 
en⸗ I do not find that any particular words were uſed by the 
i © WM biſhop when he laid his hand on the Prieſts Head till ſome 
o his Ages afterwards, and then theſe words were enjoined, viz, 
r the I NMeceive the Hoh Ghoſt, whoſe fins you remit are remitted to them, 


«nd whoſe ſins you retain they are retained. 


ning In latter Rituals the giving the Veſtment was added, and 

tak- be anointing the Hands of the Prieſt, and a particular form 
the ol Bleſſing them, and then the anointing his Head. i 

hole BI Afterwards there was another Ceremony added in putting 


on the Veſtment, which was uſually done by the Biſhop, 
laying theſe words, viz. Take the yoak of God for "tis ſweet, and 
bs burden is light. nh 55 

Then the C was put on and theſe words were aded, 


ap- al 

that *. Let the Lord cloath thee with the robe of innocence, then the 
and WW Pen was delivered with the Hof, and the Cup with the Vine, 
\ded MF and theſe words were pronounced, wiz. Do thou take power to 


And laſtly, the 1 made a Croß on the Prieſt witli 
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them, that he in- 


the Perſon thus Conſecrated might obtain the Bleſſing of the 


rerſation he might prove himſelf to be inſtructed in thoſe 


. . 


for er fert and to celebrate the Mas as mel for the living as the 
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| I am now to ſhew the ancient form of 
O2dination of Ordaining a Biſhop, this was an Office not 
a Bilhop. limited to any conſtant method, but receiy- 
8 ed alterations in ſeveral Ages. | 
At firſt the People were admoniſhed how neceſſary it was 
for one Biſhop to ſucced another, and they being certified 
that the Clergy had choſe a Succeſſor, therefore they were 
deſired to approve ſuch Choice. | 3 
Then followed ſome Collects to this effect, viz, That God 
would give this Grace to this his Servant whom he had ap- 
pointed by the Suffrages of the People to be raiſed from the 
Seat of the Elders to be placed with their Princes, that he be- i 
ing now a Governor might not be lifted up, but as he was 
greater ſo he might be more humble, c. | 1 
Ihen there was a Prayer of Conſecration, that God would to 
ive Grace to his Servant choſen to the Miniſtry of the High l. 
rieſthood, that whatever his Garments formerly ſignified in 
the curioſity of the Workmanſhip * appear very bright nc 
m the manners and behaviour of the Biſhop elect, that God bu 
would give him an Epiſcopal Chair to govern the Church, Fe 
and that he would be unto him both Authority and Power, Bl 0 
and multiply his Bleſſings and Grace on him that he might 
be fitted by his Gifts to implore his Mercy, &c. 1 
Then followed ſome Collects and Prayers for the new Bi- hi 


aop. 

ln another Ritual Some queſtions were asked of the Biſhop, ni 
dix. whether he is Temporate, Humble, Affable, and learn- tic 
ed in the Scriptures and Eccleſiaſtical Doctrines, &. and WI 4 
after this Examination two Biſhops were to lay the Goſpels po 
on his Head, and one pronouncing the Bleſſing, all the Bi- ſh 
ſhops prefent were likewiſe to lay their hands on his Head. 0 
Ihen the Patten with the Hoſt and the Cup with the Wine f in 
was given to him, in theſe words, viz. Receive power to ofer ul 
| 33 and his Hands and Head were anointed with Holy Op 

yl. Eo ont "aL 2 
Aſterwards two new Rights were added, viz. the giving ba 
| inveſtiture by a Ring and Star, the Ring was given with thelc | 
| words, viz. That he would be mindful of the Eccleſiaſtical a 
| Wedding, and the love of God in that day he obtained the ug 
Honour to be a Biſhop, reccive therefore the Ring and Seal of WW in 
u 
2 


| „ a : 

In giving the Staff theſe words were uſed, wiz. Receive the 
Staff the ſign of the Sacred Government that you may. 7 
en the Weak, confirm the Doubtful, and correR the Wi GP 
and afterwards it was bleſſed in theſe Words. T4 


4 


| Onination. „ 
or 7 Bacalus noftre & rector per 2 2 
not Itum ſanftifica pietatis j ure Bacillum 
Quo mala Sternattur quo ſemper recta regantur. 

Then there was another new Rite added, which may be 
found in the Roman Pontifical, and that was the giving the 
Goſpel in theſe words, & c. Receive this Goſpel and gu and teach 
' all Nations. | 2 
I Then another Rite was added of putting the Chriſme upon 
the Thumb, and a Mitre on his Head, till at laſt it was made 
a Sacrament. 5 | 

From all which it appears that the ancient form of Ordain- 
ing Presbiters was by impoſition of Hands, which was only a 
delignation of the Perſon, and by a Conſecration Prayer, of 
which there was no ſet Form, for every Biſhop had liberty 
to uſe what Prayer he thought fit, To as it contained the ſub- 
{tance of the Benediction. BE RE 

Tis true, the words receive thou the Holy Ghoſt, &c. are in 
none of theſe ancient Rituals they are in the Reman Pontifical, 
but if other Churches did alter or ſuperad to thole ancient 
Forms the Church of England bath equal power to make her 
own Ritual in point of Ordination. EO | 

Therefore our Reformers rejected all thoſe inſignificant forms 
of bleſſing the hands of the Prieſt, and anointing them, and 
his Head, the giving the conſecrated Garments, and the Pat- 
ten and Cup, and many other Ceremonies, and in the begin- 
ning of the Reformationthis amongſt the reſt of the Divine Of- 
fices was thought fit to be reformed, and for that purpoſe 
Anno 3 Ed. 6. a Bill paſſed both Houſes of Parliament pur- 
porting that, ſuch Forms and no other ſhould be uſed, which 
ſhould be ſeP forth by fix Biſhops and ſ other Divines to be 
commiſſioned by that King under his Broad Seal, and accord- 
ingly in the next Year he appointed twelve Commiſſioners, of 
whom Heath then Biſhop of Morceſter was one, who always 
oppoled the Reformation in Parliament, and they all (except 
that Biſhop ) agreed to a Form as now uſed by impoſition of 
bands and prayer, and he refuſing was committed to the Fleet. 

The Form now 7 5 1 a r _ R 
| After Veni Creator is Sung, and ſome 
NIB Prayers, Fn Biſhop with the Prieſts then 
ng a dend. reſent laying their Hands ſeverally on the 
; oh 1 rieſt's Head the Biſhop pronounces theſe 
Ords. 


Receive the Holy Got for the Way and: Work ef 4 Prieft inthe 

urchof God nn committed to thee by the impoſition of our Hands, 

"ie fine then dof forgive ave forgiven, and wine fins then df 
F | . . ; 4 4 1 2 | ta 
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 'trines andSacraments? 


himſelf truly called according to the. Will of 
. inwardly moved by the Holy Ghoſt to take upon him the 


=» - Ewination: © 


- tain are _— and be thou, a fai 


| t ul diſpenſer o he or 
God and of his Holy Sacraments in Fog x Fache = f 
Then the Biſhop delivers a Bible to him with theſe words 

viz. Tale thou authority to preach the word of God, and to miniſter 
the + {any in the Congregation where thou ſhalt be lamfully ap- 
pointed. . . . 

I be learned Biſhop of Sarum (4) tells us, that ſome addi- 
tions were afterwards made to this Form, and this was by 
asking the Prieſt ſeveral Queſtions, the firſt is, 


., Whether he thinks himſelf truly called according to 


the Will df God? Cc. 


2.) Whether he believes that the Holy Scriptures contain 
all Doctrines ſufficient for Salvation? | 


63.) Whether he will inſtru the People out of thoſe 


Scriptures ? | 
(.) Whether he will be faithful to Adminiſter thoſe Do- 


« 


6.) Whetherhe will baniſh all falſe Doctrinesꝰ 


.) Whether he will be diligent in Prayers and reading 
the Scriptures, and in his Studies, laying aſide the Study cl 


this World? | 
..) Whether he will be diligent to order himſelf and Fa- 
mily according to the Doctrine of Chriſt? 

- (8.) Whether he will maintain and promote Quietneſs 
Peace, and Love amongſt Chriſtian People? | 
(.) Whether he will obey his Ordinary? 
Io all which Queſtions the Prieſt anſwers in the Affirma- 
tive; but if they were ſeriouſly conſidered before ſuch anſiyers 
were made, eſpecially the firſt Queſtion, wh 


„ that is, 


Miniſtry, it might prove not onl happy to the Perfon him- 
ſelf, but to thoſe who ſhall be afterwards under his Care. 


But when the Anſwer is ſuddenly pronounced without 
any prævious Conſideration of ſuch important Queſtions, 


when a Prieſts enters into Orders only to entitule himſelf to 
a Benefice without any inward Call from the Holy Ghoſt, if 
this is the caſe (as I am afraid it too irequently happens) 
then he ſpeaks falſe in the Preſence of God even upon the 


moſt ſolemn occaſion, and this muſt be a ſham Dedication 


of. himſelf to his Service, and *tis very improbable that the 


God. of Truth ſhould give any Bleſſing to the Services or Mi- 
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niſtry of ſuch a Perſon who leapt into the Church by a wilful 
and premeditated Lie. | 


I ſhall proceed to ſhew the Form 
Che Fam — - now uſed for Ordaining a Biſhop. 


munion Service, and then two other Biſhops are to read ſe- 
veral Prayers, Cc. and afterwards muſt preſent the Biſho 
ele& to the Archbiſhop, or to ſome other Biſhop lawfully 
Commiſſioned, -— 5 

Then the Mandate for his Conſecration being produced, 
and the Oath of Supremacy taken, and that of Obedience to 
the Archbiſhop, and after ſome Prayers and Queſtions ask- 
ed aſter the ſame manner as before in the Ordination of 
Prieſts, the Archbiſhop and Biſhops preſent mult lay their 
hands on the Head of the Biſhop elect, the Archbiſhop pro- 
nouncing theſe words, wiz. Receive the Holy Ghoſt for the Offce 


by the impoſition of owr Hands, in the name of the Father, 8c. and 
remember that thou ftir up the Grace of God which is given thee by 


of fear hut of power and love and ſoberneſs. 


Give heed unto Reading, Exhortation and Doftrine, and thin 
2 the things contained in this Book, and ſo concludes with 
rayers. 
| But to return, we may ſee by the Form of Ordination of a 
Prieſt what is now become his Duty, and when he hath thus 
ſolemnly promiſed to perform it, I cannot ſee how be can re- 
linquiſh ĩt tothe care of a Curate. | . 
hat learned Prelate before mentioned tells us, that the 
negligence and faults of ſome of the Clergy have brought that 
Scandal on the Church vhich could otherwiſe never ſink in 
its Reputation, for the People ſeeing ſuch plain and groſs 
faults in the Behaviour of ſome Miniſters are firſt prejudiced 
againſt their Perſons and then againſt the whole Church up- 
on their account, ſo that ſuch Men are not. only anſwerable 
for the Souls committed to their Charge, but for thoſe Diviſi- 
ons which are amonſt us, which were chiefly occaſioned by 


WY 


their negligence and indiſcretion. | 


* 


in the Perſon to be Ordained, viz. That he muſt be learned in 
the Latine Tongue, and 1 % inſtructed in the Scripture, he 
nf not be made 4 Priefl unleſs he is able to give the Biſhop an ce. 
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One Biſhop muſt read the Com- 
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and Work of a Biſhop in the Church of God now committed to thee 


this impoſition of our Hands, for God hath not given ns the Spirit 
Then the Archbiſhop is to deliver a Bible to him ſaying, 


1 ſhall conclude this Title with the Statute 13 Eliz. before : 
mentioned, which tells us what Qualifications are required 
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—_—.- Pardon, ; | 
count of his Faith in Latine according to the Articles of Religion 
or = ſpecial Gift or Ability to ig Preacher. f — 

And here I cannot but take notice of that Miniſter who 
ſubſcribed the 39 Articles thus, viz. Ego ſubſcribo ad tricena 


novena articulorum fidei, I believe this Man was neither moved 


by the Holy Ghoſt to take upon him the Miniſtry, nor able 
to give an account of his Faith in Latin. | 
| is probable that there was ſome Promiſe, Agreement or 
Bond, * or other Aſſurance made to procure an Ordination 
for him at firſt, and if fo, the Perſon procuring it forfeits 
401. and the Clergyman ſo Ordained 101. to be divided be- 
tween the Queen and Proſecutor, and ſhall looſe any Eccle- 
ſiaſtical Living which he ſhall accept or take within ſeven 
Years after ſuch corrupt entring into the Miniſtry, and the 
Patron may preſent as if the Clerk was actually dead. 
| Organs, ſee Church. 


Pardon. 


Mes Cauſes of * e may be remitted by a Pardon, 
unleſs where an Act of Parliament interpoſes and makes 
the Living void, as for inſtance, upon an Avoidance for not 
reading the 39 Articles, a Pardon cannot reſtore the party, 
becauſe by the Act the puniſhment (a) is the loſs of the 
Tring, and *tis not a contempt for which he might be in- 
5 ' | 
So where a Man is preſented by Simony, a general Pardon 
will not ſettle himin the Living, becauſe the Church was ne- 
ver full of him by reaſon of the Simony, 8 
'Tis true, a Pardon will excuſe him from the forfeiture of 
the double value of the Benefice, and for that reaſon it can 
never be recovered by an Informer, but the Church always 
remains void wherever the Preſentation is by Simon. 
My Lord Hbbert (b) was of Opinion that tho there is a 
pecial Pardon of the very Act of Simony, yet the Church 
ill remains void, becauſe the Pardon cannot enable a Clerk 
to hold a Benefice whom an Act of Parliament hath diſabled, 
if it did it would be a Diſpenſation with the Act it ſelf, there- 
fore if Simony cannot be pardoned where tis expreſſed in a 
Special Pardon a fortiori, it cannot be pardoned by any gene- 
tal words (c) in a Statute enumerating ſeveral Offences by 
name, and then pardoning them, and all other Offences which 
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the Queen can Pardon, tho there is a ſudden Opinion to the 
contrary in one of our Books (d) where tis held that the word 

ences includes all Crimes which are not capital, | 

If a Man is deprived for Incontinency during the Seſſions of 
Parliament, and that Offence is afterwards pardoned by the 
Parliament, the Deprivation is void, and the Clerk ſhall be 
reſtored to his Benefice, for the Pardon relates to the firſt 
day of the Seſſions, 2 8 

So where one * Burton committed Adultery Anno 11 Elix. 
for which he was deprived in the very next Year, then came 
a general Pardon dated 2d April 13 Elix. by which the 
Crime of Adultery committed before the 14th day of February 
then laſt paſt was pardoned, it was adjudged that the Clerk 
ſhould be reſtored, for the Cauſe being pardoned which was 
the Foundation of the Sentence of Deprivation, that is alſo 
diſcharged, and the Pardon ſhall relate to the Fact. 

But (e) this hath ſince been denied to be Law, and parti- 

cularly by Juſtice Windham who was a very learned Judge, 
and it ſeems to be very reaſonable that the Sentence given 
before the Pardon ſhould not be made void by any relation, 
but only yoidable till reverſed by another Sentence, and tis 
a forced conſtruction of a Pardon to make it relate and look 
back to diſcharge Offences committed many Years paſt, and 
for which Sentences of Deprivation had been ſolemnly given + 
in-praper Courts, and it would be very inconvenient” to re- 
ſore Criminals to Livings where other Perſons had been le- 

ly induced upon ſuch Deprivations, and had enjoyed the 

e without any interruption for a conſiderable time. | 

Thus much for Pardons as they relate to Deprivations, there 
are ſome other Caſes where a general Pardon doth not help 
the Party, ( as if he is ſued for Slander in the Spiritual 
Court, becauſe the Libel is ad inſtantiam partis, but tis other- 
wiſe where the Suit is ex Officio. = 

But where C were taxed in the Spiritual Court nin 
Months after the Sentence given, and then came a general 
Pardon which related to a time before the taxing the Coſts 
that was held a ſufficient diſcharge. | : 
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(d) x Mad. 102. 6 Rep. wu, b. Lach. 22. My Lord Coke refers us to this 
Burzan's Caſe in Dyer, but there is no ſuch Caſe in that Book, or any where elſe as he 
bath roperred it, (i) Sid. 364. (J) Cro. Bliz, 684. 17 
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IN the firſt Ages of Chriſtianity there were no fixed or de- 
terminate Boundaries for the Apoſtles and their immedi. 
ate Succeſſors to exerciſe their Sacred Function, their Miſſion 
was to teach all Nations Baptizing them in the name of the 
Father, Cc. | ; 3 
But when St. Peter had Ordained Prieſts, and Cletus had 
reduced them to a certain number, Evarifus who was alſo 
Biſhop of Rome about the beginning of the ſecond Century 
aſſigned to each Prieſt his Title, that 18, his Pariſh which was 
the place where the Converts uſually aſſembled to Worſhip. . 
Afterwards within the ſpace of forty Years, the new Con- 
verts encreaſed fo faſt that Higginus who was likewiſe Biſho 
| of Rome, placed a Prieſt in every Pariſh or place where theſe 


Aſſemblies were, and the chief of thoſe Prieſts he called Co. 


dinal Presbyters, which ſome think was the beginniug of thoſe 
who are now called Cardinals in the Church of Rome. 
But this was above 100 Years before any limits were ſet to 


thoſe Pariſhes, for that was done by Pope Dinnyſus at Rome, 


who allotted Churches to particular Presbyters, and was the 


firſt who divided the Weſtern Dioceſs into Pariſhes, in which 
the reſpective Prieſts were to have a certain and determinate 
Right to exerciſe their Functions, and to receive the Profits 
due to the Church ariſing within thoſe Limits, 

The Churches wherein theſe Presbyters preached to the 
+ People were built in the moſt convenient places for propogat- 
ing Chriſtianity, but chiefly in Cities and great Towns, and 
therefore the diſtribution of them to the Presbyters related, at 
firlt, to the City of Rome, which was done before by his Pre- 
deceſſor Evariftas, but thoſe Churches being taken from the 


Chriſtians during their Perſecution by Valerian were reſtored 


by the authority of this Dionyſus. : 
But the dividing Dioceſſes into Pariſhes related almoſt 
wholly to the Country, which happened thus : 

The Romans had in every City a Civil Magiſtrate, who was 
called Defenſor Gvitatis, whoſe Office was to — — 
both in the City and Subburbs, and within other Villages 
contiguous to the City and within its JR and as 
they had ſuch a Civil Office, ſo likewiſe there was a Biſhop 
in every City, who was fuperintendent over the affairs of the 
Church, not only within the Walls of the City, but in the 
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But the number of Chriſtians encreaſing, it was too great 
2 work for the City Presbyters to exerciſe their Function both 
in the Cities and nua and therefore this Pope and other 
Primates following his Example, ſettled diſtinct Presbyters in 
thoſe and other Villages and Towns within their Dioceſſes, 
8 limited the Boundaries thereof, which were called Pa- 
nINEes, | 2 
Tis true, the word Parochia was by the ancient Writers 
uſed in a larger and more comprehenſive Senſe, for the 
Churches df Alexandria, Carthage, Corinth, Epheſins, and Fe- 
riſalem were called Pariſhes, but then it was not only a par- 
ticular City that was comprehended by that word, but all 
the Towns and Villages near that City within which Circuit 
there were many Churches and Congregations of Chriſtians. 
This appears by Euſebiut, who tells us that Letus was Pre- 
ſident of Alexandria and of the reſt of e/Egypt, but that the 
Superintendency Parochiarum belonged to Demetrius, who 
was not only Biſhop of the Churches in that City, but alſo 
Parochiarum, that is, of all the Churches where Lætus had the 
Civil Government. | | e 
In another place he takes notice that Demetrius was Biſhoz 
Parochia, that is of the whole Church. of Alexandria and Epi- 
phanius relates that there were many Pariſhes at that time 
within that City. | ö 
So that the word Parochia in its primitive acceptation ſigni- 
fied a Dioceſs, and that was ſuch a part of the Roman Empire 
which was governed by a Lieutenant ealled Vicarius, 
Aſterwards when. the Church borrowed the word of the 
Civil State, it ſignified that Diviſion which was within the 
E of a Primate, and that was as large as the Civil 
oceſs, but as the word left its Latitude, and was confined 
to the limits of a Country Pariſh, ſo likewiſe the word Dioceſs 

_ to be reftrained to that which was called a Pariſh be- 

ore, 8 
But with us here in England for the firſt 500 Years aſter 
Chriſt there were no particular Pariſhes, for the Biſhop had 
the Government cf the whole Dioceſs, and the Revenue there- 
of was paid into this Treaſury, and he aſſigned a proportion 
to every Prieſt who officiated in the Churches, which. was to 
be for their Maintenance, fo that at firſt thoſe who are now 
Pariſh Prieſts were only Curates to the Biſhop. 

When Chriſtianity 3 to ſpread, by the Converſion of 
the Saxons from Paganiſme, many Churches were built by Bi- 
— and ſome by Laymen; but the Biſhops always ſettled 
the Endowment, which was uſualiy done by reſerving a cer- 
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tain portion of the Profits, which before that time were paid 

. Into the Common Stock or Treaſury of his Dioceſs, and an- 
nexing it to thoſe Churches for the maintenance of the Priefts 
who officiated therein, which Portion thus reſerved was to a- 
riſe within certain limits ſer out likewiſe by the Biſhop him- 
ſelf for that purpoſe, and this was done at the Dedication of 
the Churches to ſome Saint, | 5 

Theſe limits were appointed according to the circumſtan - 

ces of Times, Places and Perſons, within which the Clergy 
- were ordered to Adminiſter their Spiritual Offices. Tis true, 
St. Auſtin made uſe of ſome of the Britiſh Churches; and when 
the Danes Ruled here ſome of thoſe old Cathedral Churches 
were ſtanding, and ſome alſo of a ſecond Rank, which had 
right of Burials and Baptifme, and were endowed with Tithes 
ariſing within certain recincts, which were ſo large in the 
time of the Saxons, becauſe the Churches were but few, that 
Lords of Mannors built more on their own Lands, for the 
conveniencie of themſelves and their Tenants ; and by the Bi- 
ſhops appoinment had a ſettled Miniſter amongſt them, who 
was to take care of the Souls living within ſuch a Diſtrict, 
which afterwards became a Pariſh. a: 

And by the way, this may be a reaſon why ſome Pariſhe 
are intermixed with others at a great Diſtance. For where 
the Lord of a Mannor built a Church and endowed it with 
his'own Demeſnes, tis probable that ſome of theſe Demeſne 

might lay beyond the Bounds of the new Pariſh, and con- 
tiguous to another far diſtant. : : 

But the firſt Diviſion of Dioceſſes into Pariſhes here in Evg- 
land, was made by Honorius Archbiſhop of Canterbury, Anno 
622. and in the Reign of King Edwyn, within which Pariſhes 
certain Prieſts were to be maintained by the Tithes ariſing 
there, and by other Church Duties which they might take in 
their own Right: | | 
+ This is agreed by Archbiſhop Parker, Mr. Cambden, and by 

Biſhop Godwin, who Wrote the Life of the ſaid Honorius, who 
all afhrm that he was the firſt who divided his Provence into 
TRANG | | - £ 

And of this opinion was that Learned Antiquary Sit 
Henry Spelman, but he confeſſes that very few Authors take no- 
tice of thoſe ſmall Pariſhes in thoſe Ages, for the whole Dio- 
ceſs was then comprehended by the word Pærochia, and this a · 
grees with (4) Mr. Selden s opinion. 
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We haye a farther Teſtimony from our Hiſtories, that there 
were Pariſhes here in the time of Honoriut, for Ethelbert King 
of Kent having committed great Spoils there, and ruined the 
Church of Putta, who was then Biſhop of Rocheſter, that good 
Biſhop fled into Mercia, to ſee whether the Biſhop of that 
Kingdom would be more Merciful than Ethelbert. | 
—_— was then Biſhop of that Dioceſs, which was the 
largeſt of the Heptarchy, (b) but he did not think fit to relieve 
his Brother out of the Common Treaſury of the Church, be- 
cauſe he was a Biſhop, but rather gave him a Church with 
the Poſſeſſions, which muſt be the Glebe and Tithes, and _ 
this he lived the remainder of his days, ſo that there was a Pa- 
riſh Church Endowed at that time. 

And this appears a little plainer by King Edgar's Laws, 
which began with Ecaleſiaſtical Canons, concerning the Im- 
munitiesof the Church, and they tell us at what times Tithes 
ought to be paid, and how to be recovered. ee % 
Iis true, thoſe Laws were made 300 years after Honorius 
lived, and one would think that in all that time we might 
find a plainer Evidence for the Paroctyal Right of Tithes. 


tuts Laws, viz. that the firſt Fruits of Corn which were pay- 
able yearly on St. Martin s- day, ſhould be paid by the People 
to that Church in the Pariſh where they dwell ; and this was 
long before the Lateran Council, which I ſhall mention hereafter. 


that the limits of ſuch Pariſhes were NN appointed by the 
Biſhop, who, tho he might be guided in ſettling the Bounda- 
nes by the extent of the Founder's Lands, yet it could not be 
done without his Conſent, and that was the reaſon a Canon 


' Biſhop himſelf, becauſe none ſhould be Built or Endowed 
without his Privity. 33 
If the Biſhop gave the new Church a right of Burial, in 
ſuch Caſe the Lord of the Mannor might (with his Approba- 
tion, and not otherwiſe) give ſome part of the Tithes to that. 
Sit Church, which before were due to the Mother Church, but if 
no- the Biſhop would not allow the new built Church ſucha Right, 
Iio- then it remained a. Chappel ; and if the Lord of that Mannor 


84 · would have a Curate there, he ought to maintain him at his 
| own Charge, for he was to have no part of his Tithes, for they 
were due to the Mother Church. 

We 6) Deze Lib, 4. fo, 1677 
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But above 50 Years after this, tis ver plain by King Cann- 


rom all which, tis certain, that in thoſe days Churches 
were built within the Precincts of ſome larger Pariſhes, and 


was made for the Conſecration of new built Churches by the 
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"Tis true, many of theſe Diſtricts within which new Chareh- 


es were Built, did afterwards become Pariſhes, but even at 


this day the right of the Mother Church is ill preſerved in fe- 
veral Places, I mean in reſpect to the Tithes, two Parts where- 


of ariſing out of the Lands of the new Pariſh, are till paid to 


the old Church ſtanding in the firſt Diviſion of Pariſhes, and 
this is where the Biſhop did not think fit to allow atiy more 


than the third Part to the new Erected Church. 
| Civil 


'Tis a Common opinion among ians and Lawyers, 
that there was no Parochial Right of Tithes before the Coun- 
cil of Lateran, (c) but that every Man might give his Tithes to 
what Church he would; this Council was held under Alex- 
ander the Third, in the fifth Year of our Hen. 2. but becauſe 
my Lord Coke could find no ſuch-Decree made by that Coun- 


 cil, he thinks it was ſettled by a Decretal of Innocent the 3d. 


But this muſt be a Miſtake, and probably it was firſt occa- 
ſioned by. our famous Canoniſt Lyndwod,(d) who tells us, that 
before that Council bene potuerunt Laici decimas in feudum reti- 
nere & eas alteri Eccleſia dare, but certainly he did not mean 
Parochial Tythes, but ſuch which the Laiety held in fedw 

that 18, which were granted to them from the Church, ar 

ſuch they might give to what Church they would. | 
If my Lord Ge had looked over that Pope's Epiſtles, he 
might have found one in favour of Lyndwood's opinion, but it 


was never any part of the Canon Law, it was only Written 


to enforce thoſe Laws made in the Saxons time for the Paro- 
chial payment of Tithts, which had been neglected by the 
Numa; and tho reſtoted by the Charter of. Hen. 1. yet 
thoſe Laws were ſeldom put in Execution till revived by 4- 


drian the 4th. who was an Enyliſhman, and the Cuſtomary 


payment enjoyned to.thoſe Churches where Due. 3 : 
The aforeſaid Lysdwood who lived in the Reign of H. 5. 


hath given us a Catalogue of the chief things in which the 


Spiritual Ccurt had juriſdiction, and amongſt. the reſt ble 


mentions the Bounds of Pariſhes for one concerning which we 


have ſeveral caſes in our Law. 4 

If the Bounds of 4 Pariſh (e) come in Queſtion in that Court 
between a Parſon and Vicar, tho the Parſon is an improprt- 
ator, yet it ſhall be tried in the Spiritual Court, and no pro- 
hibition ſhall go, as for inſtance, if thereis a Villin a Pariſh, 
and the. Vicar hath the Tithes of the Vill, and the impro- 
priator hath the Tithes of the reſt of Pariſh, and the queſtion 
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1- between them is, whether the Lands out of which the Vicar 

t claims Tythes are in the Pariſh or Vill? this (hall be Tried 

e- in that Court; the Reaſon may be, becauſe the Contelt is be- 
e- tween Spiritual Perſons, and the Right of Tithes is only in 
to Queſtion, but this would not paſs for a Reaſon in a parallel 


d Caſe, between a Clergyman and Layman, (f) where the Vi- 
re car ſued for Tithes, and the Defendant ſuggeſted a Modus 
payable to the Parſon, here the Conteſt was between the Vi- 
car and Parſon, who are both Spiritual Perſons, yct a Prohi- 
bition was granted, 34; 4 ESD a 
So if there are two Vills in a Pariſh, and a Queſtion ariſes 
concerning the Boundaries of thoſe Vills, (g) it (hall be Tri- 
ed in the Spititual Court; but the Law is not the ſame where 
the Queſtion is concerning the Boundaries of a Pariſh, be- 
tween a Layman and a Clergy man, for if a Suit 13 brought for 
Tithes ariſing inter loca Decimabilia of ſuch a Pariſh, ( and 
the Defendant ſuggeſts that the Lands are in another Pariſh, 
and that he had paid Tithes (i) to the Parſon there, this ſhall 
be Tried at Law, arid the Reafon is, becauſe the Inheritance of 
the Land out of which the Tithes ariſe may be in Queſtion, 
as if I hold the Lands as compriſed in a Eine lying in ſuct 
a Pariſh, under which Fine I Claim, and the Spiritual Court 
ſhould determine that it lies in another Pariſh, this may in- 
danger the Inheritance. — - „ 
So where there was a Preſentment ex Officio againſt a Man, 
H) for not coming to his Pariſh Church, and he Pleads that 
it was not his Pariſh Church, and that he frequented another, 
a Prohibition ſhall go. mY ee . 20 
But the Boundaries of Pariſkes being now ſettled by Cu- 
tom, care is taken to preſerve them by Annual Perambula- 
tions. . £4 4p 
lt hath been a Queſtion what ſhall bereputed a Pariſh with- 
in the Statute 43 Eliz. for relief of the Poor. 


As for Inſtance, Hinkly was an ancient Rectory, and had 
an ancient Church; (0) Stoke was an ancient Village, and 
parcel of the Rectory ot Hinkly, that from the time of Hen: 6. 
there had been a Church likewiſe at Soke, and that it was re- 
Puted as a Pariſh, and that the Inhabitants thereof had all 
I; Rights, and Churchwardens, and this made it a 
ariſh; N BER: e 
So where the Village of Tateridge was anciently good of 
the Pariſh of Hatfeild, (m) and the Tithes there ariſing were 


_e. G Sid, 32. _ (8) 1 Lev. 98. (6) Cro, Eliz. 178, 228. 2 Roll. Abr. 262 
4 en. © el. He vn (k) 13 Rep«i7, (1) Ce, Gar,9z, (u) Cro. 
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paid to the Parſon of Harfeild, who always found a Curate at 
Toterjdge, but that at the time of the making the Statute Tate- 
ridge was a Pariſh in Reputation, and had Churchwardens 
and Overſeers of the Poor, and had made Rates, which were 
Collected and Levied by their own Officers, that it had like- 
wiſe all Parochial Rights, and never contributed either to the 
Poor of Hatfeild, or to the Repairs of that Church, or joyned 
with them in any Aſſeſſment, this made it a Pariſh dillin 
from Hatfeild. 

But making Rates alone, without having other Parochial 
Rights, (u) will not make it a Parith, tho there was a Chap- 
pel there before the making the Statute, and tho Divine Ser- 
vice was Read there at that time. a 

. | Patron, See Preſentation, 


Peculiars. 


THos E Pariſhes and Places are called Peculiars, which 
are exempted from the Juriſdiction of the proper Ordi- 
nary of the Dioceſs where they lie, both as to Probate of Wills 
and Granting Adminiſtrations, & c. and theſe are diſtingui- 
ſhed into ſeveral ſorts. | 
(I.) Royal Peculiars, which are the Queen's free Chappek, 
and are under Her immediate Viſitation, as She is ſupreme 
Ordinary. As at Weſtminſter, (o) when a Prebend of that 
Church 1s yoid, She may Collate any Perſon by Her Letters 
Patents, and by virtue thereof he will be Entituled to the Poſ- 
ſeſſion, without Inſtitution or Induction, and he cannot be 
deprived by any Eccleſiaſtical Authority, but by the Lord 
Chancellor or by Commiſſioners appointed under the Great 
3 9 that purpoſe, (p) and if he Reſigns, it muſt be to the 
ueen. 

(2.) The Peculiars of the See of Canterbury, And this is an 
ancient Privilege belonging to that Archbiſhop, that where 
ever he had any Lands or Mannors, they were always exempt- 
ed from the Juriſdiction of the Ordinary of the place, and 
made peculiar to the Dioceſs of Canterbury, (q) and we arc 
told that he hath 57 of theſe Peculiars in his Provence. 
63.) Peculiars belonging to Deans and Chapters, Not by vit. 
tue of any Original Right which they had 


- 


gave up his Right to them. 


but as derived 
from the Biſhop, who by reaſon of ſome ancient Compoſition 


") q Mode 157. ( Bell Abr. 256. V Dyer29% Ca) Godelp" 
Reportorium Canonicum 119. ws 87 0 Dye 259. 0 
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Theſe Compoſitions may now be loſt, (7) but where there 
hath been a conſtant Uſage for theſe Societies to grant Inſti- 
tutions, in ſuch Caſes they may maintain their Right by Pre- 
ſcription, and this is done by the Dean and Chapter of St. Paul's 
in London, and by the Deans and Chapter of Litchfeild and of 
Vork; but yet, if the Archbiſhop, in whoſe Provence ſuch a 
Peculiar is, ſhould grant Inſtitution, tis not void, but void- 
able, tor he hath WO Concurrent Juriſdictions, one as Supe- 
nor ordinary to every Dioceſan Biſhop, the other as Superin- 
tendant over all Eccleſiaſtical things within his Provence, and 
therefore it ſhall be intended that he granted Inſtitution upon 
the failure of the Dean and Chaptey to do it, and thus it will be 
good till avoided. | 

'Tis like the Caſe of a Bayliff executing a Warrant within 
a Franchiſe, (q) tis not void, becauſe the Franchiſe is (till in 
the County, - 8 £ 

(4.) Peculiars belonging formerly to Monaftries, viz. Thoſe 
Churches and Pariſhes which they had got appropriated to 


GC either by Grants from the Biſhop or from the Pope 


But thele at firſt were not wholly exempred from the Ju- 
r{di&tion of the Biſhop, for he gave Inſtitution upon any A- 
voidances; and in the old Appropriations there was always 
a Salvo juri Epiſcopali. a 3 

'Tis true, no Appropriation could be made without the 
conſent or confirmation of the Biſhop or the Pope; thoſe who 
were Poor, and could not be at the Charge of a Papal Confir- 
mation had always recourſe to the _— and he might ex- 
preſs his conſent in different Forms; for it he only confirmed 
the Grant of the Lay Patron, in ſuch Caſe he retained his 
proper Juriſd iction, and nothing paſſed by fuch Confirmation, 
but the right of Patronage. 5 Se 

If he was made a Party and joyned in the Grant, then he 
gave up all his right to the Church; but if an Appropriation 
was confirmed by the Pope, that carried a Total Exemption 
from the Ordinary. | e 


Pennance. 
THIS is an Eccleſiaſtical cenſure of an Offender, ant it 
" 1s inflicted on him in order to make a change or reno- 
ration of his Mind, and tis made neceſſary for the Pardon of 
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It conſiſts in confeſſing our Sins to God in Prayer, in Coing 
e 


acts of Charity, Faſting, and in making Reſtitution to tho 


whom we have Oppreſſed or Injured; and the Effects of it are 
a ſincere Reformation of our Lives. F 1 
Before the Reformation the cenſures-inflicted by Ordinaries 
on Offenders were ſuch, as forbidding them the Sacraments, 
and all other Divine Offices to be performed where they were, 
except Baptiſm to Infants, and Extreme Unction to Dying 
Perſons ; and this Prohibition ſometimes extended to whole 
Kingdoms, eſpecially if the Liberties of the Church were In- 
vaded, and not only ſo, but ſometimes the Cenſure was, that 
the Offender ſhould be Beaten, and this was called Fuftigatio 
circa Eccleſiam. | 3 
It was a Queſtion whether this puniſhment could be in- 


flicted on a Gentleman, but I ſee no reaſon for the Doubt 


when a King ſubmitted to it; for our King Hen. 2. alighted 
from his Horſe three Milcs from Canterbury, and pulled off his 
Boots and went Barefoot to the Tomb of Thomas Becket, and 
fell before it, and was Whipped by all the Biſhops and Ab- 


bots then preſent, and certainly there were many there to {ce 
this unuſual Pennance; and not only ſo, but every Monk of 
' Chriſt Church had a Laſh at him, and afterwards he conti- 


nued Faſting and Praying all that day and night, and would not 
ſufter a Carpet to be put under his Feet to keep them from the 
Stones, but it happened to be in warm Weather, viz. on the 
12th of Faly 1174. OL es 
About the middle of the ſecond Century there were great 
Contelis with the Nowatians, whether thoſe who were Baptized 
during the time of Perſecution ſhould be afterwards received 
into the Church, at laſt it was reſolved that they ſhould not 
be Totally excluded, but they were to ſtay ſome time before 
they were admitted to the Communion, that it might appear 
they were worthy of it by fome acts of Repentance, | 
' Thoſe who accuſed themſelves were ſooner admitted to the 
- Sacrament then others, becauſe it was a true Sign that they 
were ſenſible of their Sins, and ſorry to have offended, and 
therefore the Canons made a difference between ſuch Perſons 
and thoſe who were proved Guilty, both in reſpect to the de- 
grees and times of Pennance; and it was the chief buſineſs of 
ſome ſubſequent Councils to ſettle Penitentiary Canons in rela- 
tion to this matter ; for ſome Perſons were kept 1n Pennance 
under great Seyerities, and for a conſiderable time, according 
tothe circumſtances of their Caſes, and the nature of their Of- 


fences, and this was uſual in the Saxons times, as it appears by 
the Penitentials of Theodore and Bede, where we may ſee * 


* 
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the meaſure of. Contrition was proportioned to the Circum- 


| ſtances of Perſons and Actions. 

The Biſhop of Sarum: tells us, that Confeſſion at firſt was 
publick, that it was taken by the Bilhop or by ſome other peni- 
tentiary Prieſt appointed by him, but this was found to be 
inconvenient, for ſome Sins were Capital, and therefore, 
leſt ſuch ſhould be confeſſed publickly, it was allowed to 


make Confeſſions in private, and this began in the fifth Cen- 
tury in ſome Monaſteries, and in the preſence of a Confeſſor, 
and afterwards in many Churches where penitentiary Priefts 


attended, who were very expert inthis Buſineſs. 
But tho the Confeſſion was private, the Sins to be confeſſed 
were not of that Nature, for there was no Obligation to con- 
fels private Sins, the Canons were made againſt publick Of- 
fences, and ſuch only ought to be confeſſed that the Pennance 
might likewiſe be publick. | | f 
Afterwards ſecret Sins were confeſſed, and publick Pen- 
nance was enjoined for ſuch Sins, .but this was quite laid 
alide in the ſeventh Century, and particularly here in England 
by the Order of Theodore * Archbiſhop of Canterbury, but 
ſecret Pennance was every where practiſed and brought un- 
der Method and Rules by the ſame Archbiſhop, and in time 
it vas cunningly managed by Friars, with ſo great Art, that 
they knew all the ſecrets of Mankind. | 


Commutation.] About the end of the eighth Century 


Commutation for Pennance began, ' and then Prayers, Pater 
noſters and Maſſes were enjoined inſtead of Faſting, and 
thoſe who had Money, were allowcd to commute it to ſave 
Pennance, and this was received by the Prieſt under the in- 
nocent name of giving Alms. | 

Some indeavours were uſed at the beginning of the Refor- 
mation to retain the ancient Diſcipline of Pennance, but the 
People having been ſo long diſuſed from any open and pubs 
lick Cenſures, this could not be effected without the coneur- 
rence of the Civil Power, which not being obtained, they let 
private Confeſſion drop, there being no command for it in 
Scripture,and inſtead thereof the Reformers ordered a general 
Confeſſion to be made in the Chur. a 


But Com mutation for Pennaxce is (ill practiſed, for we are 


told that it agrees with the Cuſtoms uſed in the Eccleſiaſtical 
Laws, juſtified alſo by the Common Law, and by the Sta- 


tute rrumſpecte agatis in the time of Ed. 1. and by the Sta- 


tute Ariicu/3Qeri in the time of his Son and Succeſſor Ed. 2. 


—— 


2 Furne? Erpel. 278, Hiſt, Reform, 577 
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422 PVennance. 

*Tis true, bythe Statute Circumſpecte agatis it-appears, that 
ſometimes a oral and at other times a pecuniary puniſh- 
ment was inflicted for Adultery, Fornication, &c. but the 
Statute Articuli Cleri diſtinguiſheth, viz. that where the pu- 
niſhment is . — and tis demanded, a Prohibition ſhall 
gc, but if Corporal and the party will redeem it with Mo- 
ney, in ſuch caſe a Prohibition ſhall not go, and ſo is Fix- 
berbert, (a) but I do not find that the Judges obſerved this 
Law, for they frequently granted Prohibitions where the Of- 
fender was ready to give Money to commute for Corporal 
Puniſhment, inſomuch that Anno 15 Ed. 3. cap. 6. another 
Act was made, that the Miniſters of Holy Church ſhould 
not be impeached in the Courts at Law for taling Money (b) 
for redemption of Corporal Pennance. 

But the King never conſented to this Act, therefore it was 
repealed in the ſame Year it was made. 
So that the Ordinaries never refuſed Money for Commutation, 
and therefore Anno 45 Ed. 2 Complaint was made to the 
Parliament that they refuſed to do Juſtice by inflicting Cor- 
poral Puniſhments on Offenders, but inſtead thereof took 
Money, and this was grown ſo notorious, that Anno 1 H. 5. 
(c.) another complaint was made againſt, them for taking 
2 4. and ſometimes more, but never leſs to excuſe Adulterers 


rom Corporal Puniſhments, and the * 4 


that it might be enacted, the Ordinaries ſhould forteit ten 
times as much as they ſhould receive, the King anſwered that 
he would take care with the Biſhops to prevent this abuſe, 
which if they did not he would, 2 
Iis plain that Oamutation was practiſed in this Kingdom 
vrhen the Papal Power was very great, and that it was an 
artificial Contrivance to get Money from the Laity, but it 
can be no reaſon that becauſe it was uſed then it muſt be ſo 
now, for tis contrary to the ancient Diſcipline of the Church, 


which always pablickly cenſured ſuch Perſons who were a 


ſcandal to it, and this may be the reaſon why the lower 

Houſe of Covocation Anno 1700 complained to the Biſhops 

of the ſcandal which was given by the non- obſervance of the 
Canons, and particularly in regard to Commutations. 


— — _— — 
. 


BY Ar 53,4. (6) 2 Roll. Abr. 283, (c) Rot. Parl. 45. Ed. 3. No 20% 
2 Roll. Abr. 216. of g | ; 


* 
1 s 4 & 


9 ö 0 N $ - a 


4 


Penſions, 


y 
c 
: 
t 
t 


* 
Wy hed on oe 


5. 


42 3 


Penſions. 


THIS is a certain ſum of Money paid in lieu of Tithes, 
and ariſeth either by ſome Decree made by an Eccleſi- 
aſtical Judge upon a Controverſie for Tithes, by which they 
have been decreed to be enjoyed by one, and a Penſion inſtead 


thereof to be paid to another, or elſe it may ariſe by vertue of 


ſome Deed made by the conſent of the Parſon, Patron and 
Ordinary, and if ſuch Deed ſhould be loſt, and the Penſion 
hath been uſually paid for twenty Years, then it may be 
8 by Preſcription, and recovered in the Spiritual 
Urt. 5 : A . 
'Tis true, my Lord Coke in his Paraphraſe upon the Statute 
CircumſpeFte agatis (d) was of Opinion that it could not be 
recovered in that Court, becauſe Preſcriptions muſt be tried 
at Common Law, but he was of another Opinion in Sprati 


and Nicholſon's Caſe, (e) where the Libel was for a Penſion, - 


ſetting forth that tam per realem compoſitionem quam per ant 
quam 9 laudabilem con ſuetudinem ipſe & Predeceſſores Firma 


runt & habere conſurverunt annualem penſonem, 8:c, here wag 
both a real Compoſition and Preſcription alledged, and yet 
no Prohibition was granted. | 

At the time of the Diſſolution of Monaſteries there were 
many of theſe Penſions iſſuing out of their Lands, and payable 


to ſeveral Eccleſiaſtical Perſons, which Lands were veſted in 


the Crown by the Statute 31 H. 8. but there is a ſaving in 
the AR to ſuch Perſons of the right which they had to thoſe 
Penſions, but notwithſtanding ſuch a general faving thoſe 
who had that right were diſturbed in the collecting and re- 
ceivipg theſe Penſions, therefore by another Statute made Ann, 
34 H. 8. cap. 19. it was enacted, That : any Pen ſion due out of 
the Lands of the diſſolved Monaſteries ſhould be wil fully dented by 
the occupiers of their Lands to ſuch Perſons who were ſeiſed thereo 
within ten Tears before the diſſolution, in ſuch caſe upon ſuit broug 
for the ſame in the Spiritual Court, if the Defendant ſhould be gon- 


, vifted, the Plaintiff ſhall recover the vallue in 1 vj together 


. Of, and if the Suit is at Common Lam he ſhall recover the 
i | 


Since the making that Statute, a Queſtion (f) happened | 
whether the Spiritual Court ſhould proceed where the Penſon 


was never demanded, and by conſequence could not be wilf»lly . 


| — | — 
(ch 210, | 2 Roll. Abr, 300, Plito. 6+ 2 Cro. 277. 
(4 2 Taft. 493, (5) Gpdby 296; (f) br, 300; Pico. 6+ 2 
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424 Pentecoſtals. 
4 denied, but becauſe that Court had an original Cogimzance 
| of the matter, therefore a Prohibition was denied. 
Ih)be reaſon is the ſame in caſes of Preſcription, (g) for a 
| oven winch-mutt be tried in that Court, becaule they have 
Cognizance of the principal matter, wiz. of the Penſion, and 
that ſhall draw the acceſſary to the ſame Juriſdiction. 
This agrees with Fitzherbert, (h) who tells us that the 
Parſon may proſecute his Suit for a Penſion by Preſcription 
either in that Court or at Common Law by a Writ of An- 
mit, but if he takes his remedy at Law he ſhall never af- 
terwards (i) Sue in the other Court, becauſe he hath deter- 
mined his Election. 1 
Iis true, Mr. Syderfyn (I) makes a quere of it, becauſe, 
both Juſtice Windham and I wiſden affirmed, that in the Reign 
| of King James it was adjudged that a Penſion by Preſcription 
' Was recoverable only at Common Law. | 
But it hath ſince been reſolved that the remedy is <> oh (1) 
meither Court, that is, 1f the Preſcription is not denied, for 
if it is, a Prohibition ſhall go, and that muſt be tricd at 
Law. 15 
Laſtly, If upon the endowment of a Vicaridge, the Bi- 
ſhop decreed, (m) that the Vicar ſhall pay yearly 20 l. de 
fructibus terre, this is a Penn and the Ordinary having ap- 
| Proms the payment as a Judge, the Suit to recover it ſhall 
e in the Spiritual Court. 3 5 . 
But where there is no Incumbent, if the Patron and Ordi- 
nary make a grant of a Penſion there they charge an intereſt, 
and that mult be ſued and recovered at common Law. 


„ Pentecoſtals. 


F HESE were Oblations made by the Pariſhioners to 
their Prieſt at the Feaſt of Pentecoſt, which are ſometimes 
called Whitſon Farthings, but they were not at firſt offered to 
their Pricf},. but to the Mother Church, and this may be the 
reaſon that Deans and Prebendaries in ſome Cathedrals are 
entituled to receive theſe Oblations, and in ſome places the 
Biſhop and Archdeacon as at Gloucefter, © © 
Ibey were paid to the Mother Church at Morceſter before the 
Diſſolution, and when H. 8. endowed that Church after the 
Diſſolution he reſtored the Pentecoſtals to tem. 


W 9 | 0 — 


* | - {) vent. 120, (m) Cro. Eliz, 6750 wh ay 1 
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 Plenarty, _ 42 
The original of theſe Offerings might be either at the foun- 
ding ox dedicating of a Church, or at ſome other great So- 
lemnity, and reſerved by the Biſhop by way of an ne 


between him and the Founder,and ſettled upon the Epiſcopal 
See, and payable yearly at Mhitſontide. fi 
Afterwards when the Biſhop adinitted a Prieſt to officiate 
in a new built Church, he might appoint the payment of 
Pentecoftalsto him who had his Maintenance before out of the 
common Stock or Treaſury of the Church, and this continu- 
ing for ſome time, the Secular Clergy have now a ſettſed 


right to receive it where it hath been uſually paid. 
P lenarty, 


T HIS is derived from the adjective Plenus, and tis a term 
uſed in Eccleſiaſtical Affairs, ſignify ing that the Church 
is full of an Incumbent. | | : 

And this is made either by Inſtitution or Collatiun. Tis a 
Plenarty immediately upon Inflitution (4) as to the Spiritual- 
ties, and tis good againſt a common Perſon, tho not againſt 
the Queen, but this muſt be underſtood where the Preſentation 
; in Her, for in ſuch caſe there muſt be a compleat Plenariy 
by Induction (b) as well as Inſtitution, and therefore if She pre- 
ſents, and Her Clerk is inſtitued, ſhe may revoke her Preſen- 
tation; and ſo make it void at any time before Indaction. 

But where ſhe hath no right to preſent (c) 1n ſuch caſe the 
bare Inſtitution of a Clerk of a common perſon without any 
3 is a good Plenarty as well againſt her as all other 

erions. | 

If a Stranger ſhould preſent upon her Right, (d) and his 
Preſentee ſhould be inſtituted and induced, tho this is no 
Plenarty to bar her, yet ſhe cannot lawfully preſent till the 
Incumbent is removed by a Quare impedit, tor if a Perſon 
who had ne manner of right preſented to a Church, and his 
Clerk was admitted and inſtituted, this by the common Law 
was ſuch a Plenarty that it put the right Patron out of Poſ- 
leſſon, and he could not recover it but by a Writ of right of 
Advowſon, and even in ſuch caſe he could not remove the 
Incumbent, ſo that he certainly loſt his Preſentation pro hac 
vice, becauſe the Inſtitution was a judicial Act of the Bi- 
ſhop, and the Law preſumes he will do no wrong. 


* 
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426 Plurality. 
But the Statute of W, 2. provides a remedy againſt this in- 
convenience, and gives the Patron a Quare impedit to reco- 
ver his Preſentation notwithſtanding ſuch a Plenarty dum- 
modo breve infra tempus ſemeſtre impetretur, . 

So that Plenarty is now no good Plea to (e) Quare impedit 
unleſs the Incumbent had been in poſſeſſion for fix Month: 


before the Writ brought, for if the true Patron brings his 


Action within that time tis good, ; 

But Plenarty for fx Months (Ff) is not pleadable againſt 
the Queen, for ſhe may bring the Quare impedit at any time, 
becauſe. nullum temps oecurrit Regine, (g) yet if a Title de- 
volves to her by Lapſe, and the Patron 12 his Clerk by 
IU ſurpation, who is inſtituted and inducted, and enjoys it for 
fix Months, this is ſuch a Plenarty which deprives her of the 
Preſentation, | . 

8 I bere is another Plenarty which is made 
Plenarty by by Collatian, and in ſuch caſe it a Biſhop 
Collation. collates who has no right, this doth not put 
| the true Patron out o Poſſeſſion, becauſe 
tis only a Proviſion to fupply the Cure till the Patron doth 
preſent, and that 1s the reaſon why a (+) Plenarty by Collati- 
on cannot be pleaded againſt the right Patron. 

But ſuch a wrongful collation ſhall make a Plenarty, 
which will be a bar to any Lapſe to the Archbiſhop, and to 
the Queen, tho' tis no bar to the right Patron, and it like- 
wiſe puts him out of poſſeſſion who hath a right to collate. 

Laltly, Plenarty or not ſhall be tried by the Biſhop's (i) Cer- 
tificate, becauſe tis acquired by Inſtitution which is a Spiri- 
= Act, but in a Ouare impedit the Plenarty mult be tried by 
- a Jury. n __ 


Plurality, 


THIS is where the ſame Perſon obtains two or more Spi- 
ritual Livings with cure of Souls, in ſuch caſe the firſt 1s 
void ipſa fafto without any Sentence of Deprivation, and the 
Patron may preſent to it, for the Law enjoyns Reſidence, (0 
and *tis impoſſible that the ſame Perſon can reſide in two 
places at the ſame time, Cog ff 
At Common Law, and before the making the Statute 21 
H.. the firſt (1) Living was void immediately upon taking the 
ſecond, but then it was at the Election of the Patron to take 


1 — — — — — 


(0 Hob. 322. Sid. 163. 2 Inſt. 360, (f) 2 Inſt. 361. (g) 7 Rep, 2% 005 
Rep 29. 6 Rep. go. () 6 Rep. 49. (k) 2 Roll. Abr. 360. () 4 Rep. ne 
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n- Wl notice of this Avoidance or not, that is, he might preſent if 
o- be would, but if he did not, yet no Lapſe thould incur, but 
„bow by that Statute he mult preſent within 5x Months if the 
firſt Living be above the vallue of 8 J. per Ann»m, 
dit It would take up a great deal of time to mention all the 
th; WM Councils which prohibited Pluralities, tis ſufficient to men- 
his ton that the Ouncil of Trent affirmed them to be the ſubverſi- 
on totius ordinis Eccleſiaſtici,and by another (»:) Council, that it 
nts Wl brivgs a ſcandal on the Chriſtian Church, and that tis an 


ne hindrance to the publick Worſhip, and.to the good of Souls, 
le. and that it ſavours too much of a worldly Mind. | 

by Bat if the Pope diſpenſed with a Pluraliſt, all theſe in- 
for conveniencies were remedied, and therefore before I treat of 


the Statute 21 H. 8. I ſhall take notice how the Law ſtood |. 
before that time 1n relation to this matter, 


ade In the Lateran Council a Canon was made, that no Mini- 

op ſer ſhould take two Pariſh Churches or two Dignities in the 

out ame Church, but this Canon had no effect, for the Ordina- 

uſe ries uſually granted Diſpenſations to take two or more Bene- 

oth fees with Cure. 9 

ati About 60 Years afterwards Cardinal Othobon, who was Le- 
zate here from Pope Innocent the 4th, at a Council held in 

rty, london, appointed that the Inſtitution to the ſecond Benefice 

I to ſhould be void, but in another general Council held at the 


ſame place, not long after another Canon was made, that 
pon taking the ſecond Living the Clerk ſhould be deprived 
of the firſt, and all power of Diſpenſation in ſuch caſes was 
taken from the Ordinaries, and Iynwaod (n) tells us the rea- 
ſon, viz. becauſe they did not uſe it with Diſcretion, but the 
ki had till the fame Power, for he knew how to uſe it 


= 


er. 55 | 
This laſt Canon was confirmed by Archbiſhop Peckham, 
and becauſe it did not mention what vallue the ſecond Living 


Spi- (WI ould be, therefore the Law, before the making this Statute 
t is vas, that if the ſecond Living was of never io little vallue, 
| the yet the acceptance of it avoided the firſt, and the Patron 

(1) Wl night preſent, and if the Incumbent conteſted the matter 


with bim, then he was to be deprived of both. 9 


But it ſeems the Pope who had the ſole power of granting 
21 Diſpenſations, made as bad uſe of it as the Ordinaries, for 
be made extravagant Grants to unworthy Perſons, and by 


this means thoſe Canons became uſeleſs, 


* — 
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on without Induction will make an Avoidance, for other- 


428 Pinrality: | 
Ihen it was a proper time to provide a remedy, and this 
. was done by the Statute 21 H. 8. cap. 13. viz, That if any per- 
fon having one Benefice with Cure, &c. being of the yearly vallw, 
of 81. or more, ſhall accept another with Cue, and be Inſtitated 
and Indufled into the Poſſeſſion thereof, that immediately after ſuch 
Poſſeſſion the firſt Benefice ſhall be void, and the Patron might pre- 
ſent another, and that his Pre ſentee was to have the benefs of the 
Same as if the Incumbent had died or reſigned, and that any Licenſs, 
Union or Diſpenſation to the contrary 2 be void. 
Tis true, the Statute is, that the Perſon muſt be Inſtituted 
and Inducted into the ſecond Living, but yet a bare Inſtituti- 


wiſe a Man may get Inſtitution to ſeveral Benefices, and 
hinder other Perſons to be preſented, and by getting Seque- 
ſtrations of the Profits, may not only defeat this Act but all 
Canons made againſt Pluralities  _ 

So that a Diſpenſation after an Inſtitution (o) come too late, 
becauſe by the Inſtitution, the Church is full againſt a com- 
mon Perſon, and therefore he cannot have a Diſpenſation 
retinere that which he had before. | 

I muſt agree with Sir Simon Degg, that this had been an 
excellent Law againſt Pluralities, and all Diſpenſations to 
obtain them if it had gone no farther, but there are ſo many 
Qualifications to be a Pluraliſt, that the power of Diſpenſa- 
tion was only taken from the Pope and ſcattered (as he call 
it) among{ the Nobility, for there being about 4.300 Bene- 
fices in England of Io l. per Annum in the Queen's Books, 
the Nobility can qualifie above 1000 Chaplains beſides thoſe 
of the Queen, and probably as many might be qualified by 

Birth and Dignities, which make the AR almoſt as uſeleſs as 
the Canons, | i 
But ſome learned Men are of Opinion that ſuch Diſpenſa- 
tions cannot ſatisfie a Man's Conſcience without a previous 


Cauſe, and if any cauſe may be allowed to make a Pluraliſt, 


it muſt he where the Benefices are mean and are near toge- 
ther, and it ſeems to be clear that the Parliament had a re 
gard to the poverty of ſome Bencfices, becauſe the Act doth 
not make the ſecond Living void where the firſt is ander 80. 
per Annum, that is according to a valuation made Anno 26 
H. S. and then returned into the Exchequer, and now in the 
Firſt-Fruits Office, and not according to the real vallue, for 
the Livings which are worth 50 J. per Annum are vallued in 
the King's Books at 81. and no more, tho ſome * Books are 
to the contrary. E 

00% 2 Boll. Abr 359, 4 Rep. 79. Noy, 38, Cro. Eliz 835 2. Aud 
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And even in ſuch Caſe where the Livings are Contiguous, - 
geat care ought to be taken to put in able Curates, with a 
competent allowance, and the Rectors themſelves ought to 
take all opportunities to perform the Duties of their Function, 
notwithſtanding there are Curates to ſupply their Places, for 
tis the conſtant and neceſſary attendance on Parochial Cures, 
which is chiefly regarded by the Act, and this appears very 
plain, becauſe Dignities in the Church are not comprehended 
under the name of Benefices, with Cure, as Archdeaconries, 
Chancelorſhips, Chantorſhips, Deanries, Prebends in Cathe- 
dral or Collegiate Churches, Parſonages where there is a Vi- 
car endowed, a 8 

But admitting a Clergyman hath a Diſpenſation to hold 
two Livings with Cure, Cc.“ and afterwards he accepts a 
third, if the Diſpenſation is particular, that is, if it expreſs the 
very Benefices which are diſpenſed to be retained, then if he 
hath no other Diſpenſation, the two firſt are Void, but if he 
bath only a general Diſpenſation to hold two Benefices, with- 
ou OG Os then if he accepts a third the firſt is only 

01d. ' | 

Before the making this Act any Perſon might. be deprived 
by the Eccleſiaſtical Law of his firſt Benefice, for taking a ſe - 
cond without a Diſpenſation, let the firſt be of what value 
it will, as bath been before obſerved. Now the Statute, only 
1 that he who takes two Livings above ſuch a Value, 

all have no Title to the firſt, ſo that it doth not alter the 
Eccleſiaſtical Law, nor take away any power which the Bi- 
ſhops bad before, if that had been intended there ſhould have 
been an expreſs” Clauſe for that purpoſe, for no antecedent 
Rights can be taken away by Implications, and if ſo, the an- 
cient Eccleſiaſtical Law is ſtill in force; and then if a Clergy- 
man hath one Benefice ander the Value of $1. per Annum, and 
accepts another above that Value, but without any Diſpenſa- 
tion, tho he is not puniſhable by the Statute, yet he may be 
deprived of the firſt by the Canon Law. RY 0 

t if that Law is till in force, yet the taking two Livings 
is not malum in ſe, tis only malum quia Prohibitum by thoſe Ca- 
nons, and ſuch an Evil niay be diſpenſed withal in order to 
ſome Publick Service, or for the Reward of Learning or Merit, 


eſpecially where the Maintenance is inſufficient, and this a- 


pears to be the ſenſe of ſome ancient Canons; for in the laſt 
Year of Hen. 3. a Canon was made that circa Sublime: & 
literatas Perſonas que majoribus Beneficiis ſunt hunorandæ cum ra- 
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tio poſtulaverit per ſedem apoſtolitum poterit diſpenſari duo Beneficig 
retinert. 

And ſome of thoſe Canons allowed an Union in ſuch Ca- 
ſes, which was'no more than the AR of the Biſhop in unitin 
two Churches for the better apart of the Incumbent, and 
tis as reaſonable now that the Biſhop ſhould unite two ſmall 
Benefices for the maintenance of a Learned Perſon, who may 
be of publick Service to the Church; this is allowed by the 
Canons (4) of our Church, wich provide that a Diſpenſation 

may be Granted to a Perſon thought Worthy by his Learning, 
wr able and ſufficient to diſcharge his Duty, that is, to one 


v ho hath taken the Degree of Maſter of Arts in the Univerſities of 


this Realm, and who is a publick and Licenſed Preacher, ſo that he give 


Taution to reſile on one of his Benefices for ſome reaſouable time in 


the Tear, and that the ſaid Benefices are not more then 30 Miles 
aſunder, and ſo that there is 4 Licenſed Preacher in the Benefy: 
where he doth not reſide. | : 

I ſhall now proceed to ſhew in what manner Perſons may 
be qualified to have Difpenſations to hold two Livings; and 
that 1s, by | | 3 8 

| . '(1.) Ketainer, 
*  (2.) Birth, > 
| „ ene k | 

As to the qualification by Retainet or Servite 2 may ſee 
it at large under the Title Chaplain, only here I all take no- 
tice, that if a Lord or other Perſon doth retain his full Statute 
number, and likewiſe ſome more, thoſe ſupernumeraries are 
= * for a Plurality, tho they ſhould be firſt preſet- 
red. | 4-45 * > 
So if any Peer ſhall have a double Capacity to qualific 


Clergymen, as if a Baron ſhould be made Maſter of the Rolls 
he can qualifie only according as he is a Peer, and no more, 
for that 1s his beſt Capacity. RE. 
So that if the Eldeſt Son of a Peer tetaineth Chaplains in 
the life time of his Father, who afterwards dies, ſuch retainer 


vill not qualifie thoſe Men, becauſe the Son was not capable 
to do it at the time of the retainer. | 


By which it appears that the Perſon retaining muſt be cap- 


- . able thereof at the time of the retainer, and he muſt likewiſe 


continue in that capacity till his Chaplain is advanced, fot 
if he dieth or is removed from his Office before that time, his 


qualification is determined. 


5 


But if a Baroneſs being a Widow, retains two Chaplains, 
(e) and Marries before either of them are preferred to a ſecond 
Living, this retainer is good, and the Perſon may have a Di- 
ſpenſation to hold ſuch a Living, tho at the time of his ac- 
cepting it the Baroneſs was not 1n the ſame Capacity as ſhe 
was at the time of the retainer, - . 8 

And tis to be obſerved that theſe retainers (d) muſt be before 
the Inſtitutions to the ſecond Benefice, for if they come after- | 
wards tis too late, becauſe the words of the Statute are, viz. 
That it ſhall be lawful to purchaſe a Diſpenſation to receive and take 
two Benefices with Cure, 8c. which he cannot do after Inſtitu- 
tion to the ſecond, becauſe the Church 1s then full as to the 
Spiritualties, and by conſequence he cannot receive what was 
his own before. EEE. 

Nualiflcation by Birth.] (2.) Qualification by Birth, And 
this is where the Clerk is Brother or Son of any Temporal 
Peer, or the Son of any Knight Born in Marriage, ſuch Per- 
ſons may have Diſpenſations to hold two Livings ; ſo that 
the Son of a Knight hath in thisreſpect a greater privilege than 
the Son of a Baronet, becauſe that dignity was not created 
when this Statute was made. | : 

Qualification by Dignity.] (3.) Qualification by Dignityis, 
where Perſons are admitted to the degrees of Doctors and Bat- 
— in Divinity, or in the Civil Laws in either of our Uni- 
verlities. | 

In all thoſe Caſes where a Perſon is qualified by Service, he 
muſt carry his Teſtimonial or Retainer under the Hand and 
Seal of his Lord, to the Maſter of the Faculties, who is to make 
out Diſpenſation, and this muſt be Sealed afterwards 
under the Great Seal, and then he may apply himſelf to the 
Biſhop of the Dioceſs for Inſtitution, and not before; for tho 
the Statute is, that the firſt Living ſhall be void when the 
Party is Inftituted and Inducted to the ſecond, yet to avoid 
Inconveniencies it hath been held that the firſt Living is Void 
upon the Inſtitution to the ſecond; for otherwiſe a Man might 
be Inſtituted to ſeveral Benefices, not being able to ſerve the 
0 | 


Preaching. | 


| WH EN the Heathens were firſt Converted to Chriſtianity, 
there was an abſolute neceſſity of Preaching ; and 
that it might be performed with the greater Solemnity, it was 


lep. 218 6.79 (C) 4 Rep. 776, 
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432 Preaching. 2 
- uſually done by Biſhops, eſpecially in the African Churches an 
it was Hikewife {o peculiar to the Bi {hops of the Gallican Tray 
that they called their Office Predicationis Officum; in the Royal 
Conſccration they were required to be diligent in Preaching, 
and Charles the Great was ſo ſtrict in enjoyning it, that he 
cauſed thoſe Biſhops to be depoſed who neglected this Duty, 
I do not find that Presbyters were allowed to Preach in 
- thoſe Churches, till the time ol St. Aufin,who uſually heard st. 
Ambroſe every Lord's-day, and he tells us that he accounted 
it the proper Office of a Biſhop to perform this Duty, but at 
laſt he obtained leave of Valeriat, who was his Bichop, to 
Preach before him. OY oem 
This gave Offence to many other Biſhops, but it afterwards 
proving very ſerviceable to the Church, the Biſhops by degrees 
ave the Presbyters leave to Preach before them, and when an 
Ill uſe was made of it they were forbidden again, as when the 
Arian Hereſie firſt began, the Presbyters of Alexandria were 
prohibited to Prec. 1 
In the Church of Nome there was no Preaching at all, for if 
there had tis probable we ſhould find ſomethihg of it in the 
old Roman Off:es, which are filent as to this Sears, | 
"Tis true, Cardinal Bona tells us, that it was the interrupted 
Practiſe of the Church, from the Apoſtles to his time, for the 
Sermon to follow the Goſpel, but he brings no, Proof that it 
was obſerved in the Church of Rome, or any where elſe; and 
Sozomen takes particular notice that it was the 8 Cu- 
ſtom of that Church not to have any manner of Preaching * 
either by Biſhops or Presbyters till the time of Leo tlie great, 
about the Year 440. for he was Pope about the middle of the 
- fourth Century, and was the firſt who performed that Office 
in that Church on ſolemn Occaſions, Pt | 
ls admit, that Gregory the great, who ſucceeded in the Pope- 
dom about 150 Years afier Leo, in his Homilies on the Pro- 
phet Ezekiel, and on the Goſpels mentions, that ſome of the 
ſhops of Rome were frequent Preachers, and this may very 
well conſiſt with what Sozomen had obſerved concerning that 
Leo, who Preached at firſt upon ſomeſolemn and publick Oc- 
caſion; but in Gregory's time, who lived ſo long after him, it 
became an uſual thing. 3 „„ 
As to us here in England, when the Biſhops lived with their 
Presbyters in the Cathedrals, they ſent them out to Preach as 
they ſaw occaſion, and where they were moſt likely to do ſer- 
vice to the Chuich; but when they became fettled in their 
Cures, and were no longer Itinerary, they were required tobe 


* 
oe, 


I 


PCW 
diligent in Preaching, and this Duty was enforced upon 


them by ſeveral Councils, as by a Council held at Oxford; 


Anno 8 H. 3. it was decreed, That all Rectors ſhould Inſtruct 


their Pariſhioners in the word of God, but this Decree was. not re: 


garded as it ought, for in the very next Reign we find that . 


great p40 was made in a Provincial Council of the g- 


noranee of the Parochial Clergy, (e) that they were not cap- 
able of Preaching, and probably it might be neglected by 


them, becauſe a certain Order of Men called the Preaching * 


Fryars had taken it up, ſo that by this Council the Secular 
Clergy were only enjoyned to read an Expoſition on the 
Creed, -on the Ten Commandments ; the Two Precepts of 
Charity ; the Seven Works of Mercy; the Seven deadly Sins; 
the Seven principal Virtues, and the Seven Sacraments, and 
this only — times in a Year, EE os | 5 

It was Wikiffe, who by frequent Preaching revived. this 
Duty in the minds of the People, ſo that a new Provincial 
Conſtitution was made by Archbiſhop Arundel, enjoyning the 


, Parochial Clergy to Preach again, and giving Authority to 


thoſe Mendicant Fryars who had no ſpecial Cures, that they 
might Preach in Eccleſs & plateis, but not without leave from 
their Superiors, but the Secular Clergy were to Preach to their 
own Pariſhioners, without any maneer of Licenſe. —- _ 

'Tistrue,if any onePreached in a ſtrange place,bewas firſt to 
be examined by the Biſhop, and if he was idoneus tam moribus 
quam ſcientia, then he might fend him to as many Pariſhes as 
he thought fit, but he was to ſhew his Licenſe to the Incum- 


bents before he was fuffered to Preach. _ 


In the Reign of Hen. 7. Preaching was in ſo great Repu- 
tation, that the Queen Mother imployed Fiſher, Biſhop of Ro- 
cheſter, to find out the moſt Eminent Preachers in thoſe days, 


that ſhe might maintain them at her own Charge, and tho it 


was afterwards ſo much valued by Eraſmus. and other, great 
Men of that Age, yet there were yery few Sermons Preached 
but in Left: 838 8 „ 

The Fryars indeed made ſome Diſcourſes on Holidays, not 
to infrud the People to lead Holy and Virtuous Lives, but 
to magnify that Saint to whom the day was Dedicated. 

In Lent there was more ſcrious Preaching, but it was not 
ſo ſerious as it ought ; for it was chiefly to applaud the Laws 
of the. Church concerning Abſtinence at that time, confeſſion 
of Sins, and ſome other corporal Seerities, | 
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1 Preathing. . _, 
I be Reformers of thoſe Laws in the Reign of En. 8. (H called 
- Preaching Officium praclarum, to which no Man onght to be 
admited nift pictatem & convenientem Doftrinam ſecum adfer at, 
nd that none ſhould preſume to Preach without a lawful 
all by thoſe who had power to Admit him to it, and not 


every one qui Spiritu dei ſe j actat afflatum, but the Biſhop ſhould 


have a due conſideration of the Life and Learning of thoſe 


who they admit to this Office, by which they might be ſatis- 


fied that the Spirit proceeds from God. 5 
1 know tis objected againſt this power of the Biſhop, that 
Medad and Edad (g) ys eſied amongſt the People without 
any Commiſſion from Moſes ; (h) that Apollos taught in the 
Synagoghe,tho' he was not ſet apart for the Miniſterial Func- 
tion; and that St. Pau himſelf, tho a great Preacher, yet he 
was but a Tent-maker. Fe | 
Tn anſwer to the firſt of theſe Inſtances no Man can ima- 

- pine that miraculotis Prophecying hath any manner of reſem- 
lance to our common and uſual Preaching, and as for the 
teaching of Apoſtles in the Synagogue, it was no more than a 
Solemn Deciſion of ſome controverted points in Divinity, 
which, in thoſe days was performed by the Laiety as well as 
the Clergy, and the St. Paul was a Tent-maker, yet he never 
Preached as ſuch, for when he Worked at his Trade, it was up- 
on a particular oceaſion to ſupply his common neceſſities, 
that he might not be a charge to the People, but he never 
Preached till inſpired by the Spirit of God, which none but 
Euthuſiaſts and ſome of our modern Prophets will pretend too. 
Tis likewiſe objected, That ſome of the Diſciples who had 


no Authority from our Saviour to Preach, yet when they were 


ſeparated from him, and diſperſed thro' the Nations of the 
Fartb, they are ſaid in (i)Scripture to go forth — Preach- 
ing the Word, but it was in unſettled times, when any Man 
was allowed to Preach the Goſpel, that it might the ſooner be 
propagated amongſt the People. „„ 
But when once the Church was Eſtabliſhed, then the Cler- 
7 were ſoon diſtinguiſhed from the Laity, for our Saviour 
imſelf appointed ſome to be-Apoſtles, ſome to be Evangeliſts, 
() and ſome to be Paſtors and Teachers; he gave them like- 
wiſe an account of their Miſſion, by telling them, as his Fa- 
they ſent him, ſo he ſent them. 3 
Ir) en after his Crucifixion, the Apoſtles placed Biſhops and 
Elders, and Deacons, in the Church, and this was fer the per- 
fecting the Saints. 5 n ISS. 
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not think it ſafe to leave the 


Pieaching. 
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Now, if thoſe who were not lawfully ſet a-part for the 
1 might ſupply that Holy Function, there had been 


no occaſion of ſo much tare in the Original Settlement of the 
Chriſtian Church. | , | 
Beſides, tis not a Work very eaſie to make Reconciliation 
betwixt God and Sinners, it requires ſome Application to 
Learning and Study in Divinity, 1n order to a right under- 
Randing the Scriptures, and we ſhould have but very few paſt 
up with an imaginary blaſt of the Spirit, or ſtart into a Pul- 
pit from a Shop, if ſuch Men would take St. Baſil and St. Gre- 
ory for a Pattern, who, as Rufſinus tells us ſpent 13 Years in 
ſtudying the Sctiptures, and ſearching after the Senſe thereof, 
before they entred upon the Miniſtry ; and I do not believe 
that the Spirit of God exerts it ſelf in a more peculiar manner 
in them who now pretend to it, then it did 1n thoſe Holy 
Men of old, but rather an opinionativeSpirit of their ou, and 
ſuch are called by the Prophet Ezekiel (1) fooliſh Prophets, and 
not only fo, but a woe is Denounced upon them. | 
But from this Digreſſion, about the beginning of the Refor- 
mation great care was taken to, ſend Eminent Preachers 
throughout the Kingdom, and theſe were not confined to par- 
ticular places, but had the King's Licenſe to Preach any where. 
Bat the Sermens of ſome of thoſe Preachers were no more 
than Invectives againſt the Fryars, and ſome other Perſons, 
who did faintly conform to the Changes then made, had fill | 
ſome of the old Leven in them ; ſo that the Government did 
progreſs of the Reformation 
toſuch blind and ignorant Guides, therefore two Books of 
Homiles were Compoſed, one of them was Publiſhed in the. . 
Reign of Edw. 6. and the other ſoon after his Death, which 
being only ſhort and Practical Diſcourſes upon ſome places 
of Scripture, were enjoyned to be Read in the Churches, in 
order to — 4 both the Miniſters to Teach, and the People to 
be Inſtructed according to the form of a Godly and found 
rine. 2 . 
But Incumbents legally poſſeſſed of any Eccleſiaſtical Liv- 
ing, might Preach in torr own Pariſhes. without the King's 
Licenſe; and the Homilies were often laid aſide for the ſake 
of Preaching, by thoſe to whom the Biſhops gave Licenſes ſo; 


to do, and thoſe Preachers thus Licenſcd,, contradicting the 


Opinions of others in relation to the great change then made. 
in Religion, that good King Edw. 6. iſſued forth a Proclama- 
tion, prohibiting the Biſhops to grant any mote Licenſes to 


> 
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Preach, 
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Preach, and that none ſhould be obtained but of him and the 


* Archbiſhop of Canterbury. 


This muſt certainly have leſſened the number of Preachers, 


but it ſeems thoſe very Perſons who got Licenſes from the 


King and Archbiſhop did not make good uſe of their Liberty, 


for that King by another Proclamation inhibited Preaching 
in general throughout the Kingdom, to the intent the Clerg 
might apply themſelves to Prayer, in order to implore a Bleſ- 


ſing upon what was then in Agitation, which was an uni- 
form Order of Common Prayer, and that they ſhould Read 
the Homilies in the mean time. - . 
About two Years after this Proclamation ſome of the Cler- 
gy began to Preach again, but it was on Week Days, and 


' theſe were called Lecturers, which being a new and unuſual 
performance many People came to ſee and hear them from 


neighbouring places, and this begat an Emulation amongſt 
the Clergy which of them could draw moſt People to 
their Auditors, oY | 

The Learned Biſhop. of Sarum tells us, that as to this Mat- 
ter there have been Exceſſes on both ſides, for ſome with great 
ſincerity have kept up thoſe Lectures in Market Towns, and 
others have continued them with faction and with a. deſign 
to detract from thoſe Godly Miniſters who were not very Emi- 
nent in 3 and this gave a prejudice to ſome Perſons 
in Authority, who endeavoured to ſuppreſs all performances 
of this nature; and the Preachers being by this means poſſeſſed 
with an Opinion that this would - a hindrance to Piety, 
have endeavoured to keep up a Zeal in the minds of the People 
for Lectures, which (he tells us) ſince they have been freely 
Preached, have not produced thoſe ill Effects which followed 


many Years ſince, when means was uſed to ſuppreſs them. 


But to proceed in the firſt Year of Queen Mary's Reign, 


Preaching was again prohibited without her leave, and this 


happened by the 1ndiſcretion of one Bburne, who was Biſhop 
Bonner s Chaplain, who, Preaching at St. Paul's, reflected ſe- 
verely on the proceedings in King Edward's Reign, inſomuch, 
that his Hearers were ſo inſenſed at his Sermon, that one of 
them threw a Dagger at bim with very great force, but the 


Parſon ſaved himfelf by ſtooping, and the Dagger ſtuck falt 
in the Pulpit. 


Tins prohibitien of that Queen was an effectual means to. 
reſtore Popery; for it muſt be difficult in her Reign for any of 
the reformed Religion to get Licenſes to Preach, which were 

freely offered to thoſe of the contrary Opinion. 
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he Thus Gardener Biſhop of Minton licenſed ſeveral to Preach 
in any Cathedral or Pariſh Church, and. this moſt of the 
Clergy ſubmitted unto, yet ſome had the courage to Preach 
publickly notwithſtanding the Queen's Prohibition, but they 


, were committed to Priſon and proſecuted as diſaffected Per- 
| N ao and to her Government, and thus it ſtood during 
el. But all this while we have no account of any Preaching by 
1 Biſhops, ſor that was almoſt diſuſed, inſomuch, that in 


Queen Elix abeths Reign when Pius Quintus preached a Ser- 
mon, it was looked on as one of the Wonders of that 


ex- e. | f | 
nd n the beginning of. that Queen's Reign there was ſo great 
gal a ſcarcity of Miniſters who would comply to the Reformati- 
om on, that ſhe licenſed Læy- men to Preach publickly, and we 
gl have an account of an High Sheriff of Oxfordſhire, who in 


the firſt year of her Reign preached. the Aſſize Sermon in the 
Univerſity there, but. tis probable he did not perform it ab- 
ſque cujnflibet ſubtilitatis textura fantaſtica, for ſo Preaching 
was called in Ed. 6, time, tho tis very remarkable that a 
Layman ſhould Preach in an Univerſity where ſo many of 


En the Clergy are. educated. | 1 . 
m. For the moſt part of that Queen's Reign one Preacher ſup- 
ns plyed ſeveral Cures, for the greateſt part of the Parochial 
ces Clergy being unable to Preach themſelves, where obliged to 
led hire thoſe who were able to perform this Duty, and for the 
We greater encouragement of preaching Miniſters, it was enacted 
ple in the (4) 13th Year of her Reign, that none ſhould be ad- 
ely mitted to 4 Benefice with Cure, &c. of above. 30 I. yearly vallue in 


the Queen's Books, but a Batchelour of Divinity or a Preacher law- 


ally allowed by ſome Biſhop or by one of the Univer ſuies. 

zn, / Afﬀterwar * an "Y GY cate to enjoin them to 
his Preach one Sermon every Sunday in the Vear, either in their 
10P own Pariſhes or in ſome other Church or Chapel where there 
ſe· was no Preacher. „ e 

ch, But yet theſe beneficed Clergy muſt have an allowance to 

of be Preachers, for if they were not Licenſed then another Ca- 
- non requires them to procure one who was, and he was to 


Preach once in a Month in the Pariſh Church, and on other 


* - 


Sundays to read the Homilies. 


to. And no Strangers were admitted to Preach without pro- 
of ducing a Licenſe (c) for that purpoſe, and that the Biſhop 


might have an account of them who tranſgreſſed in this mat- 
d — —  — 
i liz cap, 32; (6) Canon 45; te) Cute me By 
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ter, the Churchwardens were enjoined to Keep à Book (4) 
wherein the Perſon ſo preaching was to ſubſcribe his name 
and the day when he preached, - and the name alfo of that 
Biſhop who gave him Licenſe to Preach. _ A 
And no Perſon was to oppoſe the Doctrine () in one 
Church which was delivered in another without firſt ac- 
quaint ing the Biſhop with it, and receiving Orders from him 
what to do. OS tir. A VR 
Theſe are the Canons which were made in King James his 23 
Reign, and which relate to preaching, and they were made u 
at a time when many excellent Preachers lived, and particu- fe 
larly Mr. Perkins and Reynolds, and others who gave the peo- 
ple ſuch a taſt of Religion and Peity by their frequent and 8 
elaborate Sermons that they kept it always warm in their far 
Minds, and this was carried on with very great Diligence in 
all that Reign by very learned and * ny Preachers, and 
continued in the Reign of his Son and Succeſſor till the Civil 
Wars broke in upon the peace of the Church, and then every 
body preached beſides Schollars. | | 
As ſoon as Peace was reſtored to the Nation, the Church 
was ſoon furniſhed with eminent Preachers, and no Age erer 
produced a more learned Clergy then at this time, who by 
their Preaching and Writing may conyince the People that 
they ſet a vallue on true Religion, and who by their Exam- 
ple and Doctrine have endeavoured to reclaim the looſe and 
vitious part of Mankind, and are not only become the Ho- 
nor of their Function, but have given all unprejudiced Per- 
ſons a ſufficient Demonſtration that they have a far greater 
regard for their Flocks than their Fleeces. 1 
None of theſe Miniſters came in by purchaſing Licenſes to 
Preach, which was done 1 and therefore the Statute 
+ was made which provides (f) That if an) perſon takes a reward 
to give 4 Licenſe to a Clergy-min to preach more than the juſt Fee, 
' the per ſon taking it forfeits 401, an the Miniſter ſo Licenſed for- 
feits 10 l. and 16 to looſe ſuch Living as he ſhall obtain ſeven years 
after ſuch Licenſe, and the Patron may preſent as if the Clerk na 
actually dead. 1 ö 1 
And that they may quietly perform their Duty, the Law 
(z) hath taken care that Preachers (hall not be diſturbed in 
the Church, which if any one ſhall attempt to do, the Con- 
ſtable or Churchwardens of the Pariſh may bring the Offen- 
der before a Juſtice of the Peace, who ſhall commit him to 
ſafe Cuſtody, but not to the Common Goal, then the Juſtice 
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who committed him, together with another: Juſtice of the 
Peace, is Within, ſix days afterwards to examine the Fact, 
and if they find cauſe: they may commit bim to Goal for 
three Months, Ay ebay obo to the next Quarjer Seſſions 
at which, upon his reconciliation and giving to hs — 
the good Bebavour for a Year be ſhall be releaſcd, i be 
t in his Obſtinary he ſhall be committed We Bat 


till he Repents. 


And by a lateStatute 'tis 206 penalty to diſturb a Preacher, 


as well in a Conventicle as in a Church, but this muſt be 


upon a conviction in Seſſions, and in order thereunto the OF 
fender muſt give a Bond of 50 1. with Sureties for his Ap- 


* the proof qual be by two Witneſſes apes Oath! be- 
one Juſtice of the Peace. 


Prebend and wane 


12 9 that he is called a Prebendary 4 pr 

but I rather think tis from 160 7 portion 
r. the rch yields to him out of her Stock for his Main- 
—— oy — 13 called prabenda, and is a diſtinct Benefice 


ſome Lands or Church, and appropriated for the 


por of a Pretenders. 
grant that my Lord Coke ( tells i Us, there might be a 
Chaperrt before they bad any Poſſeſſions, from which it ma 
be inferred, that there might be a Prebendary before he had any 


prenliar Maintenance, but whether he was diſtinguiſhed by 


that name before.he had any Prebend it doth not appear. 
Me true, all the Revenue of the Church was formerly in 
Biſhop, and, afterwards he granted certain Portions to the 
Genta, d ſor this — he is of common right the 
Patron of Prtbenda ies. 

Some indeed are ern (i) as at Mf minſter the Queen 
collates by Patent, and by vertue thereof the Prebendary takes 
Foſſeſſion without late or Induction. 

Toms are Wy _ iſt of La enn but in ſuch caſe th 
preſent 
IO. ez him in a Stall in the Cathe- 
Et and then be is ſaid to haye locum in chore, 
2 are likewiſe ed into thoſe 
Which: are called Simple and Dignitory. 
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A ſimple Prebendary is ſuch who hath no Cure, and who 
hath no more but this Revenue for his Support. 
A Prebendary with Dignity bath always a Juriſdiction an- 
 nexed, and for this reaſon he is called a Dignitory, and his 

Juriſdiction is by Preſcription, as for inſtance, a Prebendary 
preſcribed for himſelf and his Farmers to grant the Office of a 
mmiſſary, that he made a Leaſe of he Prebend for three 
Lives, and that the Leſſee granted this Office with all 4 
Cmmodities and Advantages, 8c. to the Plaintiff, that the De- 
fendant claiming a Right under the Dean and Chapter li- 
belled for it in the Arches. | e 
The Court was divided 1 71 the point in Law, (I) whe- 
ther any Eccleſiaſtical Juriſdiction paſſed by this Leaſe to. the 
Leſſee, fo that he might make a Commiſſary to keep Courts, 
Cc. the objection was, that it was a Poweror Truſt annexed 
to the Perſon of the Prebendary as he was a Spiritual Member, 
and therefore it could not paſs to his Leſſee, eſpecially if a 
Lay-man, for a Commiſſary was no more then a Deputy, 
which the Leſſee could not depute ee. 
But it was anſwered, that tho the Prebendary was à Spi- 
ritual Perſon, yet his Juriſdiction was Temporal, and there- 
fore might paſs by thoſe general words in the Leaſe, eſpecial- 
ly if it had uſually ne ſo before, but I rather think that 
an Office of Juriſdiction will not paſs by general words, as a 
Recorder cannot make a Deputy without a Special Grant or 
| Cuſtom to warrant it. ET SET JONES 
__ Theſe Prebendaries make the Chapter, of which the Dean is 
Chief, and therefoe when a Prebendary dies the Profits are in 
the Dean and Chapter till another is collated, and if after- 
wards he accepts a Deanry (I) his Prebend is yoid by Ceſſ#on; 
ſo if he is made a Biſhop the Queen preſents to his Prebend. 
But the acceptance of a Deanry muſt be underſtood to be in 
the ſame Church, therefore Anno 11 Ed. 3. (n) the Biſhop of 
Dar ham having preſented a Clerk to a Prebend of the Church 
of St. Andrew, and afterwards preſerited the ſame Perſon toa 


* 


Deanry in that Church, it was held that the King ſhould re- 


cover the Preſentation to this Prebend; becauſe one and the 
{ame Perſon cannot poſſeſs two Prebends in one and the 
lame Church, which is very true, but the reaſon was not ap- 
Plicable to the caſe, viz. that a Prebend is void by the accep 


tance of a Deanry in the ſame Church, which is likewiſe true, 


but then it muſt be underſtood of a Prebendary who is a com- 
| pleat Member of the Chapter, that is one who hath locum in 
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choro & ſuffragium in capitulo for an Archdeacon may be either 
a Dean or Prebend of that Church where he is Archleacon, be- 
cauſe quatenus ſuch he hath no Vote in the Chapter. _ 

Before the Statute 14. Car. 2. 4 Lay-man (n) might be pre- 
ſented to a Prebend, becauſe tis a Benefice without Cure, &c. 


and for that reaſon a Prebendary (o) and a Parochial Bene- 


fice are not incompatible Promotions, for one Man may have 
both without any Avoidance of the firſt. 

This is proved by common Experience, beſides the (p) Ca- 
non which enjoins Prebendaries not to abſent.themſelyes from 
their Benefices with Cure for above one Month in a Year, and 
that they ſhould, amongſt themſelves, proportion the times 
of their Reſidence in the Cathedrals, ſo that ſome of them 
might be always Reſident there, and after the time appointed 
by their local Statutes is expired, they are required to go to 
their Benefices, or one of them to diſcharge their Duties, and 
this the Biſhop is to ſee duly performed, 5 

And that Læy/ men were promoted to Prebends, we have ſe- 
veral inſtances, as Anno 2 Ed. 6. the Earl of Hertford had the 
promiſe of ſix, - the Lord Cromwell was made Dean of Wells, 
and ſuch Eccleſiaſtical Benefices were conferred on more 
Laymen before that Statute, but none ſince, for now ſuch 
Perſons only who are Ordained by Epiſcopal Ordination are 
made capable of all Eccleſiaſtical Promotions. 37 

And becauſe a Prebend it ſelf is not a Benefice with Cure, + 
Cc. therefore a Prebendary is not oblidged to read the 39 
Articles, but he mutt ſubſcribe the Declaration, for that is re- 
* by the aforeſaid Statute, viz. as he is a Perſon in Holy 

rders and taking an Eccleſiaſtical Dignity upon him. 

But by the Canon he is obliged to Preach in his (q) Ca- 
thedral as often as he is bound by any Law, Cuſtom, or Or- 
dinanee, and not only there but in the Pariſh Churches of 
the Dioceſs where he is Reſident, eſpecially in ſuch Chutches 
from whence the Cathedral receives any Rents, and if he 
cannot Preach himſelf by reaſon of Sickneſs, he is to ſubſti- 
tute one in his place, and if he neglects to ſupply his courſe he 
may be puniſhed by the Biſhop. „ ITED 

Hy, Tho Prebendaries as ſuch have no cure of Souls, 
yet we are told that there is a Sacred Charge (7) incumbent 
upon them in thoſe Cathedrals where they reſide, and that a 
Prebend is a juſt and neceſſary encouragement either for ſuch 
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whoby Age or other Defects are not fit for a Parochial Cure, 


pable to do eminent Service in the Church. 
It may be difficult for ſome Perſons to apprehend what 
that Sacred Charge 1s, and what eminent Service a Mancan 
do tothe Church who bath ſo many defects that he is not ca- 
pable of a Parochial Cure. | 


I admit that it may be a reaſonable ſupport to ſuch Perſons 


who by their conſtant and diligent Labour in their Pariſhes, 
have merited ſuch a preferment, i arr if their Mainte- 
nance is ſo ſmall as to ſtand in need of farther ſubſiſtence, 
and thatit ſhonld not be employed to enrich any ſenſual 
| THIS refers to a certain P. Houſe, or Land, and is 
always Perſonal, that is, tis made in the name of a 
ſingle Perſon and his Predeceſi and all thoſe whoſe Eſtate 
he hath, Cc. and in this reſpect it differs from a Cuſton 
which is more general, and therefore is never alledged in any 
ſingle Perſon for tis always local, and extends to many Per- 
ſons, viz. to all the Idan of a County, City, Town, 
Hundred, &c. = 2 . | 
I The Reformers of the Eccleſiaſtical Law () have define! 
r to be a Right eſtabliſhed by time, co- operating 
Wk e LY cauſing the negligent to forfeit it, aud putting 
an end to Suits. ; 

This agrees with the Diſcription which Brafton made of it 
long before, who tells us that where a thing hath been received 
— approved by long uſe 1t obtains the force of a Law, that 

c 


a right may be t rred by a long and peaceable Poſſeſſion 


without any other Title, becauſe all Claims ought to be li- 


mited to a certain time, otherwiſe there would be no end of 
The learned Biſbep of Wireefer bath with his uſual Sagas 

The learned Biſhop of Worgefter hath with his uſua ty 
explained this matter, viz. that ou clue conſidered ab- 
ſtractly from all other Circumſtances cannot give * 
Wa it may be occaſioned either by 1gnorance or fear, that 
a right cannot be loſt by the negligence of the Perſon con- 
cerned, unleſs there is an antecedent Law to make that neg- 
lect a Forfeiture, but that tis the common intereſt of Man- 
kind there ſhould be ſome fixed Bounds to all claims of Right 


for otherwiſe Men would live in a State of War and 
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fon, and therefore it hath been always accounted reaſonable 
in this Nation, and agreeable to our Laws, that a Right 
ſhould be acquired by long and peaceable Poſſeſſion, I fay 
eceable, becauſe there can be no Preſcription where there can 
0 any legal proof made of an interruption. 5 
But this muſt be intended () where there bath been any 
interruption of the Right, for a diſcontinuance for ten Years 
do is no bar to a Preſcription, tis only a Suſpenſion 
or a Tyme, N | | | 
Neither is it deſtroyed by any alteration (c) of the pay- 
ment, as inſtead of Money which had been uſually paid, to 
have paid Tithes for 20 Years paſt, but if the Preſcription isto 
be diſcharged of Tithe-hey in ſuch a Ground, and the Owner 
converts 1t into Tillage, the Preſcription is gone, and fo 
why any alteration which is made to the prejudice of the 
Arlon. 7 PA : 
There are ſome Preſcriptions which are not allowed by the 
Canons of the Church, as for a Clergy-man to preſcribe a- 
gainſt a Viſitation, or for non-payment of Procurations at 
that time, and ſome are not allowed by the common Law, 
as for a Lay-man to preſcribe in non decimando. 
So to pay no Tithes nor any thing in lieu thereof, (d) tho 
nothing . be proved to be paid in the Memory of Man, this 
80 10 ay the Tithes of one thing in recompence ſor the 
Tithes node, or to pay no Tithes for Cattel, + becauſe he 
pays Tithe-Corn, or to pay none in one place, becauſe he 
pays them in another, or to pay no Tithes, becauſe he hath 
time — 9 mind repaired the Church, theſe Preſcriptions are 
not good, , | 9 5 
Sto pay ſo many Calves and Lambs, and a penny for 
every milch Cow in ſatisfaction of all Tithes of Calves and 
Lambs, and milch Kine, and alt Barren and other Beaſts and 
Agiftments ; this laſt Clauſe makes all void. i 
Bur a Preſcription to pay leſs than a tenth part 18 good, and 
ſo tis to pay a certain ſum of Money for all his Tithes gene- 
rally, or for his Tithe-Hey, or for his Tithe-Corn on ſuck a 
arm. 1 1 
So to pay a penny called an Hearth- penny (e) in ſatisſa - 
ction for the Tithes of Wood for his Fire, this is good. 
The payment of a ſum of Money or any other thing in lieu 
of Tithes for ſix years is held a reaſonable time to make a Pre- 
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| 444  - Peeſentation. | 
ſcription, ' which being a temporal thing, 1s to be tried in the 
: "Temporal Courts. * e ' 12 | 
But this is not always ſo, for where the Preſcription is 
mwmeerly Spiritual it ſhall be tried in the Eccleſiaſtical Courts; 
as for inſtance, if the Churchwardens of the Mother Church 
do tax the Inhabitants .of a Chapelry of Eaſe to repair that 
Church and ſue for this Tax in the Spiritual Court, and the 
. Defendants ſuggeſt that time out of mind they have repaired 
. _ their own Chapel, and fo ought to be diſcharged towards the 
i repair of the other, all this matter is of Eccleſiaſtical Cogni- 
zance, and therefore it ſhall be tried in that Court. 


8 Pre ſentation. 


BEFORE I treat of a Prefentation, I think it may be 
proper to ſpeak ſome thing of the Patron, which word ſig- 
nifics him who hath the Right to preſent to a Benefice. ' 

Dr. Godolphin tells us tis derived 4 Patrocinando, that is, 
from E the Cauſe, or defending the Rights of the 
Church, but withal as improperly as Mons is derived a me 
dendo, for in this Age ſome Perſons, inſtead of defending, do 

_ proſtitute the Church and the Revenues thereof to Sale and 
Merxchandize. | | 
He who gave the Ground or who built the Church or en- 
dowed it, had a right to preſent a Clerk to that Church, but 
not without the conſent of the Biſhop, and this was called 
jus 3 by the Canon Law, which is an Advomſon by 
our Law. Ke | 

Bat tho' the Biſhop at firſt was to fill the Churches with In- 
cumbents, yet they afterwards transferred this Power to the 
Laiety to encourage them to build more Churches, but this 
was only a power of Nomination, and not an abſolute 
Power to diſpoſe the Benefice upon what terms they would, 
for the Biſhop was ſtill to ſee that the Clerk was qualified 


and then to admit him, and if the Patron did not nominate Wl w 
one in a limited time, then the care did return to the Biſhop ax 
again, and fo it continues at this day. - | thi 

But tho the Patron had Power to nominate another, yet ih 
he cannot nominate himſelf, but he may pray the Ordina- th 

2 admit him, and an admiſſion upon ſuch a prayer 18 

8 W . e A 


As to the Preſentation it ſelf, tis the act of the Patron 
which doth not carry with it the formality of a Deed, but tis 2 
in the Nature of a Letter miſſive, by which the Clerk is offer- * 

- ed to the Biſhop, and tis always directed to lym, aud uſliallj () 
in this ſoꝛm at to the Archbiſhop, Keveren⸗ 


| Preſentation. 1 445 
Reverendiſſimo in Chriſto patri & domino. Domino Chriſto per- 


niſſione divina Cantuarenſs Archiepiſcopo * torius Anglia primati 


& Metropolitano ej us ve in abſentia vicario in rebus Spiritualibus 


generali ant alicui in hac parte ſufficientem authoritatem habenti, . 


QC, : | 

If tis to . Biſhop, then the form is thus, 
Reverendo in Chriſto patri & domino. Domino Foh i diving 
permiſſione Ciceſtrenſi 8 ejus ve vicario in Spiritualibus gene- 
rali J. A. Armiger indubitatus Patronus EcclefieParochialjs de H. 
in Com. S. ſalutem in domino ſempitern am, ad Eccl iam de H. pred. 
veſtra dioceſeos modo per mortem. It ultimi Incumbentis ibilem 
jam vacantem & ad meam donationem pleno j = dilec- 


tum mihi in Chriſto P. S. clericum in artibus magiſtrum paternitati 
vez preſents humillime ſupplicaniſquatennt præfat. P. S. ad dictuns 
Eccl iam admittere eumq; Rectorem ej uſdem Eccleſiæ inſtituere cum 


ſuis juribus & pertinentiis uni verſit cæteraq; expediri & peragere 


veſtro in hac parte incumbunt Officio paſtorali dignemini cum 
ke in cu 


jus rei teſtimonium his preſentibus : Sigillum appoſui, 

Dat. 18 tie Oftobris _ Regni, &c. e 

This right of Preſentation is a Temporal thing, (z) and 
therefore it properly belongs to the Temporal Courts to deter- 
82 * is the true Patron, and at what time, and when to 

void. 925 

Tis a right which may be transferred to another by Deed 
or Will, it may be forfeited by Outlary, and then the Queen 
ſhall Preſent, which remains good, tho the Outlary ſhould 
be afterwards reverſed, but this muſt be underſtood where the 
Advowſon was forfeited by the Outlary, and the Church 
became Void after that Forfeiture, for in ſuch Caſe the Pre- 
ſentation is veſted in the Crown, as tis the profits of the Ad- 
vowſon ; (4) but if the Church was actually Void at the time 
of the Outlary, then the the Preſentation is forfeited as a 
Chattel, and upon the Reverſal of the ſame, the Party ſhall 
be reſtored to it. 333 ö e 

It may be forfeited likewiſe by Symony or Recuſancy, 
which more hereafter; by the attainder of the Patron, by an 
appropriation without a Licenſe from the Queen; (b) but 
the Inheritance in this Caſe is not forfeited, only the Queen 
ſhall have the right of Preſentation in nature of a Diſtreſs, till 
the Delinquent hath paid a Fine for his Contempt. 

It ma te forfeited by an Alienation made 1n fee of the 
Advowſon it ſelf, by a Grantee for Life of the next Avoi- 


— 
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dance; () for after ſuch an Alienation the Grantor may pre- 

ſent, but then he muſt entet for a forfeiture in the life time of J 
the Incumbent, (4) for if he neglects it till his death and then I i * 
preſents, thisis Void, becauſe the Efate of the Grantee for lie I rin 
was not determined till the Grantor had claimed it as forfeit. M U 


ed, which being omitted, the Preſentation veſts in the Grantee I 23) 
as a Chattel upan the death of the Incumbent, and ſhall not 


be diveſted by the Preſentation of him in Rcverſion: ing 
And becauſe there ate ſeveral Perſons who have a right aii C 
Preſentation, i ſhall treat of them diſtinctiy, viz. Of Preſenta fl t 
tions by m Perſons, Coparceners, Fomatenants, and Tenanti © F 
in Oumon; by Orpor atibns, by Baron and Feme, by Exxecuiuri 5 — 


Infants, by the Queen. 
5 75 — — As to Preſentations by Common 


Perſons, tis agreed, that all who have ability to Purchaſe Flat 
or Grant, have likewiſe an ability to preſent to Vacant Be- ſend 
nefices, and this nay done by Perſons Excommunicated i no 
Oztlaved, but in ſuch Caſe the Biſhop may refuſe the Preſentee, by £ 

That the Preſentation muſt be within ſix Months after tie u 


- Avoidance, and that a 1 who is Patron cannot . 
* himſelf, (e) but may either pray to be admitted by the nit 
iſhap, or he may deviſe. the next Preſentation to his Execu- poſtr 
tors, and if by ſuch deviſe he appoints that they, or either of knte 
them ſhall preſent one of their own number, the Preſentation h 4 


made by the reſt is good. 3 | 
Br Copatceners.] Coparceners are but as one Patron i 


the Law, and therefore they ought to agree in the Preſentati- A. 
on of one Perſon, if they cannot, the Eldeſt ſhall preſent alone for i 
and the Biſhop is bound to admit her Clerk. adju 
But if they ſhould ſeverally preſent ſeveral Clerks, the Bi- urn. 
{hop is not obliged to award a Jus Patronatus, becauſe they ad 
Pale under one Title, and fo not like the Cafe where two 752! 
Patrons preſent by ſeveral Titles, but if the Eldeſt Siſter joyn that 
with another Siſter, the Biſhop may ſuffer the Benefice to Lap!, the F 
' which he cannot do if the preſents alone, and after ſhe ati of D 
preſented the next ſhall have her turn, and this privilege dow ©! 
not only extend tothe Iſſue of the Eldeſt, if ſhe ſhould die, () It 
but likewiſe to her Husband,if he is (g) Tenant by the Curteſi. I ne! 
If one Coparcener uſurps ypon the turn of another, that 15 
ſhall not put her to her Writ of Right, but ſhe ſhall prefer li 
pon the next Avoidance, becauſe an uſurpation among Ge 
Zoparceners is only for that turn upon which the uur- < 
pation was made, : 1 
% 2 Roll, Abr. 312. (4 1. -2 Roll. Abr. 352. Li Rep. 366 b 
6G $f" 0) ce Li ie f (3 Go, K 206; 2 Ball abr. 30] . 
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oyntenants and Tenenants in Common muſt joyn likewife 
in the Prefentation, for if either preſent alone, the Biſhop may 
refuſe his Clerk, ( and ſo he may the Clerk preſented by the 
major part, and if the ſix Months expite before they agree, he 
nay collate by Lapſe. 0 

But if there is a grant of the next Avoidance to Four, nam- 
ing them, Et eorum cuilibet conj unctim & diviſim, (i) in ſuch 
Caſe if one alone preſents tis good, and yer if there ſhould be 
ſuch a ſeverance in the um tis void, as if the grant is 
to Four habendum eis conjunctim & diviſim. | 

In Windſor's Caſe there are fome diſtinctions made, where 
Perſons have a (i) Right of Preſentation by turns,viz.It was in 
a Onare Impedit — for the Church of Buſcott in Berks, the 
Plaintiff Loveden had two parts of the Advowſon, and the De- 
ſendant toy had one part, the Plaintiff preſented Parry, 
who was Inftituted and Induced, and afterwards deprived 
by Queen Mary, for being a Proteſtant, and Loveden —_— 
ing that his ſecond turn was not ſatisfied, becauſe of the 
prvation of Parry, he preſented one Dacres, who was like- 
miſe Inſtituted and Tndadted, and theDefendant Windſor ſup- 
poſing that both the turns of the Plaintiff were ſatisfied, pre- 

— one Hitch, who was alſo Inſtituted and Induced. - 
Anno x Eliz,, Hitch. was deprived, and Parry reftored, and 
the Church being Void afterwards by his Death, the Queſtion 
mas, whether by the Inſtitution of Parry, tho he was after- 
wards * the Incumbency of Dacres ſhould be Void? 
for if fo, then Loveden had no more than one turn, and it was 
adjudged that the Preſentation of Dacret ſhall not make one 
turn, becauſe the declaratory Sentence cf reſtitution of Parry 
did abſolutely avoid his Deprivation, and he was Incumbent 
again upon his firſt Preſentation, winch was recontinued by 
that Sentence, and when he died, being the laſt Preſentee of 
the Plaintiff, he ought to preſent again, and his Preſentation 
of Dacres during the life of Parry could not be in his turn, be- 
cauſe Parry himſelf died Incumbent. et 

It was likewiſe adjudged in that Caſe, that if the Clerk of 
one is Inſtituted and Inducted, and afterwards deprived for 
any cauſe whatſoever, 'that ſhall ſatify his turn, becauſe the. 
Admiſſion and Inſtitution were only voidable, and not void 
till Sentence, but when tis void ab initio tis othetwiſe, as in 


Caſe of not Reading the 39 Articles. 
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2 Preſentation, : 
Ik᷑f there are two Joyntenants of the next Avoidance, (J) one 


the Biſhop may refuſe him. BY: 

So if Three have a right to preſent, and Two of them pre- 
ſent the third Perſon, (n) the Biſhop cannot refuſe him, becauſe 
he cannot preſent himſelf, but if one alone had preſented a 

third Perſon it had been wrong. | 3 
Cozpozation pꝛeſenting.] When a Corporation preſents, it 

muſt be under their Common Seal, and by the true name of 

their Corporation, (n) otherwiſe tis void. 

l admit that there is a contrary Judgment, in the Caſe of 
the Dean and Chapter of Norwich, (o who were Incorporated 

by the name of the Dean and Chapter of the Cathedral 

Church of the Holy Trinity of Norwich, ex fundatione Regis 

Edwardi S:xti, which words were omitted in a regrant to them 

by the ſame King, and yet the grant was held good, but it waz 

by reaſon of the Statute of confirmation, made in the firſt 

Tear of that <p" Reign, (p) which recites that he made 

ſeveral Grants, &c. and for avoiding all controverſies which 

might happen concerning any of them for want of true nam- 
ing any bodies Corporate, it was enacted, That ſuch Grants 
made or to be made duri ng bis liſe, ſhould be good, notwith- 

ſtanding the miſnaming, &. = 1 

By Executozs.] If a Man hath a grant of the next Preſen- 
tation, and he dies, the Church being full, the right to preſent 

oes to his Executor; the Law 1s the ſame if he dies, the Church 
ing void, and without deviſing his right, for the void turn is 

Chattel, and before tis actually veſted in the Executor, he 

may grant it over to another. . 

But in ſuch Caſe if the Teſtator in his life time preſents a 

Clerk, and dies before he is admitted, and afterwards the Ex- 

ecutor preſents another, the Biſhop may receive eithef. 

If theſame Perſon is both Patron and Incumbent, and he 

dies, () tho the Preſentation is thus ſevered from the Adyow- 
ſon, and veſted in the Executor, yet the Heir ſhall preſent, be- 
cauſe where two Titles commence at the ſame inſtant, as in 
this Caſe, upon the death of the Incumbent, the Advowſon 
deſcends to the Heir, and tho the Avoidance is veſted in the 

Executor, yet the eldeſt Title ſhall be preferred. ö 

But where a Biſhop hath a Preſentation in right of his Bi- 
ſhoprick, and dies, his Executor {hall not have the void turn, 
but the Queen, becauſe the Temporalties are in Her Hands, 
and She hath a right to preſent upon an Avoidance, during 

. 1 And. 2. Moor. Dyer 365. E Inſt. 186. () 2 Roll. Abr. 348. 
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ol them may preſent the other, but if he. preſents a Stranger 


Preſentation 449 


me MY the Seiſure, and alſo. upon an Avoidance on the death of le 


ger Bilhiop- „ OS SO A EO 
- Hugband and Wife.] IT a Feme Covert hath a right to pre- 
re. WM ent, ſhe cannot do it without her Husband, for the Preſenta- 
uſe tion muſt be in both their names, or he alone may preſent 
a during the Coverture. . 6 e 
And ſo he may after her Death, if he is Tenant by the Cour- 
it t*ſic, and if he happen to die after the Avoidance, and before 
e of MI the Church is full, (4) his Executors, and not the Heir at Law 
ſhall preſent, becauſe it was veſted in him as a Chattel, and 
therefore. it ſhall go to his Executors. ED |: 64+ 
A Guardian in Socagecannot preſent to a 
Church, for by the Law he 1s not to meddle 
with any thing but for what he may ac- 


| count, (b) which he cannot do for a Preſentation, becauſe 
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he is to take nothing for it. N r 
But ſome are of opinion that he may preſent; (c) ſo long as 
the Heir is under the Age of 14 Years; but my Lord Coke (d) 
affirms it for Law, that the Heir ſhall preſent, let him be of 
what Age he will. 1 . 
Br the Qucen.)] If the is ſeized of an Advowſon, 
in the right of the Dutchy of Lancaſter, and She prefents a- 
Clerk under the Great Seal, tis good, (e) notwithſtandirig the 
Dutchy Seal is wanting; for a Preſentation paſſes no Inte- 
reſt as a Grant doth, tis no more than a recommendation ofa 
Clerk to the Biſhop. e A ER ahi 
Tis true, She may preſent by Her Letters Patents, and by 
theſe words, viz. Dams & concedimus, for this amounts to a 
Warrant for the Biſhop to admit the Clerk. * - | . 
If a Rector is made a Biſhop, the Queen ſhall preſent by 
nttue of Her Prerogatiye, (f) unleſs She granted a Diſpenſa- 
tion to him to hold his Rectory with the Biſhoprick, and this 
muſt be before his Conſecration. F 
If a Biſhop is Patron of a Benefice which is void; and he 
am before he preſents, (g) the Queen ſhall have the Preſenta- 
n. | „ 
So where a Deanry becomes void, whilſt the Temporalties 
e an Archbiſhop arein Her hands, She ſhall preſentthenew 
can. . : | | e W4s p 
If She preſents without any manner of Ri:ht, and the Pre- 
ſentation is in this form, viz. ad noſtram Preſentationers ſive ex 
Pleno jure froe per lapſum temporis, &c. (H this will not amount 
(a) 1 6 . 36. Bro. ment al. Egli „21 H. 6. 56. 
ee ee frog GO e 
0 Moor. 874. Os Ro Il. Abr. - 343, 344 (& Roll Abr. 343, (-) Tel, 
e Gar, $92, Hob, 5,502, Viguh. & 7 Mod. 254. | if 
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to an uſurpation, becauſe it expreſſeth a Right where there is 
| _ but if the Preſentation had been general tis other- 
wile, * n 

But if She hath a real Title, and doth vary from it, (i) as 
where She bath a Title by Lapſe, and She preſents pleno jure, ret 
tis void, and all that follows upon it, becauſe tis built upon he 
a wrong Foundation. „ Ter 

Laſtly, The Lord Chancellor hath the privelege to preſent to 18 
5 Benefices, under the yearly value of 201. in the firſt Fruits - Re 
CE, | Py 8 no 

A Popiſh Recuſant Convict, cannot ne 
- — by preſent during the time of his Recuſancy, au 

8 but the Chancellor and Scholars of Or- 
ford and r may do it, (4) in the reſpective Counties ; 
mentioned 1n the Statute : Butthis Act was evaded, by grant- Pt 
ing the Advowſon for a term of Years to a Friend in Truſt; WW 1» 
but the Queen by virtue of the Statute might ſeize two parts in I 
three of the Offenders Eſtate, and if She ſeized the Advowſon 
as part of the two parts, tis then veſted in Her, and the Uni- ſen 
verſity ſhall not preſent to any Avoidance that ſhall happen 
during the Recuſancy, becauſe-the Univerſity hath no real E- 
ſtate in the Adyowion, () they have only a Right to preſent 
as the Biſhop hath, upon a Lapſe, and tho! the words of the 
Statute are, that a Recuſant ſhall be diſabled to grant any 
Avoidance to a Benefice, yet the grant of an Advowſon for 
Years is not comprehended under thoſe words, becauſe ſuch a 
Grantee may accept a Releaſe from the Patron. 

By a late Statute tis Enacted, (»2) That F any Perſon ſhall 
refuſe or neglect io repeat and ſubſcribe the Declaration when it ſhall 
be tendered by two-Fuſtices of the Peace, or ſhall refuſe to appear be- 
fore them for that purpoſe "upon Notice given, he ſhall have his 
Name and place of Abode certified at the next Quarter Seſſions, and 
Recorded by the Clerk of the Peace, and ſhall from that time be diſ- 
abled to preſent or to grant the next Avoidance, as if he had been 4 
Popiſh Recuſant convict, and that the r ſhall have the 
Preſentation, and all Perſons who ſhall be ſeized of an Advowſon 07 
of any right of Preſentation in trait for any Papiſt, or any one dij- 

abled by this Act, ſhall be diſabled likewiſe to preſent, and if ſub 
Truſtees do not give notice to the Chancellor of the Univerſity, within 
_ Months after the Avoidance, they forfeit $001; to the Uni 
Der ſity. eh” 

Where a Plea of Recuſancy is Pleaded, the Defendant 
- muſt ſet forth ſo much of the Actof 23 Elix. cap. I. which gives 


— — — —ꝛ•—ↄ e. — 
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the 


Paeſentation.: „„ 
e is e Juſtices powet to determine in their Seſſions all Offences 
ner for not coming to Church, and likewiſe ſo much of the Act of 
29 Elix. cap. 6. which recites, That upon an Indictment found 
againſt a Recuſant, Proclarzation ſhall be made, that he 
tender himſelf to the Sheriff bẽfore the next Aſſizes, which if 
he neglects, it ſhall be a ſufficient Conviction: And by the Sta- 
tute of 3 Fac. aforeſaid, by which a Popiſh Recuſant Convict 
is difabled to preſent to a Benefice, he mult likewiſe plead the 
Record of Conviction, with an hic in Curia prolat. and he muſt. 
not ſer forth that the Plaintiff did not render himſelf at the 
next. Aſſzes, (a) for he might do it before; but a Pardon takes 


ICY, away. this diſability. „„ 11 K 

Jx- | WE, lt hath been a Queſtion whether a Pre- 

ties Revocation of a ſentation may be expreſly and actually 
Pzeſentation, revoked? or whether it ought be done ca- 


»alando, that is, by making a ſecond Preſentation, which is 
in Law a Reyocation' of the ſirſt. 
Tis agreed, that the Queen may actually revoke Her Pre- 
ſentation ; ſo in the Year Book 44 Edw. 3. fo. 35. EE 
"Tis true, She may likewiſe do it cumul ando, as where She hatii 
a right to preſent, She firſt grants it to one ani then another, 
(0) which is in Law a Revocation df the firſt, without men-: 


the tioning, it, and this She may do after Inſtitution of the firft 
ay 1 becauſe the Church is not full againſt Her till In- 
1 uction: 1 5 5 by. It SY 


But if either Check Her pteſentee ſhould die after Inſtitution, 
and before Induction, in either of theſe Caſes the death of the 


hall Party is a Revocationin Law of the Preſentation ; (p) but tis 
Hall dtterwiſe where a Lay Patron preſents, and dies before his 

ä Clerk is admitted, for that is no Revocation of his Preſenta- 

„10 on "Ip fs. 1 | | N 

and Now, when the Queen actually revokes Her Preſentation, if 
diſ- the Perſon ſhould afterwards get Inſtitution and Induction, 
en a uithout notice given to the Biſhop of the Revocation, tis ab- 
| the WI 'olutely void, (9) for the Revocation is effectual before notice, 
nat being only to make the Ordinary chargeable as a Diſtur- 
diſ- ber, if he ſhould proceed to give Inſtitution afterwards.” . , _ 
ſuch The reaſon why the death of the Queen before Her Clerk is 
thin Wl admitted {hall- be a Revocation in Law of Her Preſentati- 
Jni- ¶ on is, becauſe She had no effect of it. The ſame reaſon will 


told in the Caſe of a common Perſon, but yet if he dies be- 
fore his Clerk is Inſtituted, tis no Reyocation, (as hath been 
before obſerved) becauſe the Preſentation is actually 30 


(n). 3 Lev. 332, 2 Lut. 1100, 1117. (s) x And: 38. 2 Roll. Ahr. 354. 
©) Dyer 248, 2 Rell, abr, 356. (9) A Ro Abr. 330. Ts M. 44 
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45% Puaturatlons. | 
from him, and ſo it was from the Queen, ſo that this ſeems to 
be an extraordinary Reaſon. | Ne 


The next queſtion is, whether a Common Perſon can ac- 
tually revoke a Preſentation ? or whether he ſhould not vary 


cumulando? ſo that having preſented tao Clerks the Ordinary 
may admit which he will. | Fay 5" 


My Lord Roll; tells us he cannot actually Revoke, and 


cites a Caſe in Dyer (v) to prove it, which mult be a Miſtake, 
for there is nothing relating to this Matter, but the opinions of 
Dyer and 70 that a Common Perſon cannot revoke his 

Preſentation after Inſtitution and before Induction, which is 


very true, becauſe upon the very Inſtitution the Church is full 
as to him. 7 | a | 


But certainly he may do it before his Clerk is admitted, O08 


| becauſe a Preſentation is no more than a Recommendation of 
a Perſon to the Ordinary, in order to be admitted to a Bene- 


| —_— carries no Intereſt with, it as bath been mentioned be- 
we: ALE. | | 


(ne Procurations. 


SINCE Biſhops, by the Common Law, are to viſit thar 
Dioceſſes, in order to inquire into the Manners and Be- 
haviour of the Clergy, both in reſpect to their Duties, as they 
are Miniſters, and what care they take to keep the Churches 
and Parſonage-Houſes in Repair, therefore the ſame Law 
hath provided that it ſhould be done at the Charge of thoſe 
Inferior Clergy who are Viſited, which is by a certain Tribute 
called Procurations. 215) Show a 
This is defined by the Canoniſts to be exhibitio ſumptuum ne- 
ce ſſariorum ie, Prelatis qui dioceſos peragrar d) Eccleſias ſubjectas 
viſitant, and it was to be provided ſuitable to the quality of the 
Viſitors, but with great Moderation and Temperance ne je- 
juniorum doctrinam rubentibus buccis predicent, and from procur- 
ing theſe Entertainments for them and their Attendants, they 
, were called Procurations, and the Canons were ſo ſtrict in 
this matter, that Money was forbidden to be given in lieu of 
Victuals, ſub pena maledictionis terraneæ, and the Viſitor who 
received any Money, if he was a Biſhop, or above that Degree, 
he was to reſtore to the Church twice as much as he took from 
it, and that within a' Month after he received it, but if he re- 
fuſed he was liable to an Interdiction ab ingreſſu Eccleſie. 


—_—— — 
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If under the degree of a Biſhop, he was to be ſuſpended ab 
Officio & Beneficia. | ö ; : 

But the Biſhop in thoſe days being uſually attended with 


| great Equipages at the time of their Viſitations occaſioned 
great Complaints amongſt the Clergy, * for as the Canon 
takes notice, they were obliged to fell the Church Plate to 


buy Proviſion for them and their Attendants, and that longi 


temporis victum brevis hora con ſumebat, therefore by that Ca- 


non their Retinue was limited to a certain number, ix. if 
an Archbiſhop was the Viſitor he was not to come with above 
Fifty, if a Biſhop, not to exceed Thirty, a Cardinal Twenty 
five, and an Archdeacon leven. VE 5 

If the number of the Diſhes had been limited as well as their 
Retinue, it might have been ſome eaſe to the Clergy, but the 
Viſitors frequently Sumptuoſas Epul as querebant, tho they were 
directed only to take a competency, and that cum gratiarum 


actione, and twenty or thirty Horſe being a great Charge to 


the poor Clergy, (for they might ſtay a Day and a Night) 
therefore to remedy this inconvenience, Pope Boniface the 8th 
Anno 1295, made a Conſtitution, that Volentibus wiſitatis & 
non aliter, the Viſitor might receive Money inſtead of Pro- 
curations. 12 1 8 

But Kill the Clergy were oppreſſed by the exorbitant de- 
mands of the Viſitors, for tho' this Canon made it lawful for 
them to compound for Money inſtead of Victuals, yet the 
ſum was not limited. 4 | 

Therefore about ſixteen Years afterwards a Complaint was 
made of this matter in the Council of Vienna under Pope Cle- 
ment the 5th, but it was not redreſſed till twenty fix Years af- 
terwards, viz. by a Decree made by Benedict the 12th, the 
ſum was proportioned according to the quality of the Viſitors 
and the Circumſtances of the Perſons viſited, but ſtill leaving 
them at liberty to pay ſo much in Money or in Victuals. 

So that it muſt be a miſtake of Sir Simon Degg (a) to affirm 
that the payment of Money was begun by. compoſition be- 
tween the Viſitors and the Clergy, by which every one was 


topay ſuch a proportion to them to be diſcharged of this great 


Oppreſſion, for 1t was certainly begun by thoſe Canons, and 
the quantum was ſettled by Benedict the 12th, but becauſe the 
ons viſited had (till power either to pay the Money or 
procure the Victuals, tis probable the Viſitors afterwards 
compounded with them for Money, | 


c 


, ,. 
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And this voluntary payment being continued in many 
places, did in time grow into a Cuſtom by which the q um 
is now ſettled and paid at this day | 
That Procurations are due ratione Viſitationts is without all 
_ queſtion, but there hath been ſome doubt whether they are 
due for that alone, the reaſon which is uſually given for it is, 
that Procurations being only an exbibition to the Viſitor for 
his travelling Charges, when he ceaſes to Viſit nothing is 
due, and that when religious Perſons were dereigned, they 
were not ſubject to any Viſitation, and by conſequence no 
Procuration was due. 


If this is true, then Archdeacons can have no right to de- 


mand Procurations in that Year wherein the Biſhop Viſits, 
ſo that Ceſſante cauſa ceſſat effects. 5 5 
But this doth not hold in Procurations the payment whercof 
may be reſembled to the caſe of Lands held by the payment 
of a Rent pro ward a Caſtri, tho the Caſtle is demoliſhed or de- 
cayed, yet the Rent mult be paid, | | 
In like manner, tho Parſonages impropriate are now made 
Lay-Fees, and are in the hands of Perſons not viſitable, yet 
the Money which hath been anciently paid by Compoſition 
between the Viſitors and the Clergy ought ſtill to be paid. 
This payment is now become a certain and ſettled Rere- 
nue of the Archdeacon, and 'tis in effect his Subſiſtence, tis 
valued to him in the Queen's Books, for which he pays Tenths, 
and in ſeveral Grants from the Crown of impropriate Rectories 


theſe Procurations are ſtill left as a charge upon the Impro- 
priator. \ pl 


I agree that ſome Canons have been formerly made in this 
Kingdom prohibiting Procurations to be paid to Archdeacons 


if they did not perfonally Viſit, and that they ſhould not pre- 
ſume to take any Fees for not Viſitin 


But Cuſtom hath obtained — thoſe Canons, for tis 


not reaſonable that an Archdeacon ſhould be deprived of this 
Profit for his ſubmitting to the Biſhop in his triennial Viſita- 
tion, this would be to puniſh him for his Obedience to the 
Inhibition of his Dioceſan. | | N 
herefore theſe Fees having been for a long time enjoyed 
and paid by the general conſent of the People to the Arch- 
deacons themſelves when they do not viſit in Perſon are juſtly 
due to them, and at ſuch times they uſually make inquiry in- 
to the Circumſtances of each Pariſh either by themſelves or 
by their Officials. and this is done at two Chapters held about 
Faſter and Aichaelmas, and tis called a Viſitation, for 
which theſe Fees are due to them as well when they do not 
verſonally viſit as when they do. J 


| granted 


that the Party ought to be ſued in the Exchequer. 
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The next thing I ſhall mention is where thefe Procwrations 


are to be recovered, and as to that matter it would be neceſſa- 


ry to conſider how the Law ſtood before the Act of 344.8. cap. 
19. and what alteration was made by that Statute. | 

And firſt, it ſeems very plain that before the making that 
Act, Procurations were recoverable in the Spiritual Court and 
not elſewhere, unleſs where the Plaintift claimed them by 
Preſcription, and then it was triable at Common Law, tho 
ſince it hath been doubted whether à (6) Bill in the Exche- 


quer might not be proper in ſuch caſe; but that muſt be iu- 


tended where they have not been paid within time of Me- 
mory, and this is by vertue of the ſaving in theStatuteof 31H, 
8. cap. 13. by which the Monaſteries are given to the Crown, 
and the Lands belonging to them were ordered to be under 
the Government of the Court of Augmentations, Saving 10 all 
Perſons and their Heirs ſuch Right, 8c. Proxies, and other Profits 
which they or any of them may have or might or may claim as if 
that Act had not been made. | 
So that if an Eccleſiaſtical Perſon hath a Right to receive 
Procurations tho' they have not been paid fihce*the making 
that Statute, yet his Right is ſaved and he may recover it by 
a Bill in the Exchequer ; but where Procurations have r 
1 — ſince the Statute, it will be preſumed that they were pai 
re and at the time it was made, by which tis enacted, 
That Proc urationt which were due and had been formerly paid by 
religious Houſes then diſſolved, ſhould ſtill be paid by the Occupiers 
of the ſame Lands to ſuch Eccleſiaſtical Perſons who were ſeiſed there- 
of within ten Tears before the Diſſolution, and if upon Suits in the 
Spiritual Court for the ſame, the Defendants ſhall be conviſted, they 
Tere to anſwer the Value in Damages together with Coſts, and that 
the Plaintiff ſhould recover the like at Ommon Law when the Cauſe 
is determinable there. 20 
There is a Proviſo in this laſt Act, viz. That if the King 
had demiſed any of theſe Lands for Life or ears with a Ovenant to 
diſcharge the Leſſee from the payment of Procurations, that the Par- 
ty claiming them — ſue in the Court of ＋ 1 and not 
elſewhere, which is now annexed to the Exchequer. 
But this Proviſo doth not extend where any Lands were 
by him in Fee, but my to ſuch caſes where the King 
ad granted any particular Eftates thereof, and therefore a 
Prohĩdition (c) was denied to ſtay an Excommunication for 
not paying Procurations upon ſuggeſting this Statute, and 
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The Reformers of the Ecrleſiaſtical Law (4) would hav 
the Viſitors Sequeſter the Profits of the Living in caſe of neg 


lect or refuſal to pay Procurations, and to proceed again 
them by Eccleſiaſtical Cenſures, but the uſual Remedy is in 
the Spiritual Court unleſs it is claimed by Preſcription. 


Probibition. 


[| ſhall treat of this Subject only as it relates to the Spiritual 
Court, to which this Writ of Prohibition is directed, up- 
on a Suggeſtion that it doth not belong to thati Court but to 
the Courts of Law to take Cognizance of the matter. 
It may be neceſſary in this place to mention the Conteſtz 
which have formerly been inade between thoſe Courts; for 
in the time of H. 3. the Prelates made ſeveral Canons directly 
againſt the Laws of the Land, (e.) and my Lord Coke tells us 
what they were. : 1 . | 
That they might try the Bounds of Pariſhes, the right of 
Patronage and of Tithes, and that no manner of Poſſeſſions 
which were held of the Church ſhould be tried in the Tempo- 
ral Courts, and many more in ſubſtance (as he calls it) were 
then made againſt the ancient and juſt Writs of Prohibition, and 
to enforce Obedience to thoſe Canons the King himſelf was 


admoniſhed to obſerve them, or an Interdict as to be put up- 


on his Lands and Revenues, his Subjects likewiſe were to 
comply upon pain of Excommunicatioͤn. | 

But notwithſtanding theſe Admonitions, and tho all the 
great Officers of State, and many of the Judges were then 
Olergy- men, yet they proceeded according to the Common 
Law, and with great difficulty kept the Spiritual- Courts 
within their proper Juriſdiction, and this was done by gran- 


ting Prohibitions tothoſe Courts where they encroached upon 


ENSURING if oye 25 

Ibis occaſioned the Clergy to exhibit feveral Articles to the 
Parliament Anno 51 H. 3. which were called Articuli Cleri, 
and which are ſince loſt. £70 ON 


But Ammo 9 Ed. 2. the Archbiſhop of Canterbury, in the 


name of bimſelf and all the Clergy, exhibited ſixteen Articles 
to the Parliament which were likewiſe called Articuli Cleri. - 
The firſt and fifth of thoſe Articles concern Prohibitions, 
and the Anſwers which were then enacted by the Parliament 
were asbl. EI 
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That no Prohibition ſhall go where the Suit was for Tithes 
meerly as ſuch, but if a Parſon ſhould ſell his Tithes and 
then ſue for the Money in the Spiritual Court, a Prohibition 
ſhall be granted, becauſe by the Suit, the Tithes which were 
before Spiritual are turned into a Chattel. . 

So if the Tithes are once ſet out (f) and afterwards carried 
away by the Occupier of the Land, if the Parſon will ſue for 
them in the Spiritual Court, a Prohibition ſhall go, becauſe 
by the ſeverance from the nine parts they are become a Chat- 
tel, and he my maintain an Action of Treſpaſs for this 
wrong ; but Juſtice Croke, (g) who Reports the ſame Caſe, 
tells us, the Court were divided, and the better Opinion was, - 
that the Perſon who ſet out the Tithes might be ſued in the 
Spiritual Court for carrying them away, but not a Stranger, 

The other Article was, that no Prohibition ſhall be granted 
where the Tithe is demanded out of a Mill newly erected, 
of which I ſhall treat more at large in another place. 


I only mention theſe things to ſhew that in former times 


Prohibitions were granted to keep the Spiritual Courts within 
their due Bounds, which is plainly implyed by the Negative 
anſwers of that Parliament. 

It would be a tedious buſineſs to give the Reader an account 
of the frequent Complaints of the Clergy almoſt in 
King's Reign againlt theſe Prohibitions, elpecially before the 


Reformation; I ſhall therefore confine my ſelf to what was 


done ſince, 2 ; 

It ſeems it was a common thing before that time to make 
unneceſſary delays in Suits for Tithes by obtaining frequent 
Prohibitions to the Eccleſiaſtical Courts. 

Therefore Anno 2 & 3 Ed. 6. cap. 13. a Siatute was made 
to prevent this Inconveniency, in which there is this Clauſe, 
vix. Before a Prohibition ſhall be granted the Plaintiff therein ſhall 
bring 4 true Copy of the Libel concerning the Suit ſubſcribed by the 
hand of the Party, and there-under ſhall be written the Suggeſtion 
upon which the Prohibition is demanded, and if ſuch * © 14 
not proved by two ſufficient Witneſſes within ſix Months next after 
the Prohibition granted, a Conſultation ſhall be granted, and double 
Gfts and Damages awarded by the Courts of Law, which may be re- 
covered by Action of Debt. 5 | 

Now the reaſon why a true Copy of the Libel ſhould be 
produced together with the Suggeltion is, that it may appear 
tothe Judges whether a Prohibition ought to be granted upon 
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ſuch a Suggeſtion, or whether there is any material variance 

between that and the Libel, as for inſtance; if the Libel is 
for Tithes the Defendant may ſuggeſt a Modus, which mult 
agree with the Libel, becauſe tis grounded upon it, but if he 
ſuggeſt that the Land was diſcharged of Tithes in the hands 
of an Abbot or Prior, () and ſo ought ſtill to be diſcharged, 
and that the Parſon libelled againſt him for Forty Fleeces of 
Wool, and the Defendant pleaded, that he ſued him for 400 
Fleeces, this is not a material variance, becauſe the Plaintiff 
preſcribed in non decimando, and fo had wholly outed the Spi- 
ritual Court of any Juriſdiction. 

But notwithſtanding this Statute, I find that the Clergy 
ſtill complained againſt granting Prohibitions, for in Mick — 
elmas Term Anno 3 Fac. (i) Archbiſhop Bancroft, in the name 
of all of them, exhibited certain Articles to that King in 
Council 1 the Judges for ſome abuſe in granting the 

ſame which they deſired might be reformed, ſuggeſting that 
many Prohibitions were unduly obtained, and they were ſo 
exact in the computation, that they afirmed from the be- 
ginning of Queen Elizabeth's Reign to Michaelmas Term 
3 Fac. there had been 560 Prohibitions granted to the Court 
of Arches, and that not one in Ten was rightly awarded, 
but they were ſo cautious as not to name one in particular, 

Then they ſuggeſted, that ſince both the Spiritual and Tem- 
poral Juriſdiction were become united in the Crown, it 

might be proper for the King in Council to rectifie what was 
amiſs in either, and not leave it to the determination of the 
Courts in Weftminſfter-Hall. 5 

But the Judges anſwered, that Prohibitions were granted in 

order to keep the Spiritual Courts within their due limits, and 

that they ſheuld not exceed that Puriſdiction which properly 

-. . to them, and that what was warranted by the Law 

in ſuch caſes could not be altered but by the Parliament; 
and they had likewiſe computed all the Prohibitions granted 

: by all the Courts in Meſtminſter-Hall in that King's Reign, 
which amounted to 313 and no more, and that 180 of them 
were de modo decimandi, and the reſt were grounded mn 

Trees 


: Unity of Poſſeſſion, or where the Libel was of Tithes of ® 
of twenty Years growth and upwards, for Tithes of Barren 8 
and Heath Lands, and concerning the boundaries and extenis thi 


' of Pariſhes. Ne 
ben they objected again the Form of Prohibitions in ge- By 
neral, becauſe it imported that the Spiritual Courts were not 
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ice foro Regis, and that the proceedings therein were contra coro- 
1 is nam & 1 nit atem Regis, and tho it was a received Opinion 
uſt that the Eccleſiaſtical Court was aliud forum from the King's 
he Courts when their Juriſdictions were diſtinct, yet it was v 

ds WM improper to affirm it fo to be now when both thoſe Juriſdicti- 
ed, ons were united in the Crown. hs Py | 

* To this Objection the Judges 1:kewiſe anſwered, that both 


theſe Juriſdictions were always de jure in the Kings of this 
Realm, tho one of them was frequently uſurped by the See of 
Rome; that the Forms of Frohibitions could not be altered but 
by the Parliament, and that it was contra coronam Regis for 
the Spiritual Court to uſurp on the Temporal juriſdiction, 
becauſe it was to draw the People and their Cauſes ad aliud 


10 Examen than where by the Law they ought to be tried. 
1 It will appear by the anſwers what the reſt of the Objecti- 


ons were, which anſwers being the Reſolutions of all the 


21 judges of England are of great Authority in the Law, and 
by therefore 1 will ſhew what they were and what proceedings 
a have been in the like caſes ever ſince. 


They all held that Prohibitions might be granted even after 
a Sentence in the Spiritual Court, for tho by the proceedings 
there, their Juriſdiction might be affirmed, yet as it was a 
miſtake of that Court to hold Plea even at the inſtance of the 
party in ſuch matters, which did properly belong to the 
Temporal Courts, ſo it was the folly of the Plaintiff to pro- 
ceed there in any Cauſe not proper for their Judicature, and 
therefore the proceedings in ſuch Caſes are coram non judice, 
and Prohibitions may be granted at any time, as well after 
Sentence as before, but if the Defendant will confeſs the Al- 


e kesatien in the Libel, and thereupon Sentence ſhould be given, | 
i then tis too late to move for a Prohibition upon ſuggeſting 
oo any matter contrary to his Plea, for tho his confeſſion cannot 


zive any Juriſdiction where the Court had none before, yet: 
this being meerly for vexation and delay of Juſtice (. a Pro- 
—_ will not be granted unleſs he proves his Suggeſtion to 

true, he 

Tis true, Prohibitions ought not to be granted upon any 
frivolous Suggeſtion, which the Prelates objected had been 
too often done ; as for inſtance, there was a Libel for Tithes, 
the Defendant ſuggeſted that he was diſcharged by the Parſon 


upon giving bio a Cup of Buttered Ale, which cured him of 


£ a Cold, and upon this Suggeſtion he obtained a Prohibition, 
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450 Pꝛobibition. 
but they do not tell us in what Court or in what Term, nei- 
ther did they produce the Record; it was certainly a very ri- 
diculous Agreement if any ſuch was made, and it could never 
be admitted a conſideration to diſcharge the Defendant from 
the payment of Tithes. IN +" INS 
Epos But Prohibitions may be granted upon 
On a Collateral a Suggeſtion of ſome Collateral matter, 
Suggeſtion, which doth not appear in the Libel it ſelf, 
as if the Suit is for Tithes of Sylva Cedus, 
the Defendant may ſuggeſt, that the Trees were more than 
twenty Years growth, o if the Suit is for. Tithes in Kind, () 
on oy ſuggeſt that the place is not within the limits of the 
ariſh. - OR 
One Witneſs.) Prohibitions have been frequently denied 
in Cauſes which are proper for the Juriſdiction of Spiritual 
Courts upon a Suggeſtion that thoſe Courts retuſed the proof 
of one Witneſs, ſois Noy 12+ and five Years after that Reſolu- 
tion-the Defendant was ſued for Tithes, and ſuggeſted () that 
he had 4a Leaſe of them, which the Spiritual Court would not 
allow, becauſe he had but one Witneſs to prove it, but he 
could not have a Prohibition, for that Court having cogni- 
zance of the Original matter ſuch Suggeſtions had been uſu- 
ally made for 11 2 but if he had pleaded the Leaſe, (n) and 
offered to prove it by one Witneſs, and the Court had refuſed 
that proof, in ſuch caſe a Prohibition would have been gran- 
te ip, . , : ; | 
It hath been hkewiſe denied where the (o) Suit was for 2 
Legacy, and the payment was proved by one Witneſs. 
| Far the later Authorities are otherwiſe ; for if a Defendant 
pleads a Releaſe of the Legacy and proves it by one Witneſs, 


a Prohibition ſhall be granted if the Spiritual Court ſhould t 
reſuſe ſuch proof, becauſe at Common Law ſuch proof is | 
good (p) even againſt a Record, for if there is a Judgment or t 


Statute againſt a Man, he may prove the payment of the 
Money by one Witneſs, and that is admitted to be a very 
good proof, and ſo it is to prove the hand of a Witneſs (9) 
who is dead by one Witneſs living. | 

As for Legacies this diſtinction hath been made, that where 
it iſſues out of a Chattel (r) no Prohibition ſhall go to a2 
Suit for ſuch a Legacy, but if it iſſue out of Lands, a Prohi- 
bition will be granted, becauſe the Spiritual Courts have no 
Juriſdiction of Lands. | 


(1) 2 Roll. Abr. 282. (m) 1 Cro. 269+ 12 Rep. 67- (n) 2 Roll. Abt 302+ 
wo 247. Yell.92. () Her, 87, (f) Hob.188, (9) Hob. 247. C) 2 Boll. 
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Quare Jmpedit. —_— 
It has been likewiſe held that tis not property a Legacy (⁊) 


where Lands are if og age to be Sold by Executors, and the 
Money to be divided ; 


Prohibition will be Granted, _ 
Quare Impedit. 15 


THIS is a Writ which lies for him who is ſeized of an 
Advowſon, and is diſturbed in the right of Preſentation, 


and becauſe tis now become the uſual remedy in ſuch Caſes, 


I (hall give a ſhort account, | 
(rd Of the Writ it ſelf. | 
(2.) Who may bring it, and who not. 


(3.) Where it muſt be brought, and the form of the De- 


claration, BK 
(4.) Of what things it lies. 
(5.) Where it ſhall abate, where not. 
(6.) Againſt whom it may be brought. 
(7. of the Defendant's Pleas. "8 
(8.) Of the Judgment in a Quare impedit, &c. 
oo Of Writs of Error on ſuch a Judgment: 

I 


And firſt, as to the Writ, tis certainly very ancient; 


and my Lord Coke was fo far in the right to tell us, that it 


was more ancient. than the time of Edw. 1. (a) tho he was 


in the wrong in citing Glanvil to prove it, (b) tis true, he 
wrote in the Reign of Hen. 2. but the places cited in the Mar- 
ent of the Second Inſtitutes do not relate to a Quare impedit 

t to an Aſſize de ultima Præſentatione, for that was the uſual 
remedy in thoſe days to recover Preſentations, and the reaſon 
is plain, becauſe an Aſſize was feſtinum remedium, for the Te- 
nant ought to appear upon the Summons; if he failed, then 
then there was a Rcſummons, upon which there could be no 


Eſſoign, and if he ſtill failed to Appear, the Aſſize was then 


taken by default. ; 3 

If he did Appear upon the Summons, he could not delay 
the Demandant ; tis true, he might take Exceptions either to 
the Writ or to the Return, but thoſe were ſoon determined; 
he migtit likewiſe pray a day to Plead, and if the Court gave 
him that Liberty,then the Jury wasto Appear upon a new Pro- 
ceſs, and in the mean time ſix of them were to view the 


Church, that they might put the Demandant into Poſſeſſion if 
he recovered, | | | 


—— 


8 1 


(x Hob; 265. (a) 2 Inſt. 155. (b) Lib, 13. cap, 20, 21. 
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462 - Quare Jmpedit. 
But there were ſome inconyenitencies in this way of Pro- 
ceeding, for an Aſſize would not lie of a Prebend, becauſe by 


the form of the Writ the Jurors were required to view the 


Church, and therefore in reverence to the Cathedrals, where 
Prebends are, this Writ would not lie. f | 

Neither could it be brought by the Demandant but where he 
or his Anceſtors had preſented, nor by Coparceners, becauſe 
of the privity which is between them, for that is contrary to 
the forni of the Writ, which muſt always be brought againſt 
him qui advocationem deforctat, (c) and he who brings it muſt 
have * fame Eftate which he had when he made the laſt Pre- 
ſentation, for if Leſſee for 40 Years preſented laſt, and afier- 
wards his Eſtate became enlarged for his life; and then the 
Church had been void, he could not have an Aſſize de ultima 
Preſentatione, becauſe he had another Eftate : 

But in all theſe Caſes a Quare impedis would he, tho we 
rarely meet with any till after the Statute of * Marlbrige, be- 
cauſe at Common Law the proceedings in it were very tedious, 
viz. by Summons, Attachment and Diſtreſs infinite, and this 
was found to be very inconvenient to Patrons, by reaſonof the 
Lapſe which might eaſily incur by the long formalities in 
ſuch Proceedings, but, by that Statute it was provided, that if 
the Defendant doth not Appear upon the grand Diſtreſs, (that 
13 Writ directed to the Sherift, . commanding him to 
. Diftren the Defendant per omnes terras & catalla ſua, &c. Et 

740d habe at corpus, &c.) then Jodgwent ſhould be given for the 
laintiff, and a Writ awarded to the Biſhop to admit his Clerk, 
and this is the courſe at this time. & | | 

About 18 Years after this Statute was made, we have an 
account of a Quare impedit brought by Edu. 1. againſt the 


Biſhop of Litchfeild, (d) and becauſe tis the firſt: which is 


mentioned in our Books, tis probable that might be the rea- 
fon why my Lord Otte tells us, that the Writ was as ancient 
as the Reign of Edw. I. 


T7 


was brought, but it muſt be after his 13th Year, becauſe 
dgment was, that the King ſhould recover his Preſentation, 
and have a Writ to the Biſhop to admit his Clerk, and that he 
| ſhould recover Damages according to the Statute, which muſt 
be this Statute of W. 2. which was made in that Year. 
But be it when it will it ſeems the Reporter was miſtaken in 
the Law, that the King ſhould recover Damages ; for before 
that Statute, the Plaintiff in a Onare impedit could recover no 


(©) Roll. Abr. 381: 7 Aan 32. Hen. 3, (% Firzh, Abr. Tir. Quare 
Impedit 181 | | | 


It doth not appear in what Year of that King's Reign i | 
e 


Damages, 


| Quare Impedit. 463 
Damages, becauſe it lookt like a profit which ſavourcd of 
$ymony, and even after that Statute the King could not re- 


cover Damages, for he was not comprehended in that Clauſe 


by which Damages were given, vix. That if the true Patron ie 


nfl wo be — 5 75 I 72 ca 7 the Suit the 
Bi uld preſent pſe, in aſe if the Plaintiff recovers 
he 2 have Damages to two Years value N the nar and 
there is a Judicial 
Sheriff to impanel a Jury to inquire into the Value, &. but 
if he did not loſe his Preſentation, the Plaintiff in ſuch Caſe 
was to recover but f half a Years value, G6. 

Now the King could not be intended by this Clauſe, (H be- 
cauſe he can never loſe his Preſentation. | ; 86 

But to return, my Lord Coke tells us, (g) that Anno 8 E. 1. 
there were three Writs de advocationibas Eccleſiarum. 

I.) A Writ of right of Advom ſon. 
2.) A Quareimpedit. 


Co 


(3) De ultima Preſentatione, 


5 
Frit of Right Advowion is, where one hath an Advowſon 


in Fee, and fufters a Stranger to preſent a Clerk, who is af- 
terwards Inſtituted and Inducted by this Writ, he might re- 
cover his Right again, but a purchaſer could not have this 
Writ without alledging a Preſentation in his own time, and 
ſo muſt the Demandant in an Aſſize de ultima preſentatione, 


therefore a Quære impedit was provided to remedy this Incon- 


veniency, for in ſuch an Action the Preſentation may be al- 
edged in him of whom the purchaſe was made. | 4 
There was another inconveniency in the Caſes beforementi- 
oned, (H). for the Demandant in a Writ of right of Advow- 
ſon could recover only the Inheritance, and not the Preſenta- 
tion, he could not remove the Incumbent, for he was not ſo 
much as named in the Writ, he was to be at peace whilſt the 
Parties were eontending for the Right, and the reaſon was be- 


cauſe he might the better intend the Cure committed to his 


Charge. ä 

Beides it was preſumed, that the Biſhop who had the care 
of the whole Dioceſs would do right to every Patron, and not 
admit any Clerk without juſt cauſe. | 


This was likewiſe remedied by the Statute of W.2. and by the 


Quare impedit, (i) ſo as it was brought within ſix Months after 
the Inſtitution of the Clerk, for upon a recovery in ſuch Cafe 
he ſhall be removed, . | N 


1 nk. 


—_— 
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464 Quare Impedit. 
And tis to be obſerved, that the Biſhop and Incumbent are 
now uſually named in the Quare impedit, the one to prevent 
a Lapſe which might otherwiſe devolve on him pendentelite 
the other that he might be made a (4) Party to the Suit, and 
fo be removed by a Nag ent beige againſt him, without a 
| Scire facias to ſhew cauſe why he ſhould not. | 
But the ſure way to prevent a Preſentation to take effect 
pendentt lite, is to ſerve the Biſhop with the Writ ne admittar, 
Cc. and if he ſhould afterwards admit any Clerk, and the 
Plaintiff ſhould recover, he may have a Gee incumbravit, 
Oc. againſt the Biſhop, and ſhall remove him who came in 
pendente lite, let it be by what Title it will. 
udo map being it.] (2.) In the next place J ſhall ſhew 
| who may bring a Quare impedit, and who not. | 
| But beforel e upon this matter it may be neceſſary 
| to inform the Reader that there muſt be a Difturbance to 
maintain this Action, and that the effect of it is to gain the 
Preſentation, and therefore a Man cannot have two Suits for 
. the ſame thing, for tis the nature of this Action to be final, 
5 either upon a Diſcontinuance or a Nonſuit, (() but he may 
have as many as he will againſt feveral Perſons, 
The Grantee of the next Avoidance may maintain a Que 
impedit, (m) againſt the Patron. | 
The Husband may have it alone where the Church of his 
Wite betomes Void, (n) during the Coverture. 
And as the Grantee of the next Avoidance may have it, fo 
| may his Executors (o) for any Diſturbance in the life time of 
the Teſtator, and the Damages which they recover ſhall be 
Aﬀets in their Hands, and this is within the equity of the 
Statute of 4 Ed. 3. cap. 7. (p) which gives Actions of Treſpaſs 
[ to the Executor, tor a Treſpaſs done to the Teſtator. | 
| If a Man builds a Church, and is diſturbed in the Preſen- 
| tation, (4) he may have a Qzare impedit without alledging a 
Preſentation by any one, (yr) for that makes no Title. | 
But generally, he who will maintain this Action, muſt ei- 
ther alledge a Preſentation in himſelf, or in him under whom 
be Claims, and if there are diſtinct Patrons and Incumbents; 
the Quare impedit mult be præſentare ad mediet tem Eccleſiæ, but | 
in ſuch Caſe it may allo be præſentare ad Eccleſiam, (ſh becauſe l 
the half is but as one Church to him. 55 | 


erer wm) = my . Ky = L gz. =p wm. a, 


wn 4 ©” ry e 


So whete there are diſtinct Portions of an Advowſon in one : 
and the ſame Church, as where one hath the firſt Portion, and f 
40 ut t 


1k) 2 Cro. 1 0 Hob. 13 . (m) 2 Roll. A 1. 375. 0% x Inſt 351. (e) Owen 
wir Cro, Elis 81 6 : wh ae; 0 — 5 57. C) 2 And. 49. 0 19 
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Quare Impedit. „ 
another the ſecond, &c. he vrho is diſturbed may have a Quare 
impedit præſentare to ſuch a part, (:) but he mult declare that 
he was ſeized of the Advowſon of that part, and not alledge 
was he was ſeized generally, for if he doth, the Action ſhall 
abate. | „ 

But where there is but one Incumbent, tho ſeveral Perſons 
have a right to the Advowſon, and to preſent by turns, yet 
the Quare impedit ſhall not be preſentare ad medietatem, (u) or to 
ſuch a part, but ad Eccleſiam generally. 
ho may not.] It cannot be brought pending another 


Que impedit againſt the ſame Defendant, and for the ſame 


Avoidance. 3 5 
If a Biſhop collates wrongfully,” as for Inſtance, upon à 
Deprivation, without giving the Patron notice of It, and then 
the Patron grants the Adyowſon to another, this Grantee 
cannot have a Quare impedit (x) againſt the Biſhop and his 
Incumbent, becauſe it was a thing in Action which the Pa- 
tron had deſtroyed by tins Crank, Wie 
there it ma t muſt be brought in that County where 
e maple de Church h, bat fir an Advonſon in 
e fozm of the Wales the Writ muſt be brought in the next 
Declaration, EngliſhCounty, that is, as my Lord Vaughan 
tells us, O) when the Church is within the Marches of Wales, 
becauſe the Loxds archers could not write to the Biſhops of 
Wales, which the Judges in their Circuits might do, where the 
Churches were within the ancient Shires belonging to the 
principality of Wales. Th * 
As to the Declaration tis not ſufficient for the Plaintiff to. 
alledge (z) that be, or ſuch a Perſon from whom he Claims 
were ſized: of the Advowſon of the Church, but he muſt al- 
ledge a Preſentation made To of them, for if not, the De-, 
fendant may Demur to the Declaration, except where a Man 
by the King's: Licenſe makes a Church Parochial, and ap- 
points it tobe preſentable, there if he is diſturbed he may have 
a Quare impedit, without alledging a Preſentation in any 
Perſon, becauſe of the neceſſity o „ 


P 
Now, the reaſon why a Preſentation muſt be alledged in 
the Plaintiffs, becauſe in its nature tis Indifferent and Mi- 
litant, as my Lord Vaug han calls it, and it may be annexed to 
ſuch a Title, which may prove the Defendant to have a right. 
to the next Avoidance, therefore the Plaintiff muſt joyn the 
laſt Preſentation to his own Title, by which 1t may appear 
that he hath a right to preſent now as well as then. 
(;)>2. Apd. ,33- AO | to Reps: 36. 1 Iuſt. 18.4. (*) Cre, Eliz. 811, Owen 121. 
(0) y + (%) V « $7» 5 2 : Fl 
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- Of what things per to give ſome account of what thin 

bt lies. . [lies = for Inſtance, it lies of a "aka 
tive, and in ſuch Caſe the Plaintiff muſt Declare ca) quod per- 
mitt at eum præſentare ad Eccleſiam. 

It lies for a Diſturbance to pee to a free Chapel, which 
the Plaintiff bath by a Grant from the Ki ng, (b) it the Sheriff 
will not = him in Poſſeſſion, but in this Caſe, and likewiſe 
for a Diſturbance to preſent to any other Chapel, the Writ 
mult be (c) preſentare ad capellam. | 3 

I' tis in the Caſe of a Rrebend it muſt be brought in that 
County where the Cathedral is, (d) and it muſt be præſentare 
ad Prebendam, (e) if of a Vicaridge it muſt be preſentare ad N- 
cariam. 12 75 1558 

It lies for a Deanry or Archdeaconry, (f) and generally for 
any 8 to preſent upon the Avoidance of any 

urch. | 


Whers it ſhall And becauſe of that prejudice which might þ 


not abate, and incur on Patrons by reaſon of the Lapſe, 
Where it ſhall. therefore the Courts at Wefminfer, even be- 
fore the Statute of Feofails were always very cautious not to 
abate this Writ, either for falſe Latin or for wantof form, for 
tho the Party might have a new Writ, yet if not brought 
within fix Months from the Avoidance, the Church would 
Lapſe to the Biſhop. - | x | 
Thus where the (g) adverb Ad was left out, viz. que dona- 
eue * „ inſtead of ad donationem ſuam ſpectat, this was a- 
mended. 
So where it was preſentare al Eccleſiam, (hy when the Title 
was to preſent to a Vicaridge it was amended, for Vicaria eſt 
Eccleſia, and ſo it was generally in any other Caſe, where it 
2 that the Miſpriſion of the Clerk was the occaſion of 
e fault. 3 
If the Plaintiff, who was the Son and Heir of an Earl, 
ſhould have that Dignity by Defcent, pending the Wnt, it 
ſhall not abate, becauſe it was by the act of Gd. 
It ſhall not abate by the death of one Coparcener or Joyn- 
tenant, where they are either Plaintiffs or Defendants, nor by 
the releaſe of one of them to the Incumbent of all Actions con- 
cerning the Preſentation, but it ſhall be a bar to him who 
gave the Releaſe, (i). and he ſhall be Summoned and Severed, 
and the other may Proceed. | | 


3 


— 


co. Litt. 24 7 Roll. Abr. 380. (0) 2 Roll. Abr. 336. (c) 2 Noll. Abr. 
* (d) Dyer The. (e) Dyer 339. Y Cro: Eliz, 141. Owen 99. 2 Tut, 1. 
(A Cie: Eliz, 125, (6) 3 Role Rep. 237, Ger Car, 74. (3) 2 Roll: Abr. m 
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The death of the Patron pending the Writ doth not abate it, 


that is, if a Quare impedit is 2 againſt the Biſhop, Pa- 
tron and Incumbent, as tis uſual; but in ſuch Caſe if Judg- 
ment ſhould be given againſt the Patron tis Erronious, (4) for 


it ought to be given againſt the other Two, and not againſt 


the dead Man. F 

So if the Incumbent ſhould die pending the Writ, and the 
Diſturber ſhould preſent again and die, a /, 8 impedit would 
lie upon the firſt Diſturbance, but it muſt be by Fournies Ac- 
compts, that is, tho the firſt Writ is abated by the death of the 


be a continuance of the firſt Writ, and hall prevent the De- 
ſendant to take advantage of any matter which might ariſe 
after that Writ firſt brought. 


eabere & tall ſhall not have ſeveral Quare impedits for one 
2 and the ſame Church, (/) for if he hath, one 
may be Pleaded in abatement to the other. 

So if the Biſhop, againſt whom the Writ is brought, or an 
other Defendants () ſhould be miſnamed, tis a good cauſe 
of abatement, and ſo it is if the Plaintiff ſhould be made a 
Knight, pending the Writ, becauſe it was at his Election 
whether he would take that degree upon him or not. 


ed, or after he bath Pleaded, for this is peremptory and a good 
bar in any other Qzare impedit, tho brought within the ſox 
Months, Gs) becauſe the Defendant upon a Title Pleaded bath 
a Writ to the Biſhop to admit his Clerk, which is a good bar 
to any other Action of that nature. 5 
But if three are Plaintiffs, and two are Nonſuited, the De- 
fndant ſhall not have a Writ to the Biſhop, becauſe the third 
may have a good Title, | 
And tis to be obſerved, that if it ſhould abate fot any fault 
in the Declaration, (o) the Defendant ſhall have a Writ to 


the Biſhop to admit bis Clerk, and fo he ſhall if Judgment is 
appear in the Declatation. _ _ | xs 

If one Tenant in Common brings a Quare 

q Tenants in impedit againſt his en (p) who hath 

1 an equal Intereſt with himſelf, and this ap- 

ears on the Declaration, and the Defendant Pleads it in abate - 

nent, yet he ſhall have no Writ to the Biſhop, becauſe he did 


% Cro, Elis 324. (i) Hob, 177. &) Hur, 77. 7 Rep, 57. 00 Dyee = 


* 5 Haz not 


Incumbent, which the Plaintiff could not avoid, yet if he bring 
anew Writ within 15 days after the abatement, that ſhall 


Tis certainly true, that the ſame Perſon 


So if the Plaintiff is Nonſuited after the Defendant appear- 


ziven upon a Demurter, but then the Defendant's Title muſt 


468 Duare Impedit. 
not make any compleat Title to himſelf, but only in com: 
mon with another, 1 5 
And now I have mentioned Tenants in Common, (4) 1 
ſhall obſerve that they and Coparceners and Joyntenants 
ought to joyn in this Action; (7) but yet there is a Caſe where 
one Tenant in Common preſented alone, and upon a motion 
in Arreſt of Judgment this was objected, but it was over-ruled, 
the Book doth not tell us for what reaſon, but that upon the 
next Ayoidance they might joyn, and if they were diſturbed a 
Quare impedit would lie, which can be no reaſon why one 
ſhould preſent, and fo get the entire p ſo that this 
muſt be a miſtake in the Reporter, and he hi elf puts a quæte 


to it. 
It hath been a queſtion whether the Pa- 
40 — whom tron, who is the Diſturber, ought to be 
may ve ought. named in the Writ, becauſe the naming 
him doth not ſeem to be Material; for if he is named, and 
ſhould die pending the Action, it ſhall not abate, as already 
| hath been obſerved ; beſides, the Incumbent who is the diſtur- 
ber, is always in Poſſeſſion, (ſ) and he is eaſily known, dut it 
may be difficult to find out who preſented him; | 
But now the Law is, that if the (t) Patron is not named in 
the Writ, the Incumbent may Plead is in abatement, but the 
Ordinary cannot have that Plea, becauſe his Acts do not de- 
pend upon the Patron's right. 

And the reaſon ſeems to be very plain why the Patron ought 
to be named, for he ought not in common Juſtice to be diſpoſ- 
ſeſſed of the Patronage, without being made a Party to the 
Suit, that he may have liberty to defend his Title, eſpecially 
where he is to be diveſted of his Inheritance by the Judgment 
given againſt him, tho it may net be ſo material to name him 
where the Preſentation is only to be recovered, 

Bat the naming the Incumbent doth not concern the Pa- 

tron, (4) for he connot defend his Title, becauſe at Common 
Law he could not plead any Plea which concerned the right of 
the Patronage, yet he muſt be named in the Writ, for other- 
wiſe the Patronage, and not the Preſentation will be recoyer- 
ed, and by conſequence the Incumbent will not be removed. 
If the Queen is Patroneſs, She may not be named in the 
Writ, and if She brings a Quare impedit She need not name 


the Patron who preſented laſt, unleſs where She hatha Title 


to ee by Lapſe or by Symony, and in ſuch Caſes if She 
is diſturbed to preſent, She mult name the Patron. 


. 
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Quare Impedit. 469 

So where a Biſhop hath collated by Lapſe a Quare Impedit 

nay be brought againſt the Collatee without naming the. 
atr 2 


It is uſual likewiſe to make the Ordinary a Defendant, and 
the reaſon is to prevent a Lapſe, for if the Patron is diſturbed 
and the Church is not full, a Lapſe may incur pendente lite 
which my Lord Coke * tells us is prevented by naming the Or- 
—_ and that if in ſuch caſe he ſhould collate, his Clerk 
would be removed upon the recovery of the Patron in the 


282 5 EI 8 
t ſome late Writers are of another Opinion, viz. That 
_ making the Biſhop a- Defendant doth not prevent a 
Lapſe, unleſs he is alſo found to be a Diſturber, and that it 
cannot be for the Benefit of the Patron to name him in that 
Writ, for if by the naming him a Lapſe ſhould be prevented, 
then if the Patron ſhould recover againſt a Diſturber, he can 
only have Damages to half a Years value of the Church, but 
if a Lapſe is not ptevented by naming him, and he ſhould 
collate becauſe the Patron was diſturbed, and did not reco- 
ver his Preſentation within ſax Months after the Ayoidance, 
then if he ſhould happen to recover afterwards, he ſhall have 
Damages to two Tears value of the Church for the loſs of his 
Preſentation, 9 Ge is given by the Sratute MV. 2. cap. 5. but 
if making him a Party would prevent the Lapſe, then the Pa- 
tron ought not to recover the two Years value in any caſe, 
becauſe tis bis fault not to make the Bifhop a Party. 
Having ſhewed who are to be made parties to this Action, 
I ſhall now give an account of the Procefs againſt them 
which is by Summons, Attachment and Diſtreſs, and it brought 
againk ſeveral, they may have ſeyeral Efloins before Appehr- 
ance, which ma be taken either upon the Summons or At- 
tachment, and if one of the Defendants is efſoined, it muſt 
be adjourned for Fifteen Days, and the ſame day is 5 to 
the reſt, and if the Plaintiff doth not adjourn the Eſſoin he 
ſhall be non · ſuit. W tay 67 oat Ba 
But the Defendants are not bound to appear after they 
have caſt their Eſoizs, becauſe this may be done by a Stranger, 
but they mult appear upon the Grand Diſtreſi, otherwiſe the 
Writ (hall be awarded to the Biſhop, () and ſo it ſhall if 
they appear and make default. NA 
So one * ne; before the reſt, and Proceſs ſhall be 
continued till Diſtreſa can be had againſt them, and the 
Plaintiff may Declare againſt him who appeared, and if he 
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470 Quare Impedit. 
pleads non impedivit, &c. there ſhall be a Writ awrarded to 
the Biſhop with a Ceſſat Executio till the other have pleaded. 
+ The Biſhop, Patron and Incumbent who are uſually the 
Defendants in this Action, have all of them diſtinct Pleas. 
- And firſt the Biſhop if he hath no Title to collate uſually 
pleads that he claims nothing but as — and ſo de- 
mands Judgment if he is not proved to be a Diſturber. 
He can plead no other Plea, eſpecially if the Church is full, 
for having inſtituted a Clerk upon the Preſentation of another # 
Patron, he cannot plead his Title nor counterplead that of P 
the Plaintiff as the Incumbent may, - becauſe the Ordinary x 
bath nothing to do with the Patronage either in Intereft or 
Dependency. | oh wad. YOu * Mal! de 
Then as to the Plea of the Patron, if his Clerk hath got In- 8 
ſtitution he may plead a Title pro forma, and that by reaſon p 
thereof he preſented, and that his Preſentee was admitted, * 
inſtituted, and inducted, which 1s a full Poſſeſſion, and that on 
will be a good Title till a better doth appear. ©, jt 
But if both are o of Poſſeſſion then they [muſt plead a good th 
"ol 
m 


and ſufficient Title, otherwiſe they cannot have a Writ to 

the Biſhop to admit the Preſentee, for in ſuch caſe both Plain- 

tiff and Defendants are Actors, (b) and they muſt both ſet 

put their Titles by alledging a Seiſin of the Advowſon, and a 
r 


Preſentation by the Patron, or at leaſt by thoſe under whom q 
e claims. a 5 4 | 
In the next place as to the Incumbent's Plea, tis to be ob- 3 


ſerved that before the Statute 25 Ed. 3. cap. 7. If a Patron had . 
ſuffered a Benefice to Lapſe and the Biſhop had collated and 
afterwards the King pretending a Title had brought a Quare it 
Ampedit againſt the Ordinary and the Incumbent, he would 
"certainly bave recovered, + becauſe as he was not bound by 
Lapſe; fo the Defendants could not ſave themſelves, for they 
could not deny r. Title and maintain the Patron 's by 
their Plea, becauſe at Common Law they could not plead to 
the Title of the Parſonage but only in abatement of the Writ, 
and ſometimes the Patron would ſuffer Judgment to paß 
againſt himſelf by Default without defending his Right. 
So that if a Patron who had no manner of right had pre- 
ſented within ſix Months after the Avoidance, 'and the true 
Patron had neglected to preſent within that time, and the 
Biſhop had refuſed the Preſentation of the wrongful Patron, 
and had collated by Lapſe, and thereupon that Patron had 
brought a Quare Impedit againſt him and the Incumbent, he 
r r BE TILA SA NS j 34: 
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mult haye recovered, becauſe, by the courſe of the Common 
Law, neither of them were ſuffered to controvert his Title. 

But this inconveniency was remedied by that Statute, whicli 
gives the Incumbent power to counterplead the King's Title; 
and not only in his own caſe but in caſes of like nature, that 
is, where a Preſentee is Incumbent, (c) for he is like an In- 
cumbent upon a Collation, and therefore ſince the Starure he 
may counterplead the Title of any other Perſon who ſhall 
pretend a right of Preſentation to that turn to which he was 

eſented or collated, (4) altho' he claims nothing in the 

atronage himſelf. et, 

But then he muſt be perſona imperſonata, (e) that is, he muſt 
be inſtituted and inducted into the Church, and fo become a 
compleat Incumbent in Poſſeſſion, and in ſuch caſe if the 
Patron ſhould make default or plead (f) an inſufficient Plea 
it ſhall not beprejudicial to the Incumbent, for if the Patron 
confeſſes the Plaintiff's Title the Incumbent may deny it, (g) 
and ſet forth that of his Patron, and tho he may in either of 
theſe caſes pray Judgment and a Writ to the Biſhop, yet 
no wn Writ go to remove him till bis Plea is deter- 
. . N | | 

"Tis likewiſe to be obſerved, that he muſt not only coun- 
terplead the Plaintiff's right, but muſt ſnew his 'Patron's Ti- 
tle, and therefore muſt ſet forth that, he was preſented and by 
whom, for that is traverſable, (2). 280 by this means it will 
appear whoſe Title it is that he Defends, for he ſhall ne- 
ver make himſelf (i) perſona imperſonata by the Preſentation of 
one Patron, and defend his Title under that of another, tho" 
it be a Title ſufficient to deſtroy that of the Plaintiff. 

But this muſt be underſtood where he pleads that he was 
preſented by a Stranger, who is no party to the Aion, for 
in ſuch caſe he muſt alledge that his Patron was ſeiſed of the 
Advowſon, or of the Mannor to which it did appertain, but 


if he pleads Plenarty ex preſentatione of the Plaintiff himſelf, | 
or by Collation from the Biſhop, there he need not ſet out an 


Title. 
So that upon the whole matter, ( the Patron and Incum- 
bent cannot prejudice each other b their 111 pleading, or neg- 


lecting to plead, for both have a diſtinct intereſt in the thing, 


viz,, the Patron in the Adyowſon, and the Incumbent in his 


Freehold, and in the profits of the Church, and therefore it 


* * 


C) Hob, 321. Jones 4. | ep. 26. (e) March. x59. (J) Dyer 15 bi 


| (4) 7 Rep. 26. _ 255. 
i ly Hob. 1624 (6) Gro, Car. sort: (i) Hob. 319, Jones 5+ 2 Lute 


1639, 


And. 234, | 
e ; would 


„ 


I 


472 Muare Impedit. 
would be very unreaſonale that any Act of the Patron ſhould 
be prejudicial to his Clerk after he is Inſtituted, ox that the 
Ag of the Incumbent ſhould be injurious to the Patron. 

But it may happen that neither the Plaintift norDefetidant(!) 
may have ap res but a third Perſon, where it appears on 
the pleading that neither of them have any Title, as for in- 
ance; if one of our Univerſities ſhould bring a Quare Impe- 
dit againſt the Defendant, for that the Patron is a Recuſant Con- 
vict, and the Defendant pleads that the Advowſon was 5 
pendent to a Mannor, and that two parts thereof were ſeiſed 
| the Queen who granted the ſame to the Defendant Cum per- 

tinentiis, here the Queen's Title appears upon the Record, and 

the Plaintiff could have none, becauſe the Queen had ſeiſed 
two parts of the Mannor, and by confequence the Adyowſon 
was veſted in her, neither could the Defendant have any right, 
becauſe a grant of a Mannor Cum pertinentiit did not pals the 
Advowlſon without naming it, therefore the Queen muſt have 
it, but where: her Title appears only upon Evidence given, 
there *tis otherwiſe, EN 1 | 
Nov, cho the Incumbent cannot prejudice his Patron, yet 
he may deſtroy his own Title by ill Pleading, () as if he mi- 
ſtakes a Chriſtian name, or if he varieth from the day on which 
the Plaintiff did alledge the Diſturbance to be made, as for 
inſtance, if the Plaintift ſets forth the Diſturbance to be on 
the 29th day of March, and the Defendant entitles himſelf to 
an Incumbency on the 5th of May following, without tra- 
verſing, confeſſing or avoiding the day alledged in the De- 
claration. is GY 
But if he pleads ne Diſturba pas, or that there is no ſuch 
Church for which the Plaintiff had brought this Action, he 
.{hall have a Writ to the Biſhop, (n) for if there is no ſuch 
Church the Plaintiff can have no advantage by that Writ, 


and if there is, the Defendant hath no prejudice, for he doth 


not know it. | . | 

do if he pleads that pending the Writ the Biſhop did inſti- 

tute another who was inducted, this ſhall not abate it, be- 

cauſe. the Defendant did not deny the Plaintift's Title or the 

2 „ but only pleaded matter relating to the 
op. | nyt ag 

He may plead that the Church is full ex præſentatione of the 


Plaintiff himſelf before the Writ brought and this will abate 
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Quare Impedit. 9 

If there are ſeveral Defendants, and Judgment is had a- 
gainſt one by Default, there ſhall be no Writ to the Biſhop | 
till Judgment is likewiſe had againſt the other; and ſo tis 1f 
they (o) 1 ſeyeral Pleas, and one is tried for the Plaintiff, 
there muſt be likewiſe · Judgment upon the other Pleas before 
he can have any effect of his Suit, and the reaſon is, becauſe 
he hath made ſeveral Diſturbets, and therefore muſt recover 

ainſt all, for till that is done it doth not appear that the 

r 1 | A 

But if a Writ is brought againſt two Defendants, and one 
of them appeareth upon the Grand Diſtreſs , and the other 
makes default, a Writ ſhall be awarded to the Biſhop to ad- 
mit the Plaintiff's Clerk, and then if the other Defendant 
appears, and the Title is found for him, there ſhall another 
Writ likewiſe go to the Biſhop (p) to admit his Clerk, . and 
bo being admitted they may try the Right in an Action of 

reſpa | © fy 
ow when the Defendants have pleaded according to their 
reſpective Rights, if the erg replies, and Iſſue is joined, 
the Jury muſt enquire into four things; a 
(I.) Whether the Church is full or not. 
(2.) If full, then ex cujus præſentatione. | 
(3.) If fix Months are paſſed ſince the Avoidance. 
5 E laſtly of the * yearly value of the Church, 
which they are to find deducting what is paid out of it. 

If they ſhould neglect to enquire into theſe particulars, () 
it may be ſupphed by a new Writ of enquiry, and no Writ 
ſhall go to the Biſhop (r) till the other is returned or the Da- 
mages releaſed, for till that time the Judgment is not given 
upon the whole Record. . CN 

So if the Jury ive a Verdict for Cos, which they ought 
not to do in the Action, yet if there is a Special Entry of the 
Judgment, wiz. (/) quod nullo habito reſpectu to the Cots, the 
Court awards that the Plaintiff ſhall recover Damages, this 
will help it and make it good. 6 

' _ The Julgment is to recover the Preſenta- 
Df the Judge tion and Damages, of both which I ſhall. 
ment, and the ek= treat diſtinctly. : | 
eus of it. As to the Pre entation, a Writ ſhall be 
 - awarded to the Biſhop, and in ſuch Is 
the Incumbent muſt be removed if he was a party to the Suit. 


et 
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"Tis true, in Boſwell's Caſe () tis faid that if the Church is 


full of one who is a Stranger to the Writ, and if it happen 
to be pendente lite and the Plaintiff recovers, he ſhall, haye a 
Writ to the Biſhop to remove him, and tho it ſhould after- 
wards appear that he had a right to continue Incumbent, yet 
the Biſhop is excuſed by the Writ. . ph 
But this Caſe is ſince denied to be Law, for regularly there 
ht not to be a Writ to the Biſhop (v) without a Scire Fac. 
fir m—_ againſt the Incumbent to ſhew cauſe why the 
Plaintiff ſhould not have Execution, becauſe tis unreaſonable 
to turn a Man out of Poſſeſſion without giving him an oppor- 
tunity to defend it. | | 
*T1s true, the Biſhop (v) can be at no prejudice by admit- 
ting the Clerk for the reaſon before mentioned, tho another 
is in Poſſeſſion, or tho himſelf had collated pending the Acti- 
on, but by his refufal or making an inſufficient return to the 
Writ he may be fined, and a Sicut alias awarded to him up- 
on a Penalty, | 


And not only ſo, but a quare non admiſit (x) lies againſt him, 


which muſt be brought in that County where the refuſal was 
made, but he may plead that the Church is litigious between 
the Plaintiff and a Stanger. TE e Es 
arit of Erroz.] But the Defendants may bring a Writ of 
Error to reverſe the Judgment, and then the Court where the 
Proceedings are, may grant a Supe ſerdeas to the Writ awarded 
to the Biſhop, we ht RN 
Tt hath been a Queſtion if the Biſhop (] pleads that he 
_ claimed nothing but as Ordinary, and Judgment is obtain- 
cd againſt him and the reſt of the Defendants, whether he 
ought to be joined in the Writ ef Error, becauſe he hath no 
manner of Loſs, but the better Opinion 1s, that he ought to 
be joined, for he is a party to the Record, © 
If the Judgment ſhould be affirmed upon the Writ of Er- 
ror, the Plaintiff in the Action mo have Damages, but the 
Plaintiff in Error ſhall have none, i 
reverſed, and upon ſuch reverſal the W in a Quare non 
admiſit ( ⁊) if any ſuch fhall be, muſt be alſo reverſed. 
Damages. As to the recovery of Damages, 1 muſt ob- 
ſerve, that at Common Law none were recoverable in a N. 
re Impedit, they are given by the Statute of M. 2. (a) and are 
thus divided, 1 


— i — — 


6 


6% 6 Rep. 31. («) Sid. 93, (w) 3 Leon. 138. (x) Cro. Car 342: Dyer 4 
(5) Cro. Eklz, 62. 2 Cro. 94. (=) 8 Rep. 142; (4) W. 3. Cape $0 Anne . 


Ed 1 | | if 


the Judgment ſhould be 


1 ö ®. , 4 


LA AA tt HO S 3 


9 


Quare Impedit. 1 


It the Defendant diſturbs the true Patron, fo _ by ſuch 
Diſturbance the ſix Months paſs before he can recoyer, then 
if the Biſhop collates (as he may) the Patron loſes his Pre- 
ſentation if hac vice, and for that loſs he ſhall have Pama- 
ges to two Tears value of the Church upon his recovery apainſt 
the Diſturber, and if he is not able to pay it, he muſt be com- 
mitted for two Years. 

But if the fix Months are not paſſed, and the Plaintiff re- 
covers within that time, then he ſhall have Damages only to 
half a Years value, becauſe he recovers his Preſentation, and 
if the Diſturber is not able to pay it, he ſhall be committed 
for balf a Year. 

But notwithſtanding this matter, (b) there is a late Au- 
thority, that in ſuch caſe the Plaintiff ſhall have no Damages, 
for if the Church is void he hath the Fruit of his Preſentation 
by a recovery within ſix Months after the Avoidance, and 
that if the Jury 'give any Damages there ſhall be a remittitur 
entred upon the Roll without moving the Court, and this is 
now become the conſtant practiſe in ſuch caſes, which ſeems | 

reaſonable. Fs He 5 

either ſhall a ee againſt the Biſhop where 
he claims nothing but as Ordinary, unleſs the Plaintiff will 
* te that hè is a Diſturber, for till then he is not 
convicted of any wrong. F | 

The Queen can recover no Damages in this Action, becauſe 
ſhe cannot Joſe. her Me me by any Lapſe occaſioned by 
the Diſturber, and ſo ſhe is not within the firſt branch of the. 
Clauſe of that Statute of W.2. and if the is not comprehended in 
the firſt Clauſe ſhe cannot be in the ſecond, for they have an 
entire dependance on each other. | 

"Tis true this was made a Queſtion Anno 7 Elix. (c) and 
it was held that the Queen ſhould recover Damages pro valore = 
medietatis Ecclefie, and the Abridgment of Fitz herbert (4) is 
cited to prove it, which is likewiſe true; but in the ſame 
Book (Tituls Damaget) tis held otherwiſe, and he cites a caſe 
Paſchæ, 3 H. 6. to prove it, but there is no ſuch caſe in the 
Year-Book in that Term, and if he was miſtaken in that, 
tis probable he might be ſo in the other, for Anno 31 Elix. 
(e) 1t was adjudged otherwiſe, and a Judgment was reverſed 
becauſe Damages were given for the Queen, | 
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Regiſter, ſee Office in Biſhop, Are bdeacon. 


H AVING mentioned ſome Ghings of a Regs in other 
11 Titles, I ſhall only add, that the Office of a Regiſter is 
grantable for Life, and if any Queſtion ſhould axiſe con- 
cerning ſuch Grant, it ſhall not be tried in the Spiritual 
Court but at Common Law, for tho' the ſubject matter of the 


Office is Spiritual, yet the Office it ſelf is Temporal. - 


And as it may be granted for Life in Leier, (f) ſoit 
may be granted in Reverſion, and even to an Infant Exercen- 
dum per ſe vel Depmatum ſuum, but this mult be underſtood 
where it hath been uſually granted in Rever/5on for Life, and 
not otherwiſe, | 3 

And the better to regulate the practiſe of theſe Regiſters 
there are ſeveral Canons * made, vic. That if 4 Regiſter or bs 
Deputy ſhall receive any Certificate without the Knowledge or conſent 
of the Fudge, or [hall not cauſe a Perſon to be called who ig cited in 
_—_ pon any Court day, or who ſhall put off the examination of 

itneſſes, or ſhall not obey the lawful Monition of the Fudge or 
doth not write or cauſe io be written ſuch Citations and Decrees which 
are to be put in Execution, or * | not regiſter Wills, or ſhall ſet 
down any thing not decreed by the Fudge, or in tranſmiſſion of Pro- 


ceſs ad quem ſhall inſert any thing that is not true, or omit any 
thing negligently, or ſhall receive any Fee to favour the party in 
Caſes commenced ad inſtantiam partis, or ſhall be of Council with 
either of them concerned in the Suit, or ſhall ds anything maliclouſl 
in the Execution of his Office to r Proceedings, in 
any of theſe caſes he ſhall be ſuſpended by the Biſhop for one, two, or 
three Months, according to the quality of his Offence,. and the Bi- 


ſhop may apprint ſome other Perſon to execute the Office during ſuch 


Nr ion. a "of 
There is another Canon (g) to regulate their Fees, viz. 
they are to take only ſuch .as were allowed by the Arch- 
biſhop Anno 1597, under pain of, Suſpeshon for ſix Months, 
and that if any Controverſie , ſhould ariſe concerning their 
Fees, thoſe only ſhall be lawful. for them to take which the 
Archbiſhop thall oy rh under his hand. 

And by another 5 | F 
be ſet up by the Regiſter, one in the Conſiſtory Court and tbe 


Ather in his Office, which if he neglect, or being once ſet 

| ſhall remove them, or hinder any one to ſee. them, . b. bal 
be ſuſpended. | | 7 | . . ö Is : . 2851 2 FT * 
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be Judges themſelves ; but I muſt ſay, that when once they 
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(3.) Thus much concerning the Officer: I ſhall now men- 
tion the Canons, concerning a Book which is called a Regi- 
ſter; and firſt, by the Injunctions of Edw. 6. the Parſon and 
Pariſhioners are required to keep ſuch a Book in the Church 


to Regiſter the Names of the Perſons Married and Buried in 


the Pariſh z this Book is to be kept in a Cheſt provided for 

that purpoſe, and there muſt be two Locks and Keys for the 
Parſon and Churchwardens, and it muſt be taken out every 
Sunday after a Marriage or Burial, in order to Regiſter the 

ſame in the preſence of the Churchwardens ; the Perſon who 

is in fault muſt forfeit 3. to the uſe of the Poor, 

The ſame things are required by the * Canons of King 
Fames, but with a little Addition: | ; 

That a Parchment Book ſhall be provided at the Charge of the Pa- 
riſh, wherein the day of every Chriſtning, Wedding and Burial ſhall 
be Regiftred, fince the time any Law for that purpoſe was fir made, 
and that was about the 3oth of Hen.s. at the requeſt, and by the 
means of the Lord Cromwel, and this was now required by 
the Canon ſo far as the ancient Books could be procured, but 
eſpecially ſince the beginning of the Queen's Reign; That 4 
Cher ſhould be provided at the Charge of the Pariſh with three Locks 


and as Keys „ Miniſter, and each of the Churchwardens. 
. ſo that neither of them ſhould take out the Book but when they were all 
preſent ; that when a Page is full Written the Miniſter and Church 


wardens ſhall Subſcribe their Names, and that the Churchmardens 
ſhall every Year in April tranſmit the Names of all Perſons Chriſt- 
ned, Married, or Buried to the Biſhop or his Chancellor, and the Days 
and Month in which it was Subſcribed by them, and if either of them 
make default he might be cited by the et or bis Chanceller, and 
proceeded againit as a cuntemner of the Canon. | 


Shall not inſiſt on any Arguments in point of Conſcience 
for Reſidence,'tis a Duty of which the Clergy are or ought to 


have taken a Perſonal Charge upon themſelves, and a Charge 
of ſo high a Nature as a Cure of Souls, it cannot be fo well 
attended as where the Perſon is actually reſident, 1 05 
Upon the firſt erecting Parochial Churches, every Clergy- 
man was bound to reſide on his Living. The Old Saxen Ca- 
nons * axe very ſtrict in it, for how could a Man Read the 
Prayers of the Church, Preach to the People, "Adminiſter the 
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Sacraments in his Church, reſolve Penitential Caſes, give a 
ood Example to thoſe committed to his Care, unleſs he is con« 
ntly reſident amongſt them? N e. 
| Relldence is likewiſe required by the * Canons of our 
Church, which prohibit Diſpenſations to be Granted for holding 
two Benefices, but only to ſuch who ſhall be thought worthy for their 
Learning, and very able and ſufficient to diſcharge their Daty, that 
#, ſuch who are Maſters of Arts in one ON Univerſities of this 
Realm, or why is a publick and ſufficient Preacher Licenſed ; and 
even in ſuch Caſe he muſt give ſufficient caution to make his 
Perſonal Reſidence in each of his Benefices, for ſome reaſon- 
able time in the Year, and that they be not above 30 Miles 
diſtant from each other, and ſo that he hath an able Preacher 
lawfully allowed in the Benefice where he doth not reſide, 
But it may be a queſtion that ſince the very Office of a Mi- 
niſter requires a Perſonal Reſidence, whether a Diſpenſation 
can juſtifie him to be abſent from that Charge without ſome 
very good Cauſe, as the care of his Health, or ſome publick 
and important buſineſs either for the Church or the Queen; 
for tho by the Canon Law every Miniſter is to be reſident, 
and for that purpoſe if he is Choſen to any Office, he hath 
the King's Writ to Diſcharge him, which my Lord Ge tells 
us is grounded on (a) Scripture, viz. Nemo militans Deo impli- 
cat ſe negotiis ſecularibus, yet there are ſome Exceptions to this 
Canon, viz. If the Clergyman is in the King's Service he ſhall 
be Excuſed, and this appears by an ancient Writ in the (5) 
Regiſter, called de non refidentia Clerici Regis, which I thus 
* Noft 488 Benefitis ſals parler 
m Clerici Noſtri ad faci in Beneficiis ſuis per ſonalem re- 
ſidentiam dum in noſtris immor ant ur obſequiis — aut alias ſu- 
per hoc moleſtari ſeu inquietari non debeant, noſq; ac progenitores no- 
tri quondam reges Angliæ hujuſmodi libertate & privilegio pro 
clericis noſtris a tempore quo non extat memoria ſemper haftenus 
uſi ſumus vobis mandamus quod dilectum Clericum phe 11 
Par ſonam Eccleſiæ de H. weſtre Dioceſevs qui in cancellaria noftra 
noftris jugiter intendit obſequiis ad perſonalem re ſidentiam in hene - 
ficio ſuo pred. faciend. dum in iiſdem obſequils noſtris immor at ur 
nullatenus compell ati: & ſequiſtrum fi quod in fruftibns aut aliis bo- 
nis Eccleſie ſue pred. ea occaſione per vos aut veſtros fuerit appoſitum 
fine dilatione relaxari faciatis, Teſte, &c. 9 
Agreeable with this Writ 1s the Statute called (c) Articuli 
Cleri, viz. That Clerks employed about the Exchequer ſhall 
not be Bound to be reſident in theit Churches; and that the 


9g Canon 4%, (6) 2 Tim, 2, 4+ (+) Regiſter 58. F. N. B. 44-6, (4) Art. Ci: 


| King 


| 9 his Anceſtors, time out of mind have uſed, that 
a Clerks employed in his Service ſhall not be compelled to keep 
— Reſidence in their Benefices; and ſuch things as ſhall be 
thought neceſſary for the King and Common-wealth otight 
not to be prejudicial to the Church; and my Lord Cote (d) 
. that this Paragraph ought to be Written in Letters of 

old. | | 

The Law allows ſome other Excuſes for Non-reſidence, as 
Impriſonment without Fraud, removing into a better Air for 
the recovery of his Health; and by the Statute of 21 Hen. 8. 
a Scholar ſtudying in the Univerſity, the Queen's Chaplains in 
Ordinary, and any Perſon compelled by the Injunction of the = 
Lord Chancellor to appear in 55 Suit in Equity, ſe) and 
therefore if an Information ſhould be hn upon the ſaid 
Statute againſt a Non-reſident, for the forfeiture of 10 l. per 
Month, it muſt beſet forth that the Defendant Voluntarily tid 
Abſent himſelf, Cc. or tis naught. þ 

Soby the Statute of 25 Hen. 8. cap. 16. the Judges of the Kings 
Bench and Common-Pleas, the Chancellor, and the Chief 
Baron of the Exchequer, and the Queen's Attorney and Solt- 
citor, may have each of them one Chaplain to be attendant 
on their Perſons, who may be Non-reſident. 

And by the Statute of 33 Hen. 8. cap. 28. the Chancellor of 
the Dutchy of Lancaſter, and Groom of the Stole may have 
the like, but then they muſt twice in every Year reſide on their 
Benefices for the ſpace of 80 Days each time, under the Pe- 
nalty of 404. but none of theſe Perſons can qualifie a Man 
to hold two Livings. j 1 

My Lord Coke farther informs us, that Cardinal Woolſey was f 
a great Protector of Non- reſidents, and that ſoon after his 1 
Attainder a Statue (f) was made, which in the Preamble | 
mentions ſeveral good Effects of Reſidence, viz. that it would 
be for the Virtuous encreaſe and maintenance of Divine Ser- | 
vice; that it would advance the Preaching and Teaching b 
of God's Word, by Godly and good Example; that it would 
be for the maintenance of Hoſpitality, the relief of the Poor, 

the increaſe of Devotion, and the good opinidn of the Laity 
towards the Clergy ; and then by the 17th Paragraph 'tis en- 
acted, That every Spiritual Perſon promoted to an Archdeaconry, 
Deanry or DIGNITY in a Cathedral or Ollegiate Church, or Be- 
neficed with a Parſonage or Vicarige ſhall be perſonally reſident an his 
DIG NITY, Prebend or Benefice, and if he wilfully abſent by 
the ſpace of one Month together, or of two Months, at ſeveral times 
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480 Velldence. 
in one Tear, he forfeits 10 l. per Month, to be divided between th. 

ween and Proſecutor. 1 pl 
And by the fame (g) Statute the Chaplains of ſeveral Peers, pa 


by being retained in their Service, may obtain Diſpenſations Ml tat 


to hold two Livings, and in ſuch Caſe are Excuſable for Non. 
reſidence in one, which cannot be, if by the other Paragraph 
they are puniſhable. tor being Abſent from one of them; there- 
fore this Clauſe mult not be interpreted to bar , thoſe who are 
8 by Birth, Degree or Retainer to hold two Living; 


* 


rom that Liberty they have to Abſent themſelves from one, 
ſo as they reſide on the other. 


There are very few Inſtances of Proſecutions upon this Sta. f 
tute, (H) which muſt be brought by Information in the Crown por 
Office, but ſome there are, viz. (i) Anno 41 Elix. an Infor. the 
mation was brought for the 10/. per Month; the Defendant WM oth 
Pleaded that he was Choſen Goſpeller of St. Paul's in London, Hoi 
and that he was reſident there by reaſon of that Dignity, and WM of t 
upon Demurrer to this Plea, two Judges were of opinion that Ml mie 
it was a Dignity, to Excuſe the Defendant from being reſident ; 
on his Benefice. | 5 Caf 
And tis to be obſerved, that the word Dignity in this Statute WM the 


relates only to Dignities of the like, or inferior nature, to 
Archdeaconties or Deanries, and therefore Biſhopricks are prop 
not comprehended under that Appellation; but if Biſhops Ml can; 
are not reſident they may be puniſhed by Eccleſiaſtical Cen- ¶ pou 
ſures, but not by this Statute; (H and of this we have a very WM opir 
notable Inſtance, for even when the Pope's Supremacy was Wl Hou 
exalted here, Hen. 3. ſent his Mandate to the Biſhop of Her: ¶ be o 
ford to reſide on his Biſhoprick, otherwiſe he would ſeize his T 
Temporalties; but if he hold any other Dignit in Cnmendam ſor I 
with his Biſhoprick, then he is comprehended in this Law. Leat 
And as by theſe Statutes, ſo by the Canon Law Non-reſi- ¶ I: 
dence is allowed, that is, tis not abſolutely forbidden: As for WM 42, 
Inſtance, tis allowed by that Law where the Benefice is an- ali 
nexed to ſome Dignity in the Church, and in ſuch Caſe there W tobe 
muſt be a Vicaridge Endowed, but the Viears who ſupply the W upon 
places of thoſe Dignified Perſons are not only bound to Per- WM Offer 
{onal Reſidence, but by a Conſtitution of Archbiſhop Lang- reque 
ton are required to take an Oath to reſidę on their Vicaridges, ¶ the p 
and the Reaſon why a Vicar is more ſtrictly obliged to Re- MW hou 
{idence than a Rector is, becauſe he may depute a Vicar, but I and | 
one Vicar cannot depute another, and therefore his Oath is to, W Duti 
reſide on his V icaridge niſi aliter Diſpenſatum fuerit a Dioceſavo Wi till a 
i dee Cab 75; eh d rec. 0 , , e 


BVeldente. „ - of 

By the Canon Law a Miniſter is ſaid to be reſident in that 
place where he Diſcharges his Office, tho he Lives in another 
Pariſh ; but the Courts at Weftmin/er have a different accep- 
tation of Reſidency, for it hath been a queſtion whether the 
Reſidence intended by this Statute muſt be in the very Parſo- 
nage Houſe, and my Lord Coke (I) tells us, it was reſolved, 
that tho the Parſon lives in the ſame Pariſh, yet if he doth not 


live in the Parſonage Houſe he is Non-refident, and, the Rea- 


ſon is, Becauſe one thing intended by the Statute was to pre- 
rent Dilapidations, which might not be fo well done where a 
Tenant and not an Owner dwells in the Houte. - +. 
Juſtice Croke, Serjeant Moor, and Mr. Gouldsborough, who Re- 
port the ſame Caſe, all agtee that the Court was divided; but 
the better opinion was, that if the Parſon is reſ1dent- in any 
other Houſe in his Pariſh tis ſufhcient ; for the Parſonage 
Houſe might be aliened by a former Parſon, with the conſent 
of the Patron and Ordinary, or Leaſed ſo as his Succeſſor 
might not live in it. V 
bout 12 Years afterwards there happened the very like 
Caſe, (n) and it was objected, that ſince the Statute requires 


the Parfon to be reſident on his Benefice, that it muſt be in- 


tended his Parſonage Houſe, becauſe the whole Pariſh is 
properly his Benefice, and therefore in propriety of Speech he 
cannot be ſaid to reſide on the whole. The Caſe was com- 
pounded by my Lord Cole, but he continued Rill in his former 
= that the Parſon ought to be reſident in his Parſonage 

ouſe, tho the Reaſons given by his Cotemporaries ſeem to 
be of gfeater weight and Authoritr _ + - | 

There are ſome other Statutes which relate to Reſidency, as 
for Inſtance, the Statute of 13 Eliz. cap. 20. provides, That all 


Leaſes made of any Benefices ſhall endure no longer than the 


Leſſor ſhall be reſident, and ſerving his Cure without abſenting. 
above 80 days in one Tear, and if he, ſhall fo abſent the Leaſe: 
ſhall be Void, and he ſhall loſe a Years profit of his Benefice 
to be diſtributed by the Ordinary amongſt the Poor, that is, 
upon complaint made to him, and Sentence given for this: 
Offence, he may within two Months after ſuch Sentence and 
requeſt made by the Churchwardens or one them, Sequeſter 
the profits to ſome of the Pariſhioners, and if the Ordinary 
ſhould negleR, then every one of them may retain the Tithes, 
and the Churchwardens may enter on the Glebe Rents and 
Duties of the Church, and employ it for the uſe of the (i) Poor, 
ill a Sequeſtration ſhall be made by the Ordinary, 
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482 [Refidence: 
But there is a Proviſo, that every Parſon qualified to 
have two Benefices, may Demife one of them to his Curate 
only; but ſuch Leaſe is to endure no longer than he is Curate, 
and not abſenting above 40 days in any one Year. ; 
By another Statute (o) all Covenants and Contracts made 
for itting any Perſon to enjoy any Benefices, ſhall be a; 
Leaſes made thereof, that is, they ſhall be Void within the Act 
of 13 Eliz. by the Parſon's abſence above 80 days. 
ow, a Non-reſidency within the Statute of 21 H. 8. ma 
not be an abſence to avoid a Leaſe upon the Statute of 13 E!. 
for if a Parſon lives in another Pariſh, and not in his Parſo- 
nage-houſe, which, according to my Lord Chte s opinion is a 
Non-refidency within the Statute of H. 8. yet tis not ſo within 
the Statute of 13 Eliz. (p) for if he comes conſtantly to his 
Pariſh Chureh and Officiates there, he can never be ſaid to 
be ao from his Cure. 1 
I ſhall conclude this Title with the Obſervation of Father 
Paul, (9) in his Hiſtory of the Council of Treue, that for the 
firſt Seven hundred Years after Chriſt, every Miniſter in the 
Weſtern Church was refident on his Living, and that when a 
contrary ufage crept into the Church, Canons and Decree 
were made againſt it. OT OH 
hat it was the opinion of that Council, that Reſidence is 
a thing of Divine right to him who hath a Cure of Souls, and 
if ſo, it muſt be a great evil for a Clergy- man to take two 
Benefices, for tis impoſſible for him to r on both at the 
ſame time, TL 7 Ay 
But notwithſtanding this opinion, and all the Canons 
which have been made againſt Non-refidence, ſome Argu- 
ments have been raiſed to prove that tis only malum quiz pro- 
hibit um, for if it was Evil in its ſelf, than no Diſpenſation could 
make it otherwiſe, and we daily ſce that the Law allows Dif- 
penſations for Pluralities, and by conſequence it allows a 
Man to be Non- reſident. = 8 | 
It has been likewiſe affirmed with ſome colour of Reaſon, 
that the Clergy do not undertake any Cure, but under ſuch 
meaſures which are allowed by Law, and that a competency 
is always ſuppoſed where Reſidence is ſtrictly 1 and 
where that cannot be had by one Benefice, the Church hath 
power to mitigate the Severity of the Canons, and to Diſpenſe 
with the taking more than one WE 
I! bat the Clergy do not ſubſiſt now as formerly, whenthoſc 
Canons were made, for then Clibary was enjoyned, but now 
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Mer is allowed them by Law, fo that a Living which is 
allowed 4 competency for a Single Perſon at that time will 
not be ſufficientto maintain.a Family now, and that there 
cat be no inconveniency in Pluralities, becauſe the Biſhop is 


* 
1 4 


to t 
not be reſident ſhould be ſupplied with able Curates, 

But after all, ſince it was Originally intended by thoſe Ca- 
nons, that a Miniſter ſhould not undertake more than he is 
able to perform, and ſince the Cure of Souls is perſonally 
committed to him by the Biſhop, I mult leave it to the Con- 


ſciences of thoſe who are concerned, whether any Diſpenſati- 


on can be good in ſuch Caſe. 
| Reſignation: 


1 8 is the yielding up a Benefice into the Hands of the 
Ordinary; tis called Renunciation by the Canuoniſts, 

and tis the ſame thing with a Surrender at Common Law, 

but uſage hath reſtrained this word, and made it applicable 

only to a Spiritual Living. | * 

| therefore I cannot apprehend why the word &e/gno 

(r) ſhould be thought improper in the Latin form of a Rehg- 


U 


nation, certainly it muſt be a meer nicety of the Judges Anno 


12 Eliz. to hold it fo, and to affirm that the formal words are 
rentincio cedo & dimitto, for I find the word Refigno a lmoſt in all 
the forms of Reſignation, () tis ſo in Fairchild and Gayre's 
Caſe; where the words are concedo & Reſigno, tis ſo in the 


Regiſter, (t) which being one of the moſt ancient Books in the 


- 


tis there. 5 TOPS: | ; 
In Dei nomine Amen, Ego J. S. Rector & Incumbens Eccleſiæ 
Pahochialis de H. in Com. S. & Dioceſ. Ciceſtriæ, volens & ex certis. 
canſis & conſiderationibus, veris juſtis & legitimis me in hac parte 
ſpecialiter moventibus, ab onere cura & regimine dictæ mee Recto- 
ria de H. & pertinen. ej uſdem, penitus Exonerari eandem Rector iam 
meam, & Ecdefurm parochialem pred. una cum ſuis juribus mem- 
is & pertinentlis univerſis, in manus Reverendi paris Johannis, 
permiſſione divina, Oceſtriæ Epiſcopi loci iſtius Ordinarii & Dioce ſa- 
ni vel ejuſdem Vicarii in Spiritualibut generali ſeu alterius cuſuſ- 
eunque hanc meam Reſignationem admittend. poteſtatem habentis vel 
habituri non vel in metu coats nec dolo malo ad idem inductus nec 


aliqua finiſtra machinatione motaz, ſed ex certa ſcientia animo deli- 


Law, and of great Authority, 1 ſhall tranſcribe the form as 


8. Wael yy 2 nN N 1 4 — — — 
(r) Dyer 254. Sid. 389, H. 2 Cro. 6. (t) Fo, 396.6, 8 
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c px care that the Benefices where the Parſon himſelf can 


berato & ſpontanea voluntate meis pure ſimpliciter & abſolute Re- : 
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484 —_ _. Reſignation. 
no ac re & verbo vacuam dimitto, jure titulo & poſſeſſione 

| — in eadem Rectoria fer Prall Ee ana cum 2 
membris & pertinentiis untverſis prehabitis & mihi hactenus con- 
ceſſis omnibus & ſingulis renuntio eoſdemg; cedo & ab iiſdem rece- 
do totaliter & expreſſ in his Scriptis. 25 cujus rei Teſtimonium 
illum meum his præſentibus appoſui 5 die Aprilic, 


Nomen & Sig 
Anno, &c. 


Win <Q wo ce << 2»: 


| Signat. &. atteſtat. nobis 
: 23 præſentibus & atteſtantibus. 7 OL es, | 
That which I ſhall obſerve upon this Latin form is, that a 
Reſignation mult be made to the Ordinary; () tis true, it 
may be made before a Publick Notary, but it muſt be directed 
to the Biſhop and certified to him, and if tis in the Caſe of a 
Prebend it makes no alteration of the Law, for it muſt be re- 
ſigned to the Ordinary, and not to the Queen, becauſe if a 
common Perſon 1s Patron thereof, an injury may accrew to 
him for want of notice to the Reſignation, which the Queen is 
bound to give. 5 | 3 
And generally where - ever a Biſhop bath right to Admut, he 
hath likewiſe a right to take a Reſignation, (x) therefore 
*Donatives are not reſigned to him, but to the Patron, becauſe 
he doth not admit to ſuch a Cure; and Deanries (y) in the 
Queens Gift are not reſigned to him, but to the Queen. 
Inthe next place I (hall obſerve that it muſt be made to a Su- 
perior, ſponte pure & abſolute, and therefore if tis made upon 
| condition that another ſhould be Admitted to 
Exchange. the Benefice tis Void, unleſs it is in Caſes of Ex- 
1 change; for if two e e would Exchange 
s 
6 


Benefices, each of them muſt reſign to the proper Biſhop, and 
the reſpective Patrons muſt preſent them again to each Bene- 
fice, which, if they refuſe, or the Ordinary will not Admit 
them reſpectively, then the Exchange 1s not Executed, andin | 
ſuch Caſe either Clerk may return to his former e + po 
one of them ſhould be Admitted, Inſtituted and Inducted to 
the Benefice of the other, becauſe in Caſes of Exchange (4) the 
Law doth annex a Condition to the Reſignation, viz. that it 
be fully executed on both ſides,” and not only fo, but the Con- 
dition is expreſſed in the very form of the Exchange it ſelf. 
In Dei nomine Amen, Ego J. S. Rector Eccleſia de H. Dioceſeos 
ce ſtriæ wolens ipſam Ecclefiam meam cum Eccleſia (b) de B. dictæ 
Ciceſtriæ Dioce ſeos cujus Rector Exiſtit W. C. certis juſtit & legiti- 
mis cauſis ſine dolo & fraude canonice per mutare ipſam Eerieſium | 
mean ex cauſa permul ationis hujuſmodi & non alio modo in ſacras 


\ ( 2 Roll. Abr. 358. Noy 147. (x) 2 Cro. 63. 0 Plowd, 298. G).1 bel | 
Rep 137. Owen 12, C) Fiz, Exchange, Flite 10, () Regiſter 306. 
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le manus venerabilis in Chriſta patris Dom. Johannis Ciceſtrie Epiſcopi 
5 re ſupplicans humiliter & devote ut præfat. J. S. hujuſmodi 
b- cauſa permat ationis ipſam refignationem ſic fact am & non aliter ve- 
e- litis admittere & negotium permmationis huj uſmodi quatenus ad 
n dos attinet fideliter expedire, & proteſtor expreſſe in hie Scriptis 
Is, quod ſi dict a utatio debitum non ſortiatur effectum quod hujuſ- 
modi mea 1 pred. pro nulla penitus habeatur. 8 
And in the ſame Book there is a Form of a Proteſtation of 
| returning again to his old Benefice in caſe the Exchange is not 
Aa executed, and it was my Lord Hoberr's Opinion in (c) Cole 
1t and Glover's Caſe, that each Party might return to his pro- 
ed per Benefice where the Exchange was not compleat. 
a By this ancient Form it appears that the Exchange muſt be 
e made juſtit & legittimis Canſis ; and agreeable with this is that 
" Paragraph in the Statute againſt Cd) Simony, viz. That if 


any Incumbent with Cure, <P qe corruptly reſign or IN 


118 his Benefice, or ſhall corruptly take any Benefit for reſigning, &c 1 
both ws and T aker ſhall forfeit double 1 ab. the Bene- | 
he fice to be divided between the Queen and the Proſecutor. ; * 
re After a Reſignation is made, tis in the power of the Ordi- 
iſe nary whether he will accept it or not, for ſince the Law bath 1 
he made him the proper Perſon to whom it ought to be made, it = 
hath likewiſe truſted him with judging whether he ſhall ac- 3s 
M- cept or refuſe it. 64 is Fs 
on Tis agreed that a Reſignation (e) is not good unleſs the Or- ; 
to dinary accepts it, but this muſt be underſtood of a Benefice 
K with Cure, Cc. for in ſuch caſe a Reſignation is not good un- 
ge leſs the Biſhop accepts it, becauſe it may be prejudicial to 
nd many without ſuch acce ptance, Cf) but where there is no 
Je- Cure tis good without acceptance. 
nit -Laſtly, If an Action of Debt ſhould be brought on a Bond 
in (4 om to the Patron, conditioned to reſign a Benefice to 
ho dipary of the Dioceſs, ſo that the ſame may be void, 
to and that jt may be lawful for him to preſent again, if the 
the Defendant pleads that in forma juris reſignavit, the ReQory to 
1 W. then, and now Biſhop of D. Ordinary of the place, which 
* Reſignation he accepted, this ſhall be tried by a on and not 
co: i by a Certificate from the Biſhop, | 
Ae 8 — 6228-27 dana REG | EY 
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bd Sacrament 


T HIS abe moſt Glenn AR of Worthip 1 uw; it 
was inſtituted A Fi Saviour himſelf, and therefore * l, 
not like other Nites by which we expres e our uty to Cod 
for thoſe may be enjoined by the Chu 
It conſiſts in matter and form, that i is i muſt be materi- 
al things Sancufied by proper words, by which thoſe 1 
are determined to that end, and in e it there are 
ral Acts of Religion both in reſpect to God and quy ſelves, viz 
on God's part by a ſecret Bleſſing derived from him to us, a 
on our part by Promiſes which unite us to his Church,ard d by 
this means Divine Grace is conveyed to us. 

The learned Biſhop of Serum tells us, that this bang of * 

ſhip hath been more corrupted than n yg other, wh ich Tet 
chiefly occaſioned by theſe words, my B Wh 9 
that m every thing elſe the Inſti itution was * 
. caſie, but by thoſe words the Peo cople were 2 
that Chriſt was op rn preſent in the $ = der 
therefore the Prieſts did magnific it with all 825. 
and Shew, for the Veſſel in which it was put, and the Gar- 
ments in which he officiated were Conſecrat 
with great Solemnity and Devotion, then the Bread was 
lified up and Worſhipped by the People, the Prieſt carrying 
it under a very rich Canopy. 

The words of Confecration were always ſpoken by the 
Prieſt, but not in the preſence or hearing of the People, which 
(as that learned Prelate ri htly obſerves) was. yery ſuitable 
to the inviſible change made of the Elements of Bread and and 


Water, viz, for as the one could not be ſeen, ſo the other was 


not to be heard. 
And not only ſo, but ſome miraculous Stories were inven- 


ted and r to che People as reaſons why the words 50 


be kept ſecret from them, viz. becauſe 2 00 She 
having by chance heard a Prieſt conſęcrati ey Wafer 
themſelves repeat the words oyer their own 

mediately it turned into Fleſh, 


The ancient Fathers of the Church had no pin of * 


4 miraculous Tranſubſtantion, and as ſeen as ever it eame 
to be extolled by the Prieſts, there were ſeveral 1 
in the ninth Century who wrote againſt it; and 
wonder that the Prieſts were ſo induſtrious to propagate this 
Dectrine, becauſe the People muſt neceſſarily have a very 
great reverence for an Orcex of Men whoſe Character g 
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Sacrament 437. 
ſied them for ſuch miſterious Performances, ſo that in tlie 
eleventh and twelſih Centuries it came to be generally be- 


lieved. | 3 

or the firſt 300 Vears after this ſtrange Doctrine was re- 
ceived, it was uſual to Conſecrate a whole Loaf, which im- 
mediately turned into the compleat Body of Chriſt, fo that 


' when it was diſtributed to the People, they were made to 


believe that one had a Toe, another a Finger, and a third an 
Eye or Tooth, and to ſupport their Belief in fo odd a Con- 
trivance, ſome Miracles were pretended to be done by every 
partes he Body. | 

But this being thought a very undue and indecent way of 
eating the Body of our Saviour, the Schoolmen who had al- 
ways ſome nice inventions to pleaſe the People, inſtructed 
them to believe that the whole Body was in every part of the 
conſecrated Bread, and that upon dividing it a new Body 
was immediatel ſeparated from the other parts. 

Now if the Body ſhould not happen to be new, tis cer- 


tain the invention was ſo, and contrary to what had been the - 


received Opinion for many Years, fo that the Miracles whiah 
were pretended to be done by thoſe old parts of Chriſt's Body 
were — uſeleſs, and therefore there was a neceſſity of 
contriving new ones to 9 this new Opinion; and as 
that great Prelate far;ber informs us, inftead of a Loaf they 
conſecrated a Wafer as more ſuitable to this new Doctrine, 
that it might not be contradicted too much by our Senſes ; and 
leſt the ſenſible effects of Wine might diſpoſe the People to 
believe that natwithſtanding the Conſcration it remained ſo 


till, therefore the Cup was denied to the Laiety. 


Anno 2 Ed. 6. theſe things were thought proper to be re- 


formed, and for that purpole a new Office for the Commy- 
nion was ſet forth, which began with an Exhortation before 
the receiving it, and it was almoſt the ſame with what is 


uled now, only aftcr that part of the Exhortation wherein 
we are adviſed to confeſs our Sins to God, 'tis added, That 


thaſe who d auricul ar Caſa to 4 Prieſt ſhould not cen- 


ſure thoſe who were ſatisfied with this general Confeſſion to God. 
Then after the Prieſt had received he was to return to the 
People, and to read another Exhortation to them, which we 
now- uſe with a very little variation in all other Circumſtan- 
ces; only when the Bread was to be diſtributed the Prieſt pro- 
nounced theſe words, wiz. The Body of our Lord, &c. preſerve 


thy 8c. but when the Cup was given the words were, 
ws N 


| Blood of aur Lord, e. preſerve thy Soul, Cc. as if a 
greater ralus was to be {et on the Cup than on t 
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one was to preſerve the Body, but the other the Soul, but this 
was afterwards altered by Archbiſhop Ganmer, who appoin- 
ted that in both Paragraphs the words ſhould be preſerve thy 
Body and Soul, ce. EL rg 
As to the Poſture in receiving the Sacrament, tis probable 
that at the firſt inſtitution it was at a Table, the Communi- 
cants lying on one ſide; but that can be no Argument why it 
ſhould be ſo now, for ſince the Euchariſt came in the room 
of the Paſſover, and ſince that was altered from its firſt ĩnſti- 
tution by Afoſes, ro which alteration our Saviour himſelf com- 
plyed, therefore this may be likewiſe altered without any 
. = £4 ANG 
- ; The Jens were to eat the Paſchal Lamb ſtanding with their 


Loins girt, and with Staves in their Hands, and Shews on 


their Feet, which was a poſture ſuitable to Travellers as they 
were, but as ſoon as they came out of the Wilderneſs to the 
Land of Promiſe, that poſture was laid aſide, and then they 
eat the Lamb at the Table, and in ſuch a poſture as they cat 
at other times. e Re e | 
Our Saviour conformed to this, and he being now exalted 
in his Throne, it may therefore be more proper to receive the 
Sacrament with greater ſigns of outward reſpect than when he 
was 1n a State of Humiliation, in which State he was at the 
" firſt Inſtitution of this Ordinance, - - 

But ſince the receiving thg Sacrament is now become a le- 
Bal Qualification to entitle certain Perſons to have and eryoy 

everal Offices, I ſhall therefore mention thoſe Laws by ww 

this is require. i 


By the Statute of 25 Cer: 2. cap. 2. All Perſons 4 well Peers as 


-others, who ſhall have any Office either Civil or Military, or who 
. ſhall receive any Salary by Patent 2 the Queen, or have any 
gommand or place in Truſt under her, or ſhall be of the Houſhold, 
ſhall within three Months after their admittances in, or receiving 
their Authority or Employment, . receive the Sacrament in ſome 
Publick Church upon ſome Sunday, and deliver a Certificate thereof 
the ne. xt Term after their admittance either in the Court of Queens 
Bench, or at the Quarter Seſſtns where they reſide, under the 


of the Minifter and Churchwardens, and prove it by credible Wit- 


weſſes upon Oath. 7 
pe Perſons negleſting are diſabled to hold their Office and 
 - they are made void by the Act it ſelf; and if they execute the ſame 
' afterwards upon a convittion either on an Information or Indiftment 
in the Courts at Weſtminſter, or at the Aſſixes, they ſhall-not be 
Plaintiffs in any Suit at Lam or in Equity, or Guardians to u Ohild, 
& Executer or Adminiſtrator, or capable of a Legacy or ww 1 
"> SES. th 07e 
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| Sacrament. 450899 
Gift, or bear ce, and ſhall forfeit 500 I. to the Proſecmtor 
to be recovered by Action of Debt, Bill, Pleint or Information in 
the Ourts at Weſtminſter. . IMA, 

This Statute being ſo penal, the Miniſter is obliged by Law 


to Adminiſter the Sacrament in both kinds; but then by the 


Rubrick there muſt be three at leaſt to Communicate, and he 
muſt not without Lawful Cauſe deny it to any who ſhall de- 
voutly and humbly delire it. 


But ſince there are ſome Lawful Cauſes of refuſal, there- 


fore tis neceſſary that the Miniſter ſhould have convenient 
time to enquire whether the Perſons are fit to be partakers of 


this Ordinance, and for that purpoſe they are enjoined by the 


Rubrick to ſignifie their Names to the Curate at leaſt a day 
before tis Adminiſtred. OP 
By the Canon (a) and Rubrick it appears what thoſe Law- 
ful Cauſes are, viz. Thoſe who live in any known Sin with- 
out Repentahice, thoſe who malicionſly contend with their 
Neigtfbours ſhall not be admitted to the Communion before 
are reconciled. ; * 
y another Canon () tis not to be Adminiſtred but to 


ſuch who Kneel, nor to any who refuſe to be preſent at the . 


Prayers of the Church, and this under pain of Suſpenſion, 
nor to any who are depravers of the Common Prayer, or of 
any thing contained in the Articles of our Religion, unleſs 
they ſhall ſhew their Repentance, and promiſe before the 
Miniſter and Churchwardens either in writing or by word to 
do ſo no more. . i 

Fo by the Rubrick none is to be admitted to the Sacrament 


till they are actually Confixmed or ready and deſirous ſo to be, 


nor if they have done any wrong to their Nejghbours, ſo that 
the Congregation are oftended at it, nor thoſe who live obſti- 
nately in Malice or Hatred, nor to any * Stranger; for a 
Miniſter is not obliged to give it to any but to thoſe. of his 
ownPariſh. _ . £2 5 
But if a Parſon will refuſe to Adminiſter the Sacrament 
without any juſt Cauſe; an Action on the Caſe lies againſt 
him, . 


al, 


1 In the _ ps I —— conſider how of- 
| to ten in a Year ariſhioners are required 
 Bbuniniſtred, to receive it. | 


he Primitive Chriſtians made it a con- 


Rant part of their Worſhip every Week, ſo that it being a 
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ſe a Man may have a Temporal loſs by ſuch re- 
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cuſtomary thing, ſome Perſons pretending to greater ſtrict- 
neſs were of Opinion, that by 8 commupicating, they 
did not receive it with that due Care and Reverence as they 
- ought, but only in conformity to the Orders of the Church, 

and therefore they thought it better to abſtain for ſome time, 
that they might not come as Formaliſts, but with a due tem- 
per of Mind, and the better prepared to receive it, and fo 
— bw it came from a frequent and conſtant uſe to a total 

aſe. | — 2 a 

The late Biſhop of Worceſter tells us, that our Reformers 
look d on this diſuſe as a Corruption crept into the Church, 
and therefore they were of Opinion, that it ought once more to 
be brought up to the Primitive Practice, but that unreaſonable 
Scruples in ſome Perſons, and miſapprehenſiqus in others, 
and a general indifferency in matters of Religion had put a 
op to the reviving this ancient part of Devotion. 
_ However, they enjoined that it ſhould be received by all 
People three times in the Year, of which Eaſter was to be one; 
this is required by the Rubrict which is confirmed by AR of 
Parliament, and tis agreeable with ſame ancient Conſtituti- 
ons made for that very purpoſe. | 5 
WWe haye ſome inſtances in our Books (c) of Proſecutions 
for not receiving the Sacrament, as Anno 1 Car.. the Church- 
wardens preſented a Man for this negleR, and upon that Pre- 


ſentment there was a Libel and he was Excommunicated in 


the Archideacons Court, and tho he ſuggeſted that he received 
it elſewhere tho not in his own Pariſh, which he likewiſe 
pleaded in the Spiritual Court where they refufed that Plea, 
pet the Courts at Meſfminſter would not — a. Prohibition, 
cauſe both the matter of the Libel and Plea were of Eecle- 
ſtical Cognizance, and when they refuſed the Plea the Par- 


ouglit to Appeal. 

W It mult be offered freely in the publick 
Abere it is to be Church, and not in private Hats. but 

Idminifrey, if a ſick Perſon is not able to come to his 
"5 Pariſh Church, he muſt acquaint the Cu- 
rate with it, and that two more will communicate withhim, 
and in ſuch caſe the Rabricł doth not prohibit but enjoung the 
Miniſter to give it in the ſick Man's Houſe. 5 
: This is likewiſe allowed by the Canan (d) where the Fa- 
ciſhioner is impotent or not able to go to — dan- 
gerouſly Sick; but if adminiſtred in a private Houſe to a 
Perſon who is WM and able to go to Church, in ſuch caſe 
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Dacrilege. 491 
ve Mine or the Alt Offence is to be Suſpended, and · for 
the next he ſhall be Excommunicated. 

1 becauſe this ſolemn 9 (e) ſhould always be 
in due Reyerence the Law bath appointed, that he who 
depraves it ox doth any thing in contempt of it ſhall be com- 
mitted by three Juſtices of Peace, who are to take the Exami- 
nation of two c to Prove the Fact on Oath, and bind 
them in 45 Fits of 51, apiece to appear at the next Sei- 
ons and give Evidence, and the Offender being found guilty 
15t0 
o Proſecution muſt be wha. three Months per the 


Seerilege, 


T HIS is the ſtealing ſomething out of a Publick and Sa- 
* It Jay Xe be committed three ways as the Ca- 
conf mw us, "That i is, either in reſpect to Perſotis, Places or 


8367 ainſt Perſons is the layi violent hands on 
tho ar i who wig ina dba manner are ſet — for the Worſhip 
„ this is accounted à Violation of their 
a 1 lomunitics, but I {ball not treat of it in this 

utonly as it relates to places and things. 
in 1 reſpect the Church in conſttuction of 
135 18 t Manſion Houſe T God, and therefore tis Burglary 
to break i open and enter it 1n the Night time * with an in- 
to ſt 
Thi his ſeems to be the blackeſt Offence by which the Church 


is violated, and therefore it was puniſhed with the greatelt 


* . 

p | the keen all Offenders of this nature were 
were not ſo much as allowed the 
arial, and all their om were to 


Seri 
"ma of our Hiſtorians f baten 1 Kin . 
fan (F) cauſed ſome Thieves who had robbed St. 
Church in gui to be hanged; but 1 in the fame Book be — 
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us they were held by ſome inviſible Power that they could not 
carry away what they had ſtoln. DO SHE 
This Monkiſh Whimſie may occaſion ſome Perſons to ſuſ- 
pect the truth ol the whole Story, and the rather becauſe there 
were no Laws made in his time relating to Eccleſiaſtical Mat- 
ters, but they werein moſt things only a Repetition or rather a 
Confirmation of ſuch which were made by his Grandfather 
King Alfred, in whoſe Reign the puniſhment of Sacrilege was 
only pecuniary, that is, the Offender was to reſtore the value 
of the thing taken, and was likewiſe to pay the value of his 


Head, which was about 401. but it was an aggravation of 


the Fact to commit Sacrilege on a Sunday, for in ſuch caſe 
he was not only to pay the value of his Head, but his Hand 
with which he committed the Fact was to be cut off; but this 
he might redeem at the ſame price his Head was valued, 
And many Years afterwards the puniſhment was by Ex- 
communication, of which we have a remarkable inſtance, 
An. 38 H. 3. when the King himſelf Randing with his Hand 
on his Breaſt, and the whole Houſe of Peers with lighted 
Torches in their Hands, pronounced thoſe Perſons Excom- 
municated, who maliciouſly deprived the Church of their 
Right, Cc. then they threw down their Torches extinguiſhed 
and ſmoaking, and all of them pronounced theſe words, 2iz, 
Ss let thoſe who go againſt this Church be extinguiſhed in Hell. 
Our Anceſtors were ſo confident, that a Sacrilegious Per- 
ſon could not eſcape the Judgment of God, that they deliver- 
ed him over to Satan, or as they uſually ſaid they curſed him 
with Bell, Book and Candle; that 1s, after the Curſe pronoun- 
ced, which was done four times in a Year, they ſai lag then 
they ſhut the Book, put out the Candle, and rivged the Bell 
But now if there is no actual Force, and s of the 
Church are taken from thence, in ſuch caſe the Churchwar- 
dens may have an Action at Common Law againſt the Of- 
fender, and ſhall recover Damages, or they may Libel in the 
Spiritual Court (g) againſt him pro ſalute anime, which is the 
— proper remedy, and there he may recover the things in 
Species * 3 F * 
Ne! Seats in the Church. 
8 _ CE many Controverſies have happened concerning 
(..) In the Body of the Church. * 
(2.) In Illes. | el 1 
(3.) In Chancels. | 
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Seats in the Church. =—_ - 
I ſhall now mention what the Law is as to theſe particu- 
lars. | | 
(i.) As to Seats in the Body of the Church, the Freehold 
of the Soil is in the Incumbent, and the Seats are fixed to the 
Freehold ; yet becauſe the Church itſelf is Dedicated to the Ser- 
vice of God, and the Seats are Built that the People may more 
conveniently attend Divine Service, therefore where any con- 
tention 1s about a Seat in the Body of the Church, upon com- 
laint made to the Ordinary, he may decide the controverſie 
o placing that Perſon in it whohe thinks fit, and this power 
is conferred upon him by Law, becauſe he who hath the gene- 
ral Cure of Souls within his Dioceſs, is preſumed to have a 
due regard to the qualities of the contending Parties, and to 
give precedence to him who ought to have it. | 

But where there is no Contention, and the Ordinary doth 
not interpoſe becauſe there is no Complaint, there the Parſon 
and Churchwardens bave 2 to place the Pariſhioners in 
Seats; and in ſome places the Churchwardens alone have that 

| power by Cuſtom, as in London. 

If a Seat is Built in the Body of the Church, without the 
conſent of the Biſhop, the Churchwardens may pull it down, 
becauſe it was ſet up by a private Perſon without the Licenſe 
of the Ordinary; but it hath been held, that if in removing uy 
Seat they cut the Timber or break it, (a) an Action of Tref= 
paſs lies againſt them. | | 

Ihmis, like many other Caſes Reported by Mr. Ny, is not 
Law ; for the Freehold of the Church being 1n the Incumbent, 
when the Perſon. hath fixed a Seat to it, tis then become par- 
cel of his Freehold, and conſequently the Right is in him, fo 
that the breaking the Timber could not be prejudicial to the 
other, becauſe he Fad no legal Right to the Materials after they 

were fixed to the Freehold, ow 

And becailſe Seats in the Body of the Church are to be diſ- 
poſed by the Parſon and Churchwardens, (b) therefore it was 
formerly held that a Man cannot preſcribe for a Scat there; 
=_ yet he might preſcribe for the upper part of a (c) Seat 
there. | 

But now the Law is ſettled as to this Matter, viz. that one 

| may preſcribe for a (d) Seat in the Body of the Church, ſetting 
forth that he is ſeized of an ancient Houſe, Cc. and that he 
and all thoſe whoſe Eſtate he hath therein, have, time out of 
mind uſed, and had a Seat in the Body of the Church for 
themſelves and their Families, as belonging to the ſaid Houſe, - 


(a) Ndy 268. (5) Moor 2784 () Noytis. Latch. 116. Palm: 424. (4) 12 Rep, | 
tos, Noy 329, 130. 9 ä M 
(e) and 


%% Seats the Ebutt - 


(e) and that they repaired the ſaid Seat; and tlie teaſon why 
he mult alledge that he repaired it is, becauſe the Freehold be. 
ing inthe Parſon, there muſt be ſomè ſpecial Cauſe ſhewed for 
fach a Preſcription ; but as to this matter = Court diſtin- 

uiſhed between an Action on the Caſe brought againſt a (/ 
iſturber, and a ſuggeſtion for 4 Prohibition ; for in the fir 
Caſe you need net alledge that you repair, becauſe the Action 
is brought againſt a wrong doet; but upon a 2 — for a 
prohibition it muſt be alſedged that you e fe other- 
wiſe you ſhall not diveft the Ordinary of that right which 
properly belongs to him. | 

If an Action on the Caſe is brought againſt the Difturber, 
the Plaintiff will recover Damages if the Verdict is found for 
him; tis true, he may Libel in the Spiritual Court, and pre- 
ſcribe there for a Seat, Cc. but if the preſcription is denied a 
probibition will be granted ; if 'tis not denied then that Court 
may proceed to Sentence, which, if it _ to be againſt 
the preſcription, in ſuch Caſe alſo a ptohibition will he, be- 


- cauſe the Suit being upon a preſcription, the pro 27s in it 
| were coram non jndice in that Coutt, but this | one. bby 
Able, (g) for it can be only to diſcharge the Perſon of the Colts 
which he ought to pay. RR 2 

8 As to Seats E the 
— of the 7 :w is, that if a Man hath a Houſe in 2 
N hurch. Pariſh, anda Seat in thelfleof the Church 
which he hath repaired at his own Charge, he ſhall not be 
| —_— by the Biſhop ; if he ſhonld, he may have a Pro- 

ibition, (/) becauſe it ſhall be intended to be Built by his 
Anceſtors, with the conſent of Parſon, Patron and Ordinary, 
and appropriated by them to his and their uſe, and if he 13 
diſturbed by any other Perſon in ſitting there, he may have an 
Action on the Caſe againſt him, but then he muſt prove that 
he repajred it, (i) and ſoit was adjudged between Damtree and 
Dee, (i) for Scats in a little Chapel in the North part of the 


Chancel of Petworth in Suſſex, for tho no Mar can tell the 


true reaſon of Preſcriptions, yet ſome probable reaſon muſt 
be alledged to gain ſuch a peculiar right, and none is more 


probable than repairing it. „„ 3 
' Chancel. As to the Chancel, the Ordinary hath no Au- 


thority to place any one there, for that 1s the Freehold of the 
Rector, and ſo is the Church; but he Repairs the one but not 


—— 


(0.2 ell Abr. 288. Hob. 65. Bids 203. Raym. 32. (f) x Lev. 7, 


) Het. (0 x tog . Godb; Cro,. 366, ) Lid. 895 
— 25 6e , ee . Palm, 46. Sr 36G | 0 | poo 


the 


RS ee EE ent ettaB . — © WF. — Www, Þ. 


3 Sequeſtration. 495 
the other, and tis for this reaſon that an Impropriator hath 
the chief Seat in the Chancel, - 5 

But yet a Man may preſcribe to have a () Seat here, as be- 
longing to an ancient Meſſuage. e 


Sequeſtration. 


THIS © a feparating the thing in controverſie from the 
® Poſleſfion of the contending Parties; as for Inftance, when 
a Spoliation is brought to try which of them is rightful Parſon 
tis ufual for the Judge at the Petition of either of them (fet- 
ting forth that oppoſition may be made in collecting the Pro- 
fits) to decree that they ſhall be Sequeſtred, - and to order the 
Churchwardens to collect them, and this muſt be publiſhed 
in the Church, and they are to give Bond not only to collect. 
but to keep the ſame for the uſe of him who ſhall be found 
to have the right, and to account to him, and the Judge uſu- 


ally appoints fome Miniſter to ſupply the Cure in the mean 


time, and appoints the Sequeſtrators to allow a certain reward 
to that Miniſter. | | 8 
Aſter the Suit is determined, the Sequeſtrators are to deliver 
the Profits which they have Collected to him who hath the 
right, and this they muſt do either in Specie or the Value, if 
Sold ; if they refuſe they may be compelled by the Eccleſiaſti- 
cal Court, and if they delay to come to an account the Judge 
may aſſign the Bond to the Party grieved, with a Letter of 
Attorney to Sue for the Penalty. 
But Sequeſtrations may be made in ſeveral other Caſes, as 
for not repairing the Church or Parſonage Houſe, if the Incum- 
bent neg lects, being once admoniſhed to do it, then ſome part 
of the profits of his Living may be Sequeſtred for that purpoſe ; 
but it hath been a Queſtion whether the Tithes of an Impropri- 
ator may be Sequeſtred to repair the Chancel ; tis certain they 
might whilſt they were in the Hands of the Monks, bat being 
now made a Lay-Fee by a particular Act of Parhament, the 
Spiritual Court hath no JuriſdiRion in that matter, but the 
uſual courſe in ſuch caſes is by Citation, and in caſe of Con- 


tumacy to proceed to Excommunication. 


Sometimes a Benefice is Sequeſtred by virtue of ſome Proceſs 
out of the Courts at Weſtminſter, and this is where a Judgment 
is obtained againſt a Clergy-man, and upon a Sire Facias 
directed to the Sheriff to Levy the Debt and Damages, he re- 
turns, that the Defendant is Clericus beneficiatus non habens Lai- 
2 | — 5 * „ 8 a 1 
Y Noy 333% | | 


496 'Sideſmen. 
cum feodum in balliva mea, then another Fieri Facias 18 directed | 
to the Biſhop to Levy the ſame de bonis Eceleſiaſticit, and by of 


virtue thereof the Tithes will be Sequeſtre t. Pr 

But the moſt uſuat occaſion of a Sequeſtration is, upon the Ws 
Vacancy of a Benefice, for during that time the profits of the he 
Church are in Abeyance, and are therefore to be received by ch. 
the Churchwardens, by the appointment of the Biſhop, under Fin 


tie Seal of the Court, and this is to provide for the Cure dur- | 

* e Vacancy. . Ss A ˙ RAT, 46 
' ut they cannot bring an Action in their own name for the 
* Tithes, therefore the proper remedy to recover them is by Libel 
in the Spiritual Court. 85 Fas 


Ir was uſual for Biſhops in their Viſitations, to Summon 
.» ſome credible Perſons out of every Pariſh, whom they ex- 
amined on Oath concerning the condition of the Church, and 
other Affairs relating to it. 9 5 | 12 5 
Afterwards theſe Perſons became ſtanding Officers in ſeve- 
ral places, eſpecially in great Cities, and when Perfonal Vi- 
ſitations were a little Diſuſed, and when it became a cuſtom 
for the Paviſhioners to repair the Body of the Church, which 
began about the 15th Century, theſe Officers were ſtill more 
_ neceſſary, and then they were called Teſtes Snodales or jura- 
tores Synodi, ſome called them Synods-men, and now they are 
corruptly called Sideſmen. . Ja, 
They are choſen every Year according to the cuſtom of the 
Place, and their buſineſs is to aſſiſt the Churchwardens in en- 
cating into things relating to the Church, and making Pre- 
entments.of ſuch matters which are puniſhable by the Bcele- 
ſiaſtical Laws. e 2 | 


$y110ny; 


| 1 T HIS is a name of a Reproach which the Cangnifts have 
| Barns fixed on all Contracts and Agreements for Gain, in 
Ab. AvO. — or obtaining any Benefice or Eccleſiaſtical promo- 

: he Schoolmen, and my Lord Cte from them, derive the 
word from Symon Magus, but I cannot imagine for what rea- 


ſon, unleſs every thing of a N Nature ma / he called the 
unmediate Gift of the Holy oſt, for that was what he de- 
figned to purchaſe.” 3 3 


1 


| Simon - 497 
I know the Biſhop of Morceſter s opinion was, that the right 
of diſcharging a Spiritual Trait, and the right of enjoyitg the 
Profits which are ſet a- part for ſuch a Spiritual uſe, do al- 
ways go together; but can any one infer from! thence, that 
he who purctiaſeth thoſe Temporal Profits, doth thereforepur- 
chaſe that Spiritual Truſt, and fo reſemble it to the Cale of 
Simon Magus. 1 J 
His Sins were Hypocriſie and Ambition; for being a Sor- 
cerer himſelf, and having done ſome wonderful things in Sa- 
maria, 14 of the Devil, be plainly ſaw; that in Con- 
verting the People of that City from Heatheniſm, God gave 
more power to Philip than the Devil gave to him, and tliere- 
fore he believed and was Baptized, not for any Zeal whieh'he, 
bad for Religiori, but _— out of an Hypocritical deſign to 
be admitted into the Church, that he might be entituled to 
that Power which was given to the Apoſtles ; for having ſeen 
what extraordinary Gifts were conferred by them, only by 


impoſition of their Hands on thoſe who were deſigned for tlie 


Miniſtry; he deſired to purchaſe the like power, that is, to con- 
fer the irfimediate Gifts of the Holy Ghoſt on whom he ſhould 
lay bis Hands; not that he intended the glory of God by it, 
but that he might be in greater eſteem amongſt the People than 
whilſt he was a Sorcerer. )J%%%%FCCÄC ER WORKS 

Hildebrand, who was the worſt Pope, made a ſevere Decree 


azainſt Offenders of this nature, viz. That both the Buyers. 


1 


and Sellers of any Eccleſiaſtical Livings, and all thoſe con- 
ſenting to it, ſhould be Damned, with Simon Mag ur. 


' | k e & 
Pope Gelaſſus was not altogether ſo ſevere, for he allowed, 


the Offender to Repent, but if he would not, then he was to 
be anathematis mucrone e rs CF 
The Churchmen in thoſe days did not only make Canons 
againſt Simony, but ſtrange and ridiculous Stories were in-; 
rented to frighten Men from it; ſuch was that Story of 4 
Clergyman, who gave the Emperor's Son a Silver Pipe td make 
him a Biſhop when he ſhould be Emperor, himſelf, which he. 
did; but being foon afterwards afflicted with Sickneſs, there 
was a Faſt appointed for three days together for the recovery 


of his Health; but the poor Emperor was all that while a- 


mongſt the Devils, who Darted Flames into his Mouth thro', 
2 Pipe; but being Recovered he Degraded the Biſhop whom. 
he had promoted by Simony ; and this pumiſhment, with his 
Repentance, was an atanement for that Qffence, ' __. 
I muſt confeſs; as, a Silver Whiſtle was only a Bribe for a 
Child, fo the Story is fit to be impoſed on ng other, 


e 
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46  -— - Simon. OR 
Under this Title I ſhall Treat of three thing: E 
_ (t.) What Simony was before the Statute, and what Con: 

tracts amount to it ſince. > 

- (2,) The puniſhment of the Patron. 

- (3:) The puniſhment of the Clerk thus preſented. 

As to the firſt of theſe Particulars the Canoniſts tell u, 
that every Agreement relating to Buying or Selling Benefices, 


is turpe Lucrum, which brings turpe Commercium into the 


Church. That fuch Contracts have been condemned by ſeve- 
ral Councils, and ſevere Candns baye been made both again 


the Patron and his Clerk; that Simony is vol ant as five defideri- 
um emendi vel vendendi ſpiritualia vel ſpiritualibus — but 


certainly this is contrary to our Law ; for mental Simony is 
not puniſhable either by the Common or Statute Law, it 
muſt be real Simony, either by actual payment of Money, or 
a contract to Pay it. | 
| Now quilibet contraftus ex turpi cauſe. is odious in the ſight 
af the Law; and tho Simony is ſuch a (4) Contract, yet iv 
re, not vdid for that reaſon, before the Statute 31 Eliæ. tho 
8 umce. ; : | 4 | 
Neither my Lord Coke or Heber: mention what Simony was 
at Common Law; one ſays tis voæ Eecleſiaſtica, and in Mac- 
aller and Todericks Caſe (b) it was objected, that the Common 
Law did not take any notice of it, for that was a meer Eccle- 
ſiaſtical Offence; but Juſtice Goke who Reports this Caſe tells 
us, this was denied by the Court; tis Reported likewiſe by 
Juſtice Jones, but he is ſilent as to tlus particular. | 
And'becauſe the Common Lawyers have- not yet declared 
what Simony is, therefore a Learned Prelate was of opinion, 
that the Canon Law, notwithſtanding the Statute, muſt ſtil! 
be the Rule and Meaſure by which Simony is to be determi- 
ned, and the rather, becauſe he tells us, tis not ſo much as 
mentioned in the (c) Statute, for if it had, the Judges of the 
Common Law (d) would then have ſuthcient reaſon to de- 
clare what it is. | - 
- One would imagine that this great Prelate took this Ob- 
ſervation from Mr. 3 (e) whe affirms the ſame 
thing in his R of. Minc 's Caſe. 3 
But the word Simony is not only mentioned in the Statute, 
but tis there explained what is meant by it, viz. That th 4 
Corruption in Preſentations, Coll ations and Donations, of and to Be- 
nefices, (f) which laſt Paragraph that Biſhop himſelf in ano- 
ther place confeſſes to be an explanation what Simony is; 
) „ Inſt. 153. (6b) Cre. Car. 361: (ec) p „ 279, 293, 394+ (4) 
Idem 283. (G (f) Reclel, 28 — * 55 
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and yet he would have the Canon Law to be the Rule to de- 
termine it. ; CT AAPM INE nTS” 

I admit it was'ſo before the making this Statute, and that 
it was then a meer Spiritual Offence, of which the Common 
Law took no notice in the abſtracted notion and ſeiiſe of the 
word; and ſo it was held by the whole Court of Common 
Pleas about 9 Years after the making this (g) Statute, vis. 
That Simony was not againſt our Law, nor any Bond or 
Contract relating to it, made void by any Statute ; and Ann. 
12 Eliz. (h) in the ſame Court it was held, that it belongs to 
the Spiritual Court to determin it, and not to the Courts at 


But the force of thoſe ancient Canons was almoſt worn. out 


by time, and even when they were put in Execution, both the 
Patron and Incumbent often eſcaped unpuniſhed ; for the 
right of the Patron could not be taken away by a Canon, and 
Incumbent was to hold the Living till he was deprived by 
a Judicial Sentence in the Spiritual Court, which was not 

often obtained, becauſe ſuch proof was wanting which 
the Eccleſiaſtical Law required; therefore 1t was thought ne- 


ceſſary Anno 3 1 Eliz. cap. 6. to make a Statute againſt Si- 


mon y . LIN 
If any Perſon do preſent or collate to a Benefice with Cure, for any. 
4 6 aſſurance, or give or beſtow any Esccleſiaſtical Living 7 


am corrupt conſideration, ſuch Preſentation, &c. and every Admiſ-. 
fon, &c. therton ſhall be Void, and the Queen may preſent to the 


ame for one turn. 


This 1at Clauſe was very neceſſaty to puniſh the Patron 
in the loſs of his Preſentation ; for betore- the making this 
Statute the puniſhment was chiefty inflicted on the Clerk, and 


the Patron eſcaped, for he might preſent another, - 


But now he is nct only to loſe his Prefentation'pro hac vice; 


but he is to forfeit double the Value of the Living, according 


to the utmoſt Value, and this he forfeits upon a corrupt Con- 
tract only, tho the Clerk is not preſented ; but the Queen is 
not to have the Preſentation unleſs the Clerk is actually pre- 


ſented : And in ſuch Caſe if he dies Incumbent the Queen ſhall. 


notloſe Her Preſentation, becauſe it was Void, and the Church 
was never full of him. „ 

The words of the Statute which relate to this matter are, 
viz. He who gives or takes ſuch Reward or Aſſurance, forfeits dou- 


ble the * Valne of One Tears Spiritual Promotion; and the Perſon 


(8) Moor T Co. Elis. 789. Moor 914. * To be diyided between the 
Queen and —————— Information, * fy 
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corrupely jeling ſuch Promotion ſhall be diſabled to enjoy the ſame · 


This Clauſe takes in both the Patron and Incumbent ; but 


before I ſhall treat of it in particular, I will mention how the 


Law ſtood in relation to a corrupt Patron before the making 
this Statute, viz. Such Patron was to be Excommunicated, 
and to loſe the right of Patronage for-ever ; this was enjoyn- 
ed bye Ganen, but never attempted to be put in Executi- 
on, for if it had the Courts at Wei#minfter would have granted 


Prohibitions, becauſe they would never ſuffer a Canon not 
confirmed by Act of Parliament, or not generally received 
- here, to determine a right to any Freehold, 


1 know the Spiritual Courts mince the matter, by telling 


us they do not determine any ſuch Right, for they meddle only 


with the manner of obtaining the Preſentation, which is very 


true; but if that proves to be Simonaical, the Admiſſion and 


Inſtitution is Void, which by conſequence diveſts the Perſon 


of his Freehold, or rather the Incumbent hath no Freehold 


there, becauſe the Statute hath made the Church Void, fo that 
he _ properly be ſaid to be deprived of that which he ne- 
ver had. | | | 

Df Himony Unce the Statute.] Since the making this Sta- 
tute, the following Contracts have been adjudged tobe Simony. 

It a Father purchaſes the next Avoidance in the preſence of 
his Son, the Incumbent being then Sick, and ſoon afterwards 
Dying, and then the Father preſents his Son, this is Simony, 
as Sir Simon Degg tells us from Serjeant Maor; (i) but Juſtice 
Croke, who Reports the ſame Caſe, informs us, that none was 
of that opinion ; but Anderſon, for the Father, is bound by 


. Natureto provide for his Son, and that the buying the next 
Avoidance with an intention to preſent him, was not Simony, , 


tho' the Son was privy to it, becauſe it was no Offence in the 
Father, and by conſequence could be none in the Son. + 
There have been tome Remarks made on this Judgment 
and with ſome colour of Reaſon, viz. That if tis Simony in 
a Friend to buy the next Avoidance when the Incumbent is 
Sick, and 1n the preſence of him whom he deſigns to preſent, 
and afterwards preſents him accordingly, it muſt be ſo in the 
Father who buys it in the preſence of his Son; for the Statute 
doth not diſtinguiſh between Perſons, and the' reaſon given 
to ſopport that judgment fails in this reſpect, for a Man is 
botind by Nature to provide for himſelf as well as for his Son; 
— no Man will deny it to be Simony to purchaſe fo for him- 


* * * . * # 
; = 


6% door 9163 Cro. kli 2685; Oren 87; 3 
nn Belidei; 


ag 


va vg. ST x5 29a 


„ 


_ Simony. FT 501 
Beſides, if the Proviſion for a Son fhould be a reaſon to 
rchaſe the next Avoidance in his preſence whenthe Incum- 
nt is dying, the ſame reaſon would continue after he is 
dead as well as when the Church was full of a fickly Perſon, 
for the Father.is as much' bound by Nature to provide for his 
Son then, as he was before ; and yet it muſt be agreed, that 
notwithfianding that natural Obligation, if he purchaſe for 
his Son after the Church is void tis Simony. 85 
In Booth and Potter's Caſe, (i) the Father made the cor- 
rupt Agreement, and the Son was not privy to it, yet he was 
held to be a Perſon diſabled by this Satute to accept that Be- 
nefice ; this was the Caſe Sir Simon Degg (I) tells us he had 
ſeen; and my Lord Cote himſelf in another Caſe affirmed the 
Law to be ſo. 3 5 
Ti true, the Simony of the Father was clearly proved in 
that Cafe, and it doth not appear but that the Son was priyy . 
to it, for the R tells us, that it was alledged that he did. 
know it, and that might be the reaſon why he was adjudg- 
JJC ̃ -M 
But there was ſomething extraordinary in that Caſe; for 
after the Simony of the Father was proved, and the King's 
Preſentee was admitted, the Father procured him td be depri- 
ved, but before the Deprivation he obtained a Grant of the _ 
next Avoidance to a Friend, who ſoon after the to 1 8 
preſented the Son again, and thereupon he brought his Eject- 
ment, but the Law was held to be againſt lim, for he muſt 
neceſſarily be privy to the Simony of his Father; becauſe the 
King's Preſentee was admitted upon it, therefore it ſeems 
plain, that he took the Benefice upon a corrupt Contract, 
which is expreſly prohibited by the Statue. 
The words are, viz, The Perſon corruptly taking a Promotion 
ſhall be diſabled to enjoy the ſame : Now this Clauſe being fo. 
penal on the corrupt Taker, it bath been a Queſtion whe- 
ther a Perſon can be {41d to take a Benefice corruptly, who is 
admitted to it upon a corrupt Preſentation, to which he was 


1 * or — wp te ee ADDY 2 
We have my Lord Cole's (n) Opinion, that ſuch Perſon is 
not diſabled by the Sarate, but he tells us the Living is void, 
and if the Queen, whoſe turn it is, will then preſent him tis 
good, and he ſhall enjoy that very Benefice, and Butler and 
als Caſe is cited in the Margent of the 3d [nfizutes to 
prove it. SE. | | 


— — 


$5 


, 534; oer u. 154 
„ TI 2 „ 


502 | - Simony. + 
The Caſe is Reported by Juſtice Croke (=) and Serjeant 
Moor, in which it appeared that the Incumbent did not know 
the corrupt Agreement till after he was inducted, and yet it 
was held that he was diſabled to enjoy that Living which is 
- contrary to my Lord Cotes Opinio. | 
But certainly it muſt be a miſtake in Both and Potter's 
Caſe to ſay, that the Perſon not privy to a corrupt Agree- 
ment is diſabled by the expreſs words of the Statute, tis the 
Preſentation which is void, (o) but a Man can never be ſaid 
to be corruptly taking who 1s not privy to the corrupt Agree- 
ment; ſo that tho he looſes his Incumbency upon ſuch a Pre- 
ſentation, yet he is not ſo diſabled but he may be preſented 
een ett 555 5 1 $9 
But there may be aSimonaical Promotion where neither the 
Patron ar the Clerk are privy: to it; as if a Friend of the one 
give Money to a Relation of the other to procure him to pre- 
ent that Clerk, in ſuch caſe the right of e will be 
veſted in the Queen pro hac vice, 2 and an Incumbent wha 
came 1n under ſuch a Title enjoyed the 3 twenty 


Jeg un. 1067799 eee | 
Iiis true, Juſtice Windham was againk that Judgment, be- 
cauſe the Patrons Right might be defeated, by colluſiog be- 


co 
tween two Strangers, which be beld to 8 unreaſonable. 

Tf the Clerk himſelf E with the Patron for the 
next Preſentation when the Incumbent was ſick, (4) and 
for that purpoſe that it ſhould be granted to a Friend, who 
upon the death of the Incumbent preſented that very Perſon, 


ttztis is Simony. \ 


So if a Stranger or Relation of any Clexgy-man during the 
ſickneſs of the Incumbent agrees with the Grantee of the next 
Avoidance to preſent him, and accordingly be is preſented, 
this is Sunony,, tho the Clerk is not privy to the Agreement, 
: hats where he is a Party and knows the corrupt Con- 


Ik pending vere Impedic (þ) the Plaintiff ſells the 4d- 

cows 6s ES that ſuch a 2 6 

ter the Incumbent ſhould be remoyed, who was afterward 

preſented, this is 8 E e 
If a Stranger purchaſeth the next Avoidance A the 


: 


Incumbent is Sick, and then after his Death preſents a Clerk 
who was not privy to the Contract, but acquainted: with it 


afterwards, this hkewiſe is Simony. 
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Roy. ET ny Co Sa made WK 
venant or t under 
— 1 — ( bor if 255 — —— It 
is Simonaical ut if a er, upon the 
of his Daughter, Coveaa = 
is a diſtin Covenant that he + procure the Son in Law 
to be admitted to ſuch a Benefice upon the next Avoidanice, 
this ſhall not be intended to be — becauſe the C 
venant had no dependance upon the Marriage, it was an en- 
tire Covenant by its ſelf, and not made in conſideration 6f 
Marriage, for if it had, then it would have been Simon 
but it may be made fo by a Special Averment, eving wat 
It was Simonaical. - 


ſuch a Church is Simonaical. 

Many every at the Univerſity, and whilſt he is unprefer- 
very good reaſon for it himſelf, for he fays theſe are ae | 

who gives Bond to pay Money for it when the Church 

the Patron, and an. Ati ion brought upon this 

cal Agreement, after the Defendant had anſwered this Bill 

tee of the next Ayoidance to ſurrender to another, and to in- 
Ry this Statute the Perſon who Admits, Inflitstes ot Indufts 


So a promiſe to ive Money (% in conſidergtion, the Plain- 
If the Patron takes a Bond of the Clerk (f)to 
red, ox to his Widow, this is not Simony. Tis true, Sir S- 
table —— 5 
comes void tis 8 > 
Bond, and the Defendant extubits a Bill in Equity to be re- 
was admitted as Eyidenceto prove the Simony. 
ſuende the Surrendree to preſent him when the Church is void, 
ergy-aan for any Reward or Aſſurance forfeits double . 


tiff would endeavour to procure the Perſon to be Nec * 
Year towards the maintenance — the laſt 1 ach | 
— directs his Reader querere but he has given 
Tf the next Preſentation is granted to a Clergy-tan 
If the Clerk gives a Bond to . (206 1001. per Anno to 
lieved, ſetting forth that the Bond was given upon a Simonai- 
If a Clerk agrees with a Stranger (i) to procure the Granz 
which was afterwards „this alſo is Simony. 
the l of one Years fen of the Living, and the Admiſ- 


bo mars oye en and the tue Patron may pre- 
n, but ro Lapſe ſhall incur upon ſuch Aveidance 
— . woe yu" by the Ordinary to the Pa: 


teh ere Cars 425. 5 G Roy 14: ch wh i. 0% $4; 
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nts to pay a Portion, &. and there 


594 Simony.? Fl 
And by the ſame Statute an Incumbent-on a Benefice with: 


Cure, corrupely Reſigning or Exchanging, or who ſhall take 


- any thing to — or Eachan e, both the Giver and Taker 
looſes double one Years value of the Benefice. Torr 
As to that Par: F for any Re- 
ward, Sir Edward Coke (t) tells us, he was a Member of that 
Parhament wherein this Act was made, and that the Clauſe 
was inſerted to prevent haſty Admiſſions to the prejudice of 
the Patron by putting him to recover * . r 
But now if any Reward 1s taken more then the uſual Fee 
for Admiſſions, the Church ſhall be void as to the Patron 
without any Sentence of Deprivation, and he may preſent 
the. ſame Clerk again, for the Clauſe doth not bring any diſ- 
- ability upon him, nor is he bound toſtay till the Clerk is de- 
prived by a judicial Sentence. | | : * 2 152 
As to the other Paragraph concerning 2 Exchanging, 
& c. Sir Simon Degg gives this inſtance, viz, If two Clergy- 
men agree to exchange Livings, and one promiſeth his Patron 
that if he will preſent the other, he ſhould demiſe the Tithes 
to him at ſuch a Rent, this is Simony if the Leaſe is after- 
_ . wards made purſuant to that Agreement, tho the Leſſor was 


. 


not privy to it when it was made. ; ello 
„ ſhall-only mention, that long before this Act was made, 
- viz, Anno 6 Ed. 6. there was another paſſed both Houſes a- 
gainſt Simony, and particularly againſt granting preſenta- 
tions whilſt the Incumbent was yet alive, but it never paſſed 
the Royal Aſſent: If ſuch a Clauſe had been inſerted in the 
Act 31 Eliz. it might have prevented many Simonaical Con- 
tracts which have ſince happen e. 
And as all corrupt N. Benefices, ſo likewiſe all cor- 
rupt Reſignations are prohibited: by this Statute. T7 
Iis true, in an Action of Debt on a Bond () the Deſe 
dant pleaded, that / the Money was paid for the Reſignation 
of a Church to the intent that another might be preſented, 
and averred that both the Clerk and Patron who were Par- 
ties to the Bond were likewiſe Parties to the Agreement, yet 
the Bond was held good, becauſe Simony was not an Offence 
at Common. Law, nor any Contract or Bond made void by 
the Satute ; and that the Defendant ought not to ayer that 
the Money was to be paid for any other Cauſe than what 
was expreſſed in the Obligation... 
D pon the whole matter, a Preſentation upon rms ek 


cal Agreement is void as to all manner of Perſons; who | 
any interef} in the Benefice, | Po 
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- "Tis void as to the Patron who is to looſe his Right of Pa- 


tronage pro hac vice, for that is vetted in the Queen, and ſne 


may preſent without any Sentence of Deprivation. 
T 18 void as to the Ordinary, for he is bound to admit the 


: 's Preſentee, and no Lapſe can incur where the right 


of Preſentation is veſted in her; but if the Patron was not 
privy to the Simony, and the Clerk is only Simonaicus, there 
7 9—ç— cannot collate by Lapſe till after ſix Months no- 
tice given to the Patron. q b 875 
_ *Tis void as to the Clerk without a Declaratory Sentence, 
tho he was not privy to it, for he was Simonaice Promotus, tho 
he was not Simon aicus himſelf, and in ſuch caſe he is diſa- 
bled to hold the Benefice which was gotten by that means; 
but if he had been privy to the * Simony then he is made for 
ever incapable to hold any Spiritual Promotion; and tho the 
Queen ſhould preſent him to the ſame Benefice with a non 
obſtante to the Simony, or if ſhe pardon it, yet he can have 
no Title becauſe ſhe cannot enable him whom an Act of Par- 
liament hath diſabled, and the Pardon only diſcharges the 
Puniſhment as to the Forfeiture of the double value, and can 
never enure to ſettle him in a Benefice which was not full of 
him by reaſon of the Simon). „ e 
Tis void alſo as to the Pariſhioners, for if the Parſon ſues 


ſor Tithes, they may plead that he is not Incumbent, for he 
hath no right to the Profits from the time the Church became 


void, nor at any other time; but all thoſe are due to the Clerk 
whom the Queen ſhall preſent even from the time of the Avoi- 
dance, becauſe the 1 being inducted upon a 
Simonaical Preſentation the Church was never full of him, but 
it ſtill remained void by vertue of this Statute. 

And if the Queen ſhould got preſent during the life of the 
Simonaick, but he dies Incumbent, and then the true Patron 
Preſents; his Clerk thus preſented and admitted will be enti- 
tuled to all the Profits ſince the laſt Avoidance by the death of 
the legal Incumbent. 1 8 | e ET S 
the Statute of W. 1. cap. 16. the Queen might remove 
the Patron s Clerk, and in ſuch caſe ber Preſentee could claim 
only the Profits from his Inſtitution ; but now ſince this S. 
tute of 3x Eltz. if the Perſon who was promoted by Simony 
ſhould die Incumbent, bis Offence ſhall not be prejudicial 
either to a Patron who was not privy to it, or to his Clerk 
upon pretence of a Lapſe or otherwiſe howlſoever, unleſs the 
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505 Sullragans. 
Patron or the Clerk were convicted of Simony ow lifetime 
ef ſuch Incumbent. 

And by the ſame Statute Leaſes made Bona fide by a Perſon 
who came in by Simony to any Leſſee for a valuable Conſi- 
deration, and who 1s not privy to it or had any notice thereof 
ſhall not be avoided. 

Tis to be obſerved, that where a Patron ts who is not 
privy to the Simony 'of his Clerk, he n not be named in 
the Quære Impedit, (m) as for inſtance, if the de Clerk contracts 
with a Friend or Relation of the Grantce of the next Avoi- 
dance, and thereupon gets the Preſentation, the Queen may 


Declare againſt the Ordinary and the Incumbent, for the 


Patron's Title is not in Queſtion, he had the benefit of his Pre- 
ſentation; tis the Clerk who is the Offender, andheought to 
be removed. 

I ſhall conclude this Title with the Oath: againſt Simony, 
wiz, 1 P.S. do Smear that 1 have made no — Ranks: 
Contract, or Promiſe, — or indirectiy by my 72 or by any 


e ge, or ring = adnng bn ** 4 
or or rocurin t —_— 
ENR 


any ſuch kind of Payment, Contratt, _ 
vithout my Knoles Conſent, ſo h 


e 


The late Biſhop Sf Worceſter was —— inion that this Oath | 


: bath no relation to the Statute 31 Eliz. uſe it was in be- 
ing before that Act was made, and therefore that a Simonai- 
| _— Contract ought to be interpreted by the Eccleſiaſtical 


This deſerves no other anſwer than what he bath given 
himſelf in another place, where he tells us, that if. the word 
Simony had been 1n the Staruteg the Judges — — — 
what it was, for they are the Ex -of our — — 
ſince tis plainly to be ſeen in that Act, herefne 0 the 
at Vieſtminſer may m ogy l 
tracts will amount to it. LY 
Se fraue. a 8 4 6 
1006-16 9/334) ene een 
HE word properly ſignifies all the Provincial Biſhops 
Tr which are nw ar Met — —— and they are called 
his Suffragans, becauſe he had power to ay them to bus 
Provincial Synods to give ionen r WW] s ESI 
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; _ Suffcagans: 507 
The Chorepiſcopi had been long ſet aſide, who had been for 
many Ages rural Biſhops, of which I ſhall give this ſhort ac- 


count. 80 | 
| The Biſhop who was the Supreme of the whole Dioceſs in 
| Beclefaftical Affairs, did generally reſide in the City with 
bis Presbyters, and when diſabled dy old Age or any other 
Infirmity to inſpect and govern the Church, he uſually choſe 
2 2 aſſiſt him, and this Perſon often ſucceeded him 
in the Biſhoprick. . . 0 

Afterwards when Chriſtianity ſpread it ſelf into many 
Towns and Villages at a great diſtance from the City, and 
the number of the converted Heathens daily encreaſed, it 
was thought fit to chooſe another Aſſiſtant, who was called 
Chorepiſcopus or a country Biſhop, as the word it ſelf im“ 
pr. who was really a Biſhop in Order and not a meer 5 

res er. 

'Tis true, he was inferiour to the City hogs and there- 
fore his Ordination by one Biſhop alone was valid; but till 
he was a Biſhop, and his Office was to enquire into the Be- 
baviour and Motals of the Country 15 and to ſee that no 
Ferſous but ſuch who were duly qualified ſhould be iet into 

e Miniſtry, COT 


hey had Power to Confirm in Country Churches, and 
to ſit and Vote in Councils in their own Names; they might 
Ordain Readers and Sub-Deacons, but not Presbyters and 
Deacons without the Biſhop's Licenſe. © © 
But by the Council of Laodecea their Power was diminiſh- 
ed; for it was decreed by that Council, that Biſhops ſhould 
not be in Country Villages, but viſiting Presbyters ſhould be 


in their rom. | BY . 
However their Power was not ſuppreſſed at once, it did 
- ſink by degrees, and aſterwards in the ninth Century it came 
to nothing; and then it was pretended they were not Biſhops 
but Presbyters, and ſo the whole Order was ſet aſide in the 
Weſtern urch. N 2 8 | 5 | 0 
In the very beginning of the Reformation here, viz. Anno 
26 H. 8. cap. 14. an AR paſſed to reſtore this Order of Men 
under the name of Suffragan Biſhops ; the Preamble recites, 
that good Laws had been made for eleRing and conſecrating 
Archbiſhops and Biſhops, but no Proviſion was made for 
A which bad been accuſtomed here for the more ſpeedy 
Adminiſtration of the Sacraments, and other devout things, 
ce. . it was enacted that the places following ſhould 
be the dees Biſhops Suffragans. 7 Tabs RY Gan I; 0 


Bedford 


* 


508 Sine Cute; 
Bedford, Berwick, Bridgwater, Briſtol, Cambridge, Colabeſter: 
De St. German, Gilford, Glouceſter, e Hull, FAA 
tingdon, Iſle of Wight, % _, Leiceſter, Marlborough, Moul- 
tan, Nottingham, Penrith, Southampton, Shaftsbury, 3 
That the Biſhip of each Dioceſs ſhall by petition preſent 
two Perſons to the King, whereof he ſhall allow one to 
be the Suffragan, and thereupon direct his Mandate to the 


Archbiſhop to conſecrate him, which was to be done after 


this manner; Firſt it recites that the Biſhop having informed 
the King that he wanted a Suffragan, had therefore preſented 
two Perſons to him who were qualified for that Office, pray- 
ing that the King would nominate one of them, thereupon he 
nominated P. S. being one of the Perſons preſented, to be 
- Suffragan of the See of 1pſwich, requiring the Archbiſhop to 
Conſecrate him. | FN | 
I The Biſhop thus Conſecrated was to have no greater Au- 
thority than what was limited to him by Commiſſion from the 
| Biſhop of the Dioceſs, and was to laſt no longer. 
Ii true, this Act was repealed by 1 & 2 Phil. Aar. cap. 8. 
burt it was revived by 1 Elix. 1. tho' never put in practice 
t ee 


HES E are Benefices preſentable, but becauſe Vicaridges 
Lare endowed in the ſame 3 the Perſons who enjoy. 
thoſe Sine Cures, have by long Cuſtom beenexcuſed from Re- 
ſidence, which is the moſt can be ſaid for them. . 
Ibis was the Opinion of the late Biſhop of Worcefer, but it 
needs ſome expſanation. he * 
Generally wherever there is a Sine Cure there muſt be two 
Incumbents, the one is a Rector the other a Vicar, and they 
are both 3 Inſtituted ad curam animarum, the one Habi- 
tualiter, the other Actualiter, that is, the Rectors are not 
obliged either to Duty or Reſidence, but the whole Cure of 
the Pariſh is by Cuſtom devolved on the Vicar, ſo that the 
ReQories of ſuch Pariſhes are thoſe which are commonly cal- 
led Sine Cures. | tr greed es Fog 
And as theſe Cures are preſentable, ſo they muſt be reſign- 
ed to the Ordinary, and whatever bath been alledged relat-- 
mg to other Benefices'is applicable to them; only if ſuch Re- 
- tories are Donative as ſome of them are, they may be mare 
properly called Sine Cures then when the Incumbent comes in 
dy Infitutionz for notwithſtandipg the diſtinction above- 
8 = ) uo i te fe mentioned 
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Sinods and Sinodals. © 50g 


mentioned, I cannot ſee how a Man who is really Inſtituted 


ad curam animarum, and hath taken upon him that Cure, can 


be ſaid to have it only habitudliter, ſo as to make his Benefice 
a Sine Cure, . | EO 


Sinods and Sinodals, 


.T HIS is a meeting of Eccleſiaſtical Perſons for che cauſes 


of Religion; and it Is the Provincial Sinods 
of every Metropolitan, and the Dioceſan of every Biſhop with- 
in their Limits. | | 3 
And theſe are not of that Authority as General Councils, 
nor do their Canons oblige the whole Chriſtian Church, but 
only that Nation were they were made; but if ſuch Canons 
are agreeable with the Scriptures, and confirmed by General 
ils, they are in force every where. RN 
I ſhall not make a large Diſcourſe of theſe Aſſemblies, be- 
cauſe they are now almoſt diſuſed, and therefore thall only 
acquaint the Reader that the moſt famous Councils have been 
held at Africa, Britain, France, Germany, Italy Spain. 
It would make a very large Volume to treat particularly 


ol thoſe Sinods which have been held in each of thoſe Places, 


therefore I ſhall confine my ſelf to thoſe which were Aſſembled 
here in Britain, and as to that matter, I find that a Sinod 
was held here at Wincheffer, in the time of King Edgar, in 
which Archbiſhop Dunſtan was Preſident ; and the Monkiſh 
Hiſtorians of that Sinod tells us, that a Wooden Crofs did 


then Speak againſt the Marriage of Prieſts, which probably 


might have a greater effect upon them againſt that ſlate of 
Life, in thoſe credulous and ſuperſtitious times, than all the 


' Wooden Arguments that Archbiſhop orany of his Chaplains | 


could bring againſt it. | Mes 

There was another held at Oxford, wherein Archbiſhop 
Langton was Preſident, who divided the Bible into Chapters; 
and in this Sinod many Conſtitutions were made for the better 


Government of the Church. 


Another at Clarendon under Archbiſhop Becket, in the Reign 
of Hen, 2. in which ſome. Decrees were made concerning the 
Prerogatives of the Crown and the Privileges of the Clergy : 
Two in the Reign of Edw. 6. In the one the 39 Articles 
were Confirmed; and in the other the Engliſh Liturgy was 
Compoſed by Seven Biſhops, and Four Doctors of Divinity. 
And here I cannot but take notice that Provincial Sinods 
were to be held twice in every Year ; this appears by the Apo- 
r Council 
c v ut. 
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510 Dinods andSinodals; 
Zut this being found too hard a Task for Biſhops, whb 
were uſually Men in Years, eſpecially where the-Provinces 
were large, it was diſuſed about the middle of the 5th Centu- 
ry; ſo that ſome Canons were made for Synods to be held 
once in a Year, but not abrogating the ancient Cuſtom to hold 
them oftner, and this continued» for many Ages, but at laſt 
this came in like manner to be neglected, and thereupon, a- 
bout the -middle of the 14th Century another Canon was 
made in the Council of Baſil, for-a Triennial Sinod of all the 
Biſhops of every Province; and in the fame Council there 
was another Canon for every Biſhop to hold a Dioceſan 8y- * 
nod once in a Year. | 
And even here in Britain, by the ancient conſtitution of this | 
Church, a Sinod was to beheld once in a Year, which is noi 
diſcontinued, and thas the Authority of examining things 
thro the Province, devolved on the Archbiſhop. EI 
In a Dioceſan Synod the Biſhop always preſided, and he 
uſually Summoned Sptem a plebe in every Pariſh in his Dio- 
ceſs, to whom he adminiſtred an Oath to enquire into the 
Rate and condition of each Pariſh relating to Eccleſiaſtical 
Affairs, which were called Teftes Symnodales, and theſe Men 
ade their preſentments in Writing, or viva Voce in the Si- 


— 


And at theſe meetings there was a pecuniary Tribute paid 
by the inferior Clergy to the Biſhop, which is called a Syno- 
dal, becauſe it was uſually paid at thoſe Sinods, but not al- 
ways; for it was paid likewiſe at Chrifmas and Egfter, and 
ſometimes at the Biſhops Viſitations ; and it differs from Pro- 
3 for thoſe are Penſions, but Sinodals are Cenſus or 
Inbutes. A i, 
This Tribute was afterwards demanded by Archdeacons 
and Deans, not jure (ommuni Eccleſiaſtico, but by compoſition 
between the Biſhop and them; and ſince Sinods have been diſ- 
continued, this Tribute is-uſually paid to them at Viſitations, 

and claimed by Archdeacons for their Eaſter Viſitations, it 
ſeems to be a Contribution towards their Charges in Sinods, 
they were Elected by the Deacons, and were their Repre- 
fentatives at ſuch Aſſemblie. 52 1 
Tis now become a Church Due, of which the Act of 34 H. 
$. cap. 19. takes notice, and provides for the recovering it, 
. where tis denied or neglected to be paid, and tis reaſonable 
it ſhould be ſo, becauſe tis valued in the Queen's Books, and 
She receives an yearly Tenth out of it. 
, The Act ſets forth, That Sinodies due out of * Houſes 
Alſolved, ſhall be paid to Biſhops and Archdeagons, by the On 


% - 
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„ Cithes. ; 511 
thoſe very Lands, if Eccleſiaftical Perſons were ſeiſad there 
. 10 Tears before their Diſſolution; wy in . 1 
ritual Court the Defendant ſhall be Convift, the Plaintiff ſhall reco- 
ver the value thereof in Damages, together with Offs of Suit; the 
like he ſhall recover at Common Lam, when the canſe is determinable 
there, And from hence ſome infer, that Sinodals are due by 
Act of Parliament, and not ratione Viſtationis. N 


Tithes. 


| Til HES being the great and legal ſupport of the Clergy 


I ſhall be the more particular, in Treating thereof; and 
firſt I ſhall give an Hiſtorical account of the Right which 
they have to receive them. | 


WMWe are directed by reaſon to offer ſomething to God, as an 7 


e ag his Bleſſings, from whom we receive all 
is good, | | > | 
I raven tis objected, that his Dominion over the whole is ſa 
univerſal and extenſive, that it may ſeem abſurd to offer him 
any part; but yet the Scripture it ſelf commands us to honour 
him with our Riches, and with the firſt Fruits of our En- 
creaſe ; and by the Aoſaical Lam the People were command- 
ed to bring the firſt Fruits of their Land into the Houſe of their 
God ; after they had poſſeſſion of the Land of (anaan, 
they were commanded to bring to the Prieſt the firſt of all the 
Fruit of the Earth, in a Basket, as an acknowledgment that 
8 that Land by the Gift of God. 
© pro 


portionable part (that is, the Tenth) was paid by 

two Patriarchs long before the Law; for Abraham paid to 
Mielchiſedict, not cnt the Tithes of the Spoils winch he brought 
in his return from e e of his Enemies, (a) but the 
Tithesof all things, and theſe were paid to him as a Prieſt, for 
ſuch he was, and of the moſt High God, and it was in that 
_— and not of a King, that he met Abraham, for he was 
_ aſſiſting him in the Wars, but met him as he returned with 

1Qor Ye - x PTS, | 

After Abrabams Death, the Patriarch Jacob made a Solemn 


5 


Vor to return unto God the Tenth of all which he ſnould 


beſtow on him, and tis probable that being himſelf Abra- 
bam s Grandſon, he had obſerved what was done by him, and 
therefore fixed on the Tenth rather than on any other part. 
The Jews, who were the Poſterity of the Patriarcks, were 
told by Moſes, that all the Tithes of the Land were the Lord's, 


* 


— 


——ů— 


not 


Fd. _. nan 1 9 
pot in the literal Senſe, but as they were devoted and due to 
Bod, who aſſigned his right to the Levites in theſe wards, viz. 
I have given the Children of Levi all the Tenths in Iſtael. 


. + *Fis true, the Jews paid more than. the Tenth to the very 


time of the Deſtruction of the Temple; but before the Moſaick 

Law the juſt Tenth part was paid by the Patriarchs, and in 
conformity to that proportion the Tenth was paid to the Le- 
vites under the Law, which was called the firſt Tithing, and 
this was accounted an Inheritance which was to continue for 
ever, after the other Tithes ſuperadded by that Law were A- 
boliſhed with it, ſuch was the leaving one corner of the Field 


unreaped, amounting to a, Sixtieth part, the offering the firſt 


Fruits, the redeeming the firſt Born both of Man and Beaſt. - 
Therefore this proportion being paid by the inſpired Patri- 
. archs, it became a ſettled Proviſion for the Levitical Prieſt- 
hood, and was univerſally paid even by the Heathens them- 
ſelves, who derived this Cuſtom from them by Tradition, and 
not from any poſitive Law of Moſes; for in imitation to ſuch 


payment as made by Abraham, they paid Tithes of Spoils to 


their Kings or chief Magiſtrates, which was never done by the 
_* Jews, and this was not only Voluntary but it was of the Beſt, 
and it was from thence that Edecumata ſignified the chiefeſt 
thing, and Flultus Decumanus the higheſt Wave. | 
It was a proportion agreeable to the reaſon of the greateſt 
part of mankind, and it being generally paid by the Gen- 
tiles when our Saviour was Born, there ſeems to be no occa- 
ſion of any poſitive or expreſs command in the Goſpel for this 


ayment, becauſe both Jews and Gentiles were agreed in it 


arc. | 


| However, we have ſome imitations of it there, for what -— 


can we intend of rendring unto God the ng: which are God's, 
which the Fathers interpret to be Tithes, firſt Fruits and Obla- 

tions, for no Man can think it was meant Literally : 

- Beſides, our Saviour Himſelf ſpeaks of Tithing Mint, Anniſe 

and Cummin, and he appointed a () maintenance fot the Mi- 

niſters of his Goſpel, which could not be leſs than a Tenth 


rt, becauſe a meaner Prieſthdod had ſo much before he was 


rn, and another reaſon may be, becauſe the Chriſtian Prieſts 


- were commanded to be Hofpitable, which could not well be 


with a ſmaller proportion. 


Te xs, Foote expel gegen to his 


Corinthians, viz... That they which preach the Goſpel ſhould = 


ir, but this livelihood muſt certainly be the Tenth-part, becauſe - 


i —— — — — - i 
(b) C ap, 5, 13, 4 . 4 16 


it was to be like that of the Jewiſh Prieſts and Levites, and' - 
this appears by the belt Expolitors of that Text. 
But the meaning is plain without an Expaſitiong and this 
out of the whole frame and contexiure ot the Words-than-- 
ſelves, and the Verſes relating to this matter.. 
Do you net Inom that the Levites who Miniſter about holy things 
live 7 Tithes, and that the Prieſts who wait at the Altar are par- 
takers of the Oblations and Sacrafices ?\ The Similitude follows, : 
Even ſo bath the L1d ordained that the Chriftian Priefts who preach 
the Goſpel ſhauld live of the Goſpel, that is, they ſhould live of 
what 1s devoted to Chrilt, as an ackaowledgment to him for 


% v St ART ho boberng9 
- Solikewiſc the Apoſtle writing to the x Galathians,. enjoyns 
them who are taught in the Word, to give ſome part of their 
Temporal. Goods to the Teacher; tis true, he doth not name 
the Tenth part in Terminis, tor it was generally obſerved. 
throughout. the World, and therefore there was no occaſion to 
be patticular in it, eſpecially fince that part was {et aſide for 
W beginning of time, and approved by G 


I ſhall iaſiſt no longer upon this; and ſhall but juſt men- 
tion what. was done by tbe primitive Chriſtians in relation to 
this matter, and ſo proceed to ſhew when Tithes were paid 


» 


here amongſt us. e,, IOODTISIST Diets 

But firſt I muſt Anſwer that Objection which is 8 FP 
made, that Tithes were not paid till about the end of the firſt 

400 Years after Chriſt, and that there was not any Canon 
made in the African Councils for ſuch payment. 
Tis true, there might be no Rated or regular. payment at 
that time, becauſe the Church was then under 9 ion; 


but if the, Chriſtians in the beginning gave more than the = ; 


Tenth, as certainly they did, then there. could be no occaſion. 
for a Canon.tocnzoynthem to pay it. 
And tis plain they gave more, for they Sold their Poſſeſſions 
and brought the Money into the; Common Treafary of the 
Church. f Tertullian tells us, that all things were in common 

amongſt them, but their Wives, and not ny; ts Money 
which was raiſed by Sale of their Eltates, but they made O- 
blationsevery Week, or at fartheſtevery Month, to the Church. 
And we are told by Sr. © ke radi? even thoſe Offerings 

were anſwerable to the Levites Tenths, from whence we may 
infer, that Tythes were paid at that time. ee. 

CC 
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dl co teach the People to 
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Cubes. 5 
But ſoon after Kings and Princes were converted to Chri- 
Manity, and the Church began to be ſettled, we have plain 
Proofs of the payment of Tiches. F 
Among us herein e dis probable that Tithes were 
id by our Savon Anceltors, as ſoon as ny wat converted 


514 


rom Heatheniſme; for King Ethelber: made a Law 
taking away Res Ecoleſia, which they called God's Fees, and 
_ theſe were granted to the Church « Rege Baronibat & populo, 
and the Laws of King Ina! te that time enjoyn the 


payment of Church Shot. And ſeveral other Saxon Kings 


made Laws that the Church ſhould have its Revenue, and 


that the Cle 3 have tlie firſt Fruits, all which may be 


expounded of Tithes, becauſe xy were paid to the Church. 
This appears by the practiſe o. 

Eindifarne, in the beginning of King Ina Reign; tis true, he 
could pay no Tithes himſelf, becauſe he was a Clergy-man, 


1 


and therefore he gave them every year to the Ppot, 


About 50 Vears after him, Boniface, Biſhop vf Mentx, wrote 
an Epiſtte to Cuthbert, Archbiſhop of Canterbun, wherein he 

exptclly mettions Tiches, aß uſually paid in thoſe days; and 
in Archbiſhop Egberts Cangns, which were Collected by 
him in theiyear 750, we Read of Priefts who'were command - 
[ he pay Tithes; that the "Receiver was 
to Regiſter the Names of ſuch 4s paid, and that no Man 


5 ſhould take, them from ancient Ct urches, not any 8 F N 


Sertiee be done fer them.. 
Tis like wiſettue, chat il obedience to theſe and bther Ca- 


nons, Tithes were paid here ii ſome particular places; but 
King Ethelwolph; who was the firſt Hereditary Monarch of the 
Eigliſh'S4xbys, made a Voluntary Donation of Tithes to be 
paid throvphout the Kingdom, and this was dene in a Gene- 
rat Council, with the free conſent of the Spiritual and Tem- 


poral Lords; and a multitude of other People, which Donati- 


on was confirmed by many of bis Succeffors, even tothe time 


of Edward tlie Confeſſor, who made a Law that the Tetith of 


all Corn ſhould be paid to God, as due to Him, and tells us 
in what manner both Prædial and Perſonal Tithes ought to 

be paid, and that if any Perfon ſſlould difobey that Law, he 

ſhould be compelled topay this Duty by the King and the Bi- 


ſhop, and thus it Rood till the Conque 


It would be vcry tedious to mention all the Canons and 
Nen of the Armas Kings eg thi page 
Reigns of the Norman Kings relating to this | 
al i aid here long before the 
ome would have to be a 


T ſhall only fhew that Tithes were P 
_ Parochial Right was fixed, which 


— » 


* 
ce 
* 
1 


Eadbert, who was Biſhop of | 
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2 before the Lateran Council Anno 1215, but that muſt be 


x miltake: For Pope Adrian the 4th decreed the Monks of 
leyto pay Parochial Tithes, as kulty as had been paid be- 
fare they came · into that Pariſh, which was in the year 1144; 
and that was above 70 years before that Council was held, 
(of - then that Abby was founded. 
ble 2 — arochial Tithes were more misty paid 
* ecular Clergy for ſome time aſter that Council than 
fore, becauſe they could not be otherwiſe depoſed or appro- 
gen at that time to any other uſes, even with the By op; 8 
ent. 
ut about 15 Years afterwards, when the Monks found 
that the P. Ara the YT n to 8 77 ſeveral 
Tithes to ies, which they had [taken rom tlie Secular 
Clergy, cen th the'Schoot-men; and particularly Alexander of 
ales, who was x Monk bimfelf, invented a rine to Juſ- - 
tific ſuch Proceedings, and that' was by aſſerting a cbmpeien- 
Ya be due to the Q ergy by the Laws of God, but that the 
part was inſtituted by the Church in meer condeſcen- 
Bun f. to dhe Laity, intimating that they oyght to pay a Tenth 


_ to the Recors, but a great deal more to the Friars. 


"If this Do@tine had been true, it-might have 4 thoſs 
Monts! in poſſeſſing a great part of the Parochial Tithes, and 
affgning a ſmall portion to the Viears as a a competens ben 
ciaꝶ to officiate in Churches. c 
But i a was invented by them out of a baſe and covetous 4 
Heng 3 8 that Doctrine which had been received a- 
10 Chriſtians for many Ages, and tho Ear aſius himſelf 
and ſome other great Men wereſinclined to this ne Opinion 
of the eee yet he was certainly of another mind when 
th induẽted into a Parſonage in Kent, and received Tithes 


.F ſhall now proceed to the Reig n of Hen. 8. „bee 
thoſe Canons relatin ng to Tithes, which were made in the 
Reigns of his Predeceſſors, this he did * after he renounced the 
Pope's Supremacy by a particular (b) Statute made for that 


| Pur ſe; And by which it was Enacted, that Tithes ſhoald be 


arcording to the Eccleſiaſtical Laws of the ow of 1 falt s | 
and according to the cuſtoms in every Pariſh where gro 
dur, and the Reaſon is given in the purview 980 che 4 Ide. 


becdufe they are deb to God and bis holy Church. 


Ang” tis to be obſeryed, that before Lay- men bad any Grants 
f Monaſtery Lands to bold them Giſtharged of heh in 
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thereof to the Parochial Rectors. 


_  Tithes: 9 
the ſame manner as they were held before the Difſolution, 
care was taken to alienate the Tithes of thoſe Lands, by the 
conſent of the Biſhop, and that due payment might be made 
Thus it appears that Tithes were paid by the inſpired Pa- 
triarchs, that ſuch payment was likewiſe enzoyned under the 
Moſaical bib and not repealed by the Goſpel ; that 
the ancient Fathers held them due to the Church, and that 


they were conſtantly paid in the firſt Ages of Chriſtianity, and 


here in England as ſoon as our Saxon Anceſtors were Convert- 
ed from Heatheniſme, and this in Obedience to the peculiar 
Laws of God; but when Chriſtians became cold in their De- 
votion, then the payment -was enforced by Temporal Laws, 
till afterwards, by the free and voluntary: Donation of Ki 


n 
Ethelwolph, who had all the Lands of England in Demeſne, 4, | 


by a kind of Parliamentary | conſent of that time, (as Mr. 


Selden calls it) they were for ever dedicated to the Church, and 


this hath ſince been confirmed, not only by Cavons, but by ſe · 


veral Statutes, and particularly by A4agna Charta, and the 


1 


Clergy have enjoyed them by virtue of thoſe Laws 805 Years 
and upwards, ſo that tis now a peculiar Eſtate veſted in them 
and diſtin from the Inheritance of the other 9 Parts, and 


they have as good, if not a better right to it, than an Layman 


bath to his Eſlate, if ſuch a right can be acquired by a Volun- 
tary Donation, and be Eitabliſhed by a ſong and continued 


Poſſeſſion, and confirmed by many Acts of Parliament, as cer- 
tainly it may: Kt 2 ; 


Having ſaid thus much for the civilright of Tithes, I ſhall 
in the next. place give an account of the definition of the 


word, and then ſhew how tis divided, 


_ Tithe isa Tenth part in propriety of Speech, or ſomething 
In lieu thereof, yearly ariſing out of the Enc 
Land or Stock, of raiſed by the Induſtry of the Parithioner.; 


And agreeable to this Defiuntion, - the Common Lawyers 


divide ĩt into Three paris: 5 
(1) Predial.. Which ariſes 


. (3:). Perſonal, Which ariſe from the Labour E 
of Men uſing any Merchandize or Manual Occupation, and 
this is the Tenth part of their clear Gain, the Charges and Ex- 
pences being firſt Deducted, 1 Roll, Abr. 656. Plito x. There- 
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reaſe or Profits of 
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J Avro 
| Fherefgre if an Owner of a Ship lend it to Mariners to car- 
ry on the fiſhing Trade, who agree to pay a certain quantity 
of Fiſh for the hire of the Ship, no Tithe. ſhall be paid of 
theſe-Fiſh, becauſe tis a perſonal Tithe, and ought to. be 

padour oftheclear G.. hh det pd by Wen 
To whom due.] Theſe Fithes, be they of what nature they 
will, are properly due to the Clergy who have the cure of 
* and are to be paid to them iu the Pariſhes where they 


But yet in ſome Caſes the Parſon of one Pariſh may pre 


5 
7 


ſcribe to have a portion of Tithes ariſing in another Pariſh ; 
this is where the Abbots and Priors had ſuch Portions before X 


their Houſes were diſſolved, in ſuch caſe the Impropriators 
may claim them now, and the uſage ſince the Diſſolution is 
an Evidence how it was before. 
And as Tithes are due to the Clergy, ſo a Layman was not 
capable of them in prender, but in ſome particular Caſes, as 
for inſtance, * a Loid of a Mannor pteſcribed to pay to the 
Parſon of E. in whoſe Pariſh his Manner was, ſo much in 
ſatisfaction of all Tithes ariſing in the ſaid Mannor, and 
that in conſideration thereof he and all thoſe whoſe Eſtate he 
had therein enjoyed all the Tithes there, this was held a good 
Preſcription, | | „ 
ut lince' the Statute of Diſſolution of Monaſteries, the 
Tithes which were appropriated to thoſe Religious Houfes are 
made a Lay-Fee, and many Laymen are capable to have 
them in pernancy, and may ſue for them in the Eccleſiaſtical 


23 5 *Tis regularly true, that Tithes are to be 
Out of what paid of things encreaſing annually Sim 
Tithes ariſe, & ſel, and therefore my Lord Cole af- 
ſſirms, that they are not to be paid of Ai. 
nerals, nor of Chalk, Lead, Slate, Stone, Tin, Tu, &c. but 
this Rule is to be underſtood where there 18 no Cuſtom to the 
contrary; for if this Rule ſhould be true, then no Tithes could 
be paid of Houſes ; for a Houſe which is buik doth not year- 
ly encreaſe, nor of Paſture Lands, becauſe it mult not bæ ons 


y Simul but Smell. : 


So things which are feræ natura are nat Titheable, but ſome . 
Queſtions have been made what theſe are, for Bees, Pidgeons, 
Rabbits, which are N Custody, cannot properly -- 
be ſaid to be fera nature, lor they area Mans Propertʒ. N 
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518 a? _ 
But ſome things which ate feræ nume and under no man- 
ver of Cuſtody may be Titheable by Cuſtom, as Fiſb in the 


I Thenine parts of predial Tithes are to be 
Dow to be ſet ſet out in the preſence of the Parſon or his 
out. FServant upon notice given, but this is by ver- 

eue of the Canon Law which was never 

received here; for by the Common Law notice is not requiſite, 
and ſoit was adjudged between Chaſe and Ware, 1 Kol. Abr. 

But when the Tithes are once ſet out and the Parſon neg- 


lects to carry them away, in ſuch caſe the Owner or Farmer 


lee his Tithes ſet out. 


of the Ground mult give notice to the Parſon, that his Tithes 
are ſet out before be can put his Cattle in, or ſue him for not 
taking away the Tithe. TOY 15 
However the Parſon (a): is not to be obltructed in carrying 
them away, for if the Owner, &c. will not let him or his 
Servants come the uſual/ way, then, tho the Tithes are ſet 
out, tis à fraudulent ſetting them out, becauſe it appears to 
be with an intention to hinder the Parſon from taking them 
e e 
Neither can he be hindred from coming on the Ground to 
I I now come to the particular things for which Tithes are to 
be paid, and for which not, and to proceed in an Alphe- 
bitical manner, I will begin with Abby Lands. | 


- = Sbby Lands. ] At the time of the Diſſolution of Abbys (b) 


they were diſtinguiſhed 1nto the greater and leſs, the one 
were above 200 l. per Annum, and the other were under that 
_ yearly value. i in tn 44:6 
Now when the greater were diſſolved by the Statute 31 H. 
8. cap. 8. it was enacted, That the King and his Granters ſhould 
enjoy theſe Lands diſcharged of Tithes in as ample manner as the 
Abbots held them before that time; but the Lands of the leſſer 
Monaſteries which were diſſolved by tho Statute 27 H. 8. are 
not within the Benefit of the Act 31 H. 8. and therefore ſince 
the Diſſolution theſe Lands pay Tithes tho they paid none 
whilt-in the hands of the Abbots, &c. for their Privileges 
being Perſonal were extinguiſhed by that Srarute 27 H. 8. 

- 'Vcrons. ]-. Shall pay Tithes, becauſe (c) they encreaſe every 
Year, but then they muſt be gathered and ſold, for if they 
drop and Hogs cat tliem, no Tithes are to be padde. 


_ —_—— ———_— 
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hall not paid of it, for tis freed by the Common Law and 
Quſtoms of the Realm; ; I ſuppoſe he means by the general 


. Cuſtom. 
je and therefore there muſt be either a Cuſtom or Preſcripti- 


Graſs, and then ſpread it and gathered it into Cocks, or that 


the known Rule abovementioned. 


Men, or de 


Peel. 3 
| e e 2 ak. 65; Gin Abe 64a: 1's Rob abr. of: 


GEN B. 58. Lic, 


a . | _ Ciihis. t - 8p 
 Sfeermoath.]. There have been various and be 7 


Opinions concerning Tithes of Aftermoaths ; my Lord Gle (4) 
in his Expoſition of the Statute 2 Ed. 6. tells us that Tie 


Cuſtom, becauſe in ſome particular places 1 it may be due by 
But Serjeant Roll Ce) tells us, that ſuch Tithes are due de 


on to diſcharge them, viz. in conſideration of making the 
Tithes of the firſt Moath into Hay (F) at the charge of — 
Pariſhioner, he had been pi of the Afrermaath, 
bath been held a good Adodue. -. | 
But I take it to be the better ion that ſuch Tithes are 
not due de jure, becauſe tis againſt the rule de annuatim reno- 
vantibus 2 & fel, and wherever tis demanded iſ it ap- 
pare upon the pleading, that the Owner was at greater Charge 
nd Labour then — 52 the Laws appoint in preparing te 
firſt 1815 for the benefit of the Parſon, the Land ſhall be 5 
om the payment of Tithes of the ſecond ns 
hoy inſtance, 2 a Suit for Tithes of the Aftermoa 2 
Defendant pleaded, that he, at his own Coſts, tedded the 0 


he carried it to the Parſons Barn, in ſuch caſe, becauſe the 
Parſon had the benefit of the Pariſhioners Labour, it ſnall be 
a good diſcharge for the Tithes of the Aftermoath, - 
So if the Defendant ſuggeſts a Cuſtom in a Pariſh, that 
the Pariſhioner is to cut the Graſs and make it into Cocks and 
ſet out the tenth for the Parſon, () which he bath uſed to ac . 
cept in ſatisfaRion of the firk and ſecond veſture, this a 
good Preſcription.” 
But Tithes may be due for Afiermoath by Cuſtom; and x 
Sir Simon Degg exprelly affirms, that if a Meadow is fo rich 
that it yields two Crops the Parſon ſhall have Tithes of both 
but this muſt be by vertue of ſome Cuſtom, becauſe tis againſ 


a, 


Agiſtment. This is taking to Paſture the Cattle of olle. + 

paſturing barren Cattel of the Owner. | 
In the fut caſe it was formerly held that Tithes were not- 

paiable, and fo is Fus herbert os in a his Natura en 


758. 1 Kol. Abr. 640. 2 Cre. 42 (5) Moor 919. Cro. Elize 
648. 2 Lut, 10% 2 Croc 116, Yel. 86. Hob, 350. 9 


Us a 


74 F fel. brug 


Hut now the Law () is otherwiſe, and ſo far from deter- 
mining that no Tithes are due, that tis held they are due de 


rommunt” jure, and tis reaſonable that it ſhould be ſo, for 


otherwiſe' the Owner might feed all his Land with barren 
Cattle, and fo defraud the Parſon of his Tithes, for no other 
Tithe can be paid of barren Cattle. . 


If a Man breeds or buys unprofitable Cattle and ſells tbem, 


he ſhall pay for the Agiſtment, but if he depaſture his Lan 
with his own Saddle Horſes, be ſhall pay no Tithes, (1) if 
an Inn- keeper puts in the Horſes of his Gueſts he ſhall pay- 
for the Agiſtment, unleſs he paid Tithes ſor the Hay of the 
os 77 abbey Hwy 
If profitable Cattle, as Cows, Oren, Cc. are fed together 
with Barrep, (n) the Owner ſhall pay Tithe in kind for 
the profitable Cattle, and Tithe of the Herbage for the reft. 
Fut if Cattle are bred for the Plough or the Pail, no Tithe 
onght to be paid for their Paſture, that is, if they are employ- 
ed for that purpoſe in the Pan re they were bred, (n) 
but if the Owner ſells them he muſt pay Tithes of the Herbage. 
The Tithing in ſuch caſe is to be governed by the yearly 
Rent of the Land; but by the Canon Law tis by the num- 
ber of Cattle, and the time of depaſturing them in the Pariſh 
according tothe Cuſtom of the place. 8 70 
If by the yearly value of the Rent, then tis after the rate 
of 25. per Pound, yet the twentieth part is generally accepted. 


This Tithe inay be paid by the Owner of the Land or his 


+ Tenant, but tis certainly due from the * Owner of the Cat- 
tle, "becauſe they take the profits of the Soil; but becauſe it 
may be inconvenient for the Parſon to find out the Owner (o) 
of the Cattle, therefore the Owner of the Land is uſually ſued. 
7 3 Above twenty years growth is not Titheable, for tis 
imber. | . 5 5 
Ach. ] Is not Titheable for the ſame reaſon. 1 0 oF 
| * Bark.) Of Timber- Trees is not Titheable, for tis pri- 
vileged by the body of the Tree. : 
- Barren Land.] Tithes are not due for Land (y) which 
is naturally barren, and not manurable without ſome ex- 
trabrdinary charge; and tis in reſpect of ſuch charge, and, 


for the advancement of Husbandry, that if ſuch Land is con- 


verted to Tillage it ſhall-be diſcharged of Tithes for the firſt * 
ſeven Yeats after the improvement. E poaore 4 


— 
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it) Bundes aa \ Ov ond 142. (m) Degg 167; ( 1 Rol. Abr. 646 


Joner 254.” Hardres 16. . 1 Rok Abr. 656. (p) 2 Inſt. 6566. Prt. Sent. 
a rene 52 4 þ * , ” 


4 44+ * But 


Fd. . cap. 13. 


0 J 
— +S 


properly ſai 


fere nature; but tis now held that Tithes are to be paid for 


5 | Tithes. £2T 
But Land which is overgrown with Buſhes, or become un- 
profitable by (9) ill Husbandry or other Accident cannot be 
to be barren Land, and therefore if tis grubbed 
or Plowed and Sowed it pays Tithes immediately, _. © 
So likewiſe (#) Land gained either from freſh Waters by 

draining, or from the Sea, tho' with great charge cannot be 
called Barren, for tis unprofitable only by accident, 
And if the Defendant pleads tis barren and that Plea is 
not 3 in the Spirnual Court a Prohibition will be 

ranted. OS IG. DER 
f Beech] In ſome Countries where Tin ber is ſcarce (/) 
Beech is uſed for building, and ſo we are told 'tis in Bacil- 
inghamſhire, and in ſuch caſe, it above twenty Years growth, 
tis priviledge by the Statute 45 Ed. 3. cap. 3. but 'tis neceſſty. 
Nao not the nature of the Tree which makes it Timber, (t) 
for wherever other Timber may be had there Beech js not uſed 
for building, and ſo becomes Titheable, * © 
Bees. It bath been a queſtion whether any Tithes ſhould 
be paid for Bees quid animalia ſunt volatilia, or what we call 


* 
* 


them, and tis properly a predial Tithe, which is not paid 
by the tenth Swarm, but by the tenth meaſure of Honey, and 
tenth pound of Wax, and a Modus (a) to pay fo much will 
be a good diſcharge to pay the tenth Swarm if ſuch a Tithe 
can be due, for it hath been doubted, becauſe Bees are fere 
natudæ as before mentioned; but tho they are ſo, yet when 
they are gathered into Hives they are then under Cuſtody, 
and Tithable by the Hiye or Swarm, tho' the general way 1g 
by the Honey and Wax. | Po 

- Sirches-] Are Tithable tho of above twenty Years growth 
(&) for they are not accounted in Law proper Timber for 

Uilding. 3 

Beg cb. ] Tithes are not to be paid for Bricks, becauſe 
they are made of parcel of the Freehold, and if a Suit ſhould 
be brought for ſuch Tithes (5) the Defendant may ſuggeſt 
the general immunity, and that Bricks are made of Earth 
which doth not renew, _ : 
Neither ſhall Tithe be paid for Wood cut for burning of 
Bricks if uſed either to enlarge or repair the Owner's Houſe, 
but then it miiſt be ſuggeſted that it was for the neceſſary Ha- 
bitation of his Family, for otherwiſe he might built a Caſtle, 

: i . Wo i 1 ulſt. 165. | ; 
EIT e ge 
Rep. 366. Moor 841. () 3 Ral. Abr. 651. Flite. 25. (& Moor g. (7) 2 Broynl, 
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522 = A. 
zoom. ] Tithes are not due for Broom () uſed for Fuel 
in the Pariſh where it grow. 3 

Calbes.] The tenth Calf is due to the Parſon when tis 
weaned, and he is not obliged fo take it before, and ſome- 
times the Tithe 1s to be i awry; with reſpect to the places 
where they are engendered brought fourth and nouriſhed. 
But if under the number of Ten in one Year, the Parſon 
cannot have Tithes in kind in that Year without a Special 
. Cuſtom, but may take it fo in the next Year, accounting 

both Years together, or Tithe proraa in the ſame Year if there 

is any Cuſtom for it. ö 3 

But tis a good Aodus to pay one Calf if he bath ſeven in 
one Year, and if under ſeven then an half - penny for every 
Calf for the Tithes of all Calyes in that Year, and if he ſel 
a Calf to pay the tenth of the value, 1 Rol. Abr. 648. Plito 2. 

Cattle.) Thoſe which are bred for the Plough and Pail pay 
no Tithe for their Paſture, becauſe the Parſon hath the bene- 
fic of the Labour of Plough- Cattle by tilling the Ground for 
1 e oy de 
But in the firſt caſe it mu alledged that the Cattle were 
uſed to mannre the Grund In that yery Pariſh, 2 Co 575. 
1 Kol. Rep. 62. 2 Co. 430. | | . 

If ſuch Cattle are bred or bought to ſell again, and ac- 
cordingly are ſold before they are uſed, Tithes ſhall be paid 
for them; but not if he kill and ſpend them in the Houſe, 
1 Kol. Abr. 647. Plito. 13. _ | 1 | 
If ſach Cattle are paſt their Labour, and the Cows are Bar- 
ren, and afterwards fatted in order to ſell, they ſhall pay 
Tithes during the time they were fatting for the reaſon of the 
diſcharge then ceaſeth, 1 Rol. Abr. 647. Plito. g 
If Cattle are bred for the Plough, tho the Owner hath no 
arable Land inthe Pariſh where they were bred, yet they (hall 
pay Tuthes where fed, Hardres 184. ; 

If a Mai ſows his Land to feed his Horſes uſed for Tillage, 
there ſhall he no Tithe paid for ſuch Paſture, but if he keeps 
Horſes to ſell, and accordingly ſells them, he ſhall pay Tithes. 
Cattle feeding on large Waſts not known to be in any 
particular Pariſh, ſhall pay Tithes to the Parſon of that Pa- 
riſh where the Owner lives, and if fed in ſeveral Pariſhes, 
they ſhall pay Tithes pro rata, ſo as they continue above a 
Month in each Pariſh. VV 
But where the manner of Tithing barren Cattle is not mage 
certain by Cultom, it ſhall be computed according to the 
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- (>) Cro-Bliz. 609, 1 Ref. Abr. 644. 
* 3 0, 15 


value 


. -Tithes, 523 


value of the Land on which they are depaſtured by the pay- 


ment of 2.5, per pound Rent, Hardres 35, 


Chalk. Chalk and Chalk-Pits are not Titheable. 


| Cheeſe.] If the Milk pays Tithes the Cheeſe pays none, 
but it may be a good Preſcription to pay the Tenth Cheeſ: 
made between Ad and Aug for all Tithe Milk in that 


Cherrꝝ⸗Crees.] Cherry-Trees in B uckinghamſhire bave 


been adjudged Timber, and therefore Tithe-· free. 


Cbichen.] Chicken pay no Tithes, becauſe the Eggs are 
tiched, 1 Rol. Abr. 642. Plito. 6. 1 | 
lar. ] Clay is not TitheabſeQ. 1 
| Cloathes.)] Cloathes fulled in a 1 ſee Mill. 
Toles. Are not Titheable, therefore a Preſcription de non 


Alecimando as to them is good. 


Colts.) The ſame with Calves. 8 
Contes. ] Tithes are not paid for Conies de jure, becauſe 


ö they are fera nataræ, but by Cuſtom they may become due, 


but now tis generally held that if they are ſold in the Mar- 
ket and not ſpent in the Houſe, Tithes ought to be paid for 
them, and yet they are fere natura, let them be ſpent or ſold 
where they will, 1 Kal. Air. 635. Plus. 3. March. 85. Har- 


Ares 188. Het. 147. Lit. Rep, 


Con. ] Corn pays a — 7 Tithe, tho it ariſes every Year 
out ot the Land, but tis by the Labour and induſtry of the 
Husband-man, and it ought of common Right to be cut 
down by the Owner and prepared for the Parſon, and Tithed 
by the tenth Cock, Sheaf, or Shock, and if the Pariſhioner 
refuſe to do it, the Parſon may ſue him in the Spiritual 
Court, but it muſt be ſpecially for not ſetting it out in Cocks, 
> of generally for not ſetting out the Tithes, Latch. 125. 
But 8. Pariſhioner is not bound to put the Parſons Sheaves 


into Shocks unleſs by Cuſtom, 1 Kol. Abr. 644. Plito. 6. 


If he doth not ſet out the Tithes, he is liable to be ſued in 
an Action of Debt upon the Stute for treble Damages, and 
if he doth ſet them out and afterwards carry them away, the 

like Action may be brought againſt him, becauſe the ſetting 
out was with a fraudulent deſign to cheat the Parſon. 8 
But tis clear that an Action of Treſpaſs lies againſt him, 
or he may be ſued in the Spiritual Court; but if a Stranger 
takes them away, he mult be ſued in an Action of Treſpaſa 
at Common Law. nets: et! GIN. 
A Preſcription to pay the Parſon the tenth Sheaf,' as it falls 
qut, or the tenth Sarth is not good, 1 Noi, Abr. 643. Plito. 6: a 
E 1 r . 8 * 1 Ws; ut 


But a 38 to be diſcharged of Tithes in that Vear 
wherein the Field was fallow in conſideration he had ſer the 
| Sheafs into Shocks when the Field was ſowed, this is good, 1 
Fol. Abr. 649. r . n . 
Cows.) Cows which are Milked pay no Tithe for their 
Paſture, but if a Man hath but one Cow and doth not mak 
any Cheeſe, ſomething ought to be paid, but the Cuſtom 
the 1 is to be obſerved. Cuſtom, ſee Madus. EN, 
t, — Park.) = 55 = Lat erin} fore, becauſe 
hey are fera natur, 148. Het. 147. but they ma 
Tiles br Cute. He 1 ny SOL 
| Gn op above 20 Years growth pays no Tithes, for 


| tis Tim 


eme] Eggs are Titheable in kind, and where ſuch Tithes 
are paid, there is none due for the Chicken; ſo where Tithe 19 


paid for Chicken there is none due for Eggs. 


It is a good Modwo to pay thirty Eggs in Lent for all Tithes 
of Egge, 1 Kol, Abr. 648. Phto. 32 
 Falloweground.] Fallow-Ground pays no Tithes for the 


Paſture in that Year in which it lies fallow unleſs it remain 


beyond the courſe of Husbandry, for it makes the Land more 
Fruitful the third Year, 1 Rol. Abridg. 64 2. Plito 9,649. Plito 4. 
|  Fere Nature.) Beaſts and Birds which are Fere Natwe art 

not Titheable, but Rabbits in a Warren, and Pidgeons in a 
Dove Houſe are not properly Fere Nature, becauſe they are 
kept undef Cuſtody, and by that means are reduced to be the 
Property of particular Perſons, and fo are Bees under a Hive, 
and therefore all theſe pay Tithes by Cuſtom. © © © 
Fenny Gzounds.} Fenny Grounds drained from the Wa- 


ter and made enable, or converted into Paſture, mult pay 
Tithes notwithſtanding the Statute, 2 Ed. 6. 3 Bulſt. 165. 


oor O. . 


Fish.] Fiſh taken in the Sea are not Titheable de jure, be- 


4 


cauſe they are not only Feræ Natura, but the Sea is not pro- 


perly in any Pariſh, 1 Kol. Abr. 636. Plito. 6. Go. Car. 264. 
But if that is a good reaſon, then they ſhould pay Titbe⸗ 
when caught in a River, becauſe moſt Rivers are in ſome 
Pariſh, and yet Fiſh caught in a Common River pay no 
Ties, Co. Car. 339. 1 Rol. Alr. 636. Plito. 6. 
Iis true, Annò 9 Car. the Court as divided upon this point, 
but yet they gramed 4 Prohibition to try the Right 
But Ticbes may be paid by Cuſtom for Fiſh caught in the 
Sea and in Rivers, and in ſome places in Cornwall they pa 
Tiches of Fifh caught in the Sea tothe Parſon of that Pari 


were in they arefLankel, and.fo at Turrmmb they pay * f 
if. 2 ; %%% ĩ © 5: UE ET OG Woe: | ot 
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Flax.] Flax pays a Prædial Tithe 


ſetting them cut. 


Tubes, 325 


kor Hertings, but not the Tenth Fiſh, but ſo much Money, for 
this is a Perfonal Tithe, and therefore the Ten tall not be 


paid untcfs by Cuſtom, 1 Rel. 4br, 656. Plito 42. - © _ 
. If a Man ſuggeſts a Cuſtom that all the Fiſh-in a Ship 
ſhould be divided into/Ten Doles, after the Owner's Part 1s 


- ſeparated forthe uſe of his Ship, and that then the Tenth Dole 


to be divided, one moiety to the Parſon, and the other to the 
T own of Yarmouth, this was held to be \pood, 
eH 


e Hemp, and tis ac - 
counted inter minutas decimat, 1 Rol. Abr. 643. Plito 3. 


* Fozet Lands] Foreſt Lands not in any Pariſh do gene- 
rally belong to the Queen by virtue of Her prerogative, and 


She being ſeiſed of ſuch Lands ſhall pay no Tithes ; but tho 
this is a privilege annexed to the Crown, it may be a queſtion 
Whether the Grantee of ſuch Lands can have that'privilege. . 

My Lord Roll; tells us he may, but tis certain, that if aFo- 


reſt is disforefted, the Grantce of the Queen ſhall pay Tithes for 


thoſe Lands which were formerly parcel of the Foreſt, Jones 


2387. Co. Car. 94. Het. 60. 1 Roll. Abr. 655, 657. .. 
. Fol.] If Fowl are Killed to make Profit of them, the 


Owner muſt pay a Perſonal Tithe, _ 1 
Domeſtick Fowl pay Tithe Eggs or Chicken in their ſeve- 


| kindsz bat rhere they pay Thhe Egs there weft be no 


I abes. pag t 8 
Suit of Trees] Apples, Pears, Plums, Ce, 3 
Tithe as ſocn as gathered, and an Action will lie upon the 
Statute of 2 Edw. 6. for ſubſtracting ſach Tithes, or for not 


Fur zes. Furze pay a Przdial Tithe, unleſs the. Owner 


of the Ground can be diſcharged by Cuſtom, upon payment of ] 
Tithe Milk, or Calves of ſuch Cows which ate Depattured on 


that Ground where the Furzes grow. 3 
Gatdeng ] Gardens pay Tithes'for Herbs, Hemp, Plants, 
2, Saffron, Woad, and this muſt be paid in kind, and 
therefore the Tenth part ought to be ſer out for the Parſon.” 
_ Grals, See Agiſtment.] Graſs pays a Prædial Tithe, but if 
tis cut and carried to feed the Owner's Plongh Cattle, before 
tis made into Hay, not having ſufficient other wiſe to keen 


them, no Tithe ought to be paid for it, 1 Kol. Abr. 7 5 2 


Where the Cuſtom is not to the contgaty; the Pariſhi 
ought to make the Graſs into Hay; bur in many places the 
Tenth Graſs Cock is ſet out, and in ſuch Caſe the Parſon may 


de jure make it into Hay upon the Land where it did grow,, 


o . 4 


without alledging a Cuſtom for it, 1 Rol. Abr, 643. 
wide ume S S 8 5 = A 


1 Kol. Rep. 419. 
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lieu of all Tithe Hay, is good, 1 Roll. Abr. 648, 


ro 7. ö 
Sꝛabel. J. Gravel pays no Tithes, | ; 


Dar. Hay pays a Przdial Tithe 4s well inn Otchards as 


in Meadows; but no Tithes ſhall he paid for 5 grows 


on Headlands, where the Plow-Cattle car have ' only room 


to turn, bur then there muſt be a Cuſtom alledped to pay it, 
and the Party ruſt a ver that the 57 e large e- 
| * to turn the Plough on jt, 1 Noll. Abr 


And if once Tithes are paid for Hay, no 9 Tits y paid 


for the after Paſture of the ſame Land, in the ſame Year, 1 
Roll. Abr. 64c. 


As to the manner of Tithing it, the Cuſtom of the ack int 
be obſeryed, for in moſt Places the Tenth Cock is ſet out after 


tis made into Ha: 1 but where there is no ſuch Cuſtom, the 


Tenth Graſs Cock may be ſet out, 1 Noll. Abr. 6 6572 
And therefore, tho the Tithes of Graſs ou Pe right to be 
made into Hay, yet a whole Pariſh may Preſcribe to pay the 
Tithe in Graſs Cocks before” tis tedded, and this without any 
conſideration given to the Parloni, 1 Roll. Ah. : 04% Plito 1. 
45 880 tis ſuggeſted that the Owners of the Land have, time 
mind, found Straw to Thatch the Body of the Church, 
or have therefore been diſcharged of all Tithes of Hay, this is 
not good, for the Parſon hath no-benefit by it, > berg th the Pa⸗ 
tiſhioners are to repair the Church, Go, Elis. 27 
Il there is a Nod for the Tithe of Hay, and the Mcadow 
is converted into Tillage, the Parſon ſhall have the Tithe Corn 
t when the Lands are again converted, to Meadow, the 
adus ſhall revive, Godb. 194+ 
So in conſideration: that Th Parſon and his Predeceſors 
time out of mind; had been ſeiſe 7555 a Meadow in the Pariſh, 
the People le ſhould be diſcharged ithe-Hay, this a good, for 
it ſhall e intended that the Meadow was origina 
the 2 in diſcharge of the Tithes of the Pariſh, 1 Noll. 
Pls 6. but? 5 . a good Modu that in conſidera- 
tion un ed ſpent. all big H ay 2 feedi ety, x uph-Cattle, that 
he ſhould be Aiſcharged” of the Tithe- 


Plito AS : 
. See Furze. 


were various ways ie therefore by a 5 of 
Parliament a conſtant 5 um of 55. 2 Acte ſha 
Paid for Hemp. Land before tis * E * Garand, a d 


| fo 1 in proportion. 
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A Preſcription to chip the Temb ha of Graf: n i 


be ey | 


y, 1 A. Abr, . | 


aba Hemp pays a Nn Hite ad Vela ire . 


A = 


DA bas 


=>, WU 


* — 2 . . 
ts -. A 


9 . e 


ap. % 


. n 327 
Derdage.] Herbage. See Paſture, 


er of Tithing it is various, according to the cuſtom of the 
ace; and of this Opinion was Juſtice Tviſden, who lived in 
Kent, and affirmed they might be Tithed by the Hills, by the 
Pole, or by the Buſhel, and if fo, then the Tenth part may be 


tet out before they are Dried, and this agrees with the Caſe 
Repu by Jute Hatton, Sid. 283. Hut. 77. 
But my 


ed Roll; tells us, they ought not to be Tithed be- 


fore they are dried, 1 Roll. Abr. 644. Plito 3. 


A Aodus cannot be Pleaded in diſchargeof Tithe Hops, be- 


| cauſe they were brought into England in Queen Elizabeth's 
Reign; but a Suggeſtion to pay ſo much in lieu of all ſmall 


Tithes will comprehend Hops, and in ſuch caſe a Prohibition 


_ Hath been granted, Id. 443. 1 Vent. 61. | 
But Hop · poles are not Titheable, when the Hops pay 


| An | | 

II a Man keeps a Horſe for the Saddle, no 
- Horſes. See. Titbes ſhall be paid for his Paſture; but if the 
Cattle. Owner ſhould be Sued, he muſt aver that he 


3 r Horſe for his Work and Labour, T 
Kol. Abr. 641. 2 C. 430. 8 8 0 
| The Caſe of Pothil and Aq is very imperfeMy Reported 
by Mr. Bulfrode, in his firſt Part, fo. 171. viz. that no Tithes 


.. onghittobe paid for the Herbage ot Saddle Horſes kept for Plea- 
ſure; but ſor Cart-Horſes to till the Ground, the Owner ought. 


to be Anſwerable to the Parſon for their Herbage, which is 
cdhitrary to ſeveral Reſolutions in the like Caſes, . + | 

Iis true, i an Inn-keeper Depaſtures Travellers Horſes, he 
muſt pay Tithes for the Herbage, unleſs he paid Tithes fot 


> aid of the ſame Ground, Hardres 35. 1 Koll. Abr. 641 * 
550. 8 | 2 — hol 3 
Fut if Horſes are kept to Sell, and afterwards are Sold. 
Tithes ſhall be paid for their Paſture, 1 Rol. Abr. 647. Plits | 


1 1 RESI r A319 8) 
Aonſes.] Dwelling-Houſes are not properly Titheable, be- 


the Privy Council, Anno 153 5 it was Ordered, that 25. 
9d, ſhouſd be Ly for eh ouſe in London, which De- 


cree was confirm 


, 
& 
* . 
* o 


| Honey) Honey pays a Prædial Tithe, and the manner of 
Tithing it is by the Tenth Quart, or Pint, Ou. Car. 359. 
Jones 447. 1 Roll, Abr. 635, Plivt. 1. 

| Yops.) Hops likewiſe pay a Pradial Tithe, but the man- 


* * 
** , 
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cauſe they do not Annually Encreaſe; but by a Decree. made 


by Act of Parliament, Anno 37 Hen. 8. 


— 
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No, this Statute relating only to Lon ſon, and the Libetties 
thereof, the Queſtion was Solemnly Debated in Dr. Grant's 
Cafe, 11 Rep. 16. whether the Pariſhioners of St. Martins le 
Grand ſhould pay 2. in the Pound Rate for their Horſes 
there, becauſe it: was a Liberty exempted from London, and for 
that no Tithes ought to be paid for Houſes, without a ſpecial 
Cuſtom, but it was adjudged that fuch Tithes ſhould be paid 
becauſe it may be reaſonably ſuppoſed that it was uſual. to 


pay ſo much for the Land before the Houfes were Built on it. 


n Dr. Layfeild's Caſe, Hob. 11. A Medus was denied to 
Pay for Tithes of Houſes in the Pariſh of St. Clements Danes, 
without Temple-bar, becauſe where no Tithes are due de jure; 

as they are not for Houſes, there can be no Modus for it, that 
being only an Abatement of the full Tenth part, but it was 
agrecd that ſuch a way of Tithing had been long uſed about 
- London, and when the Statute took care of that City, the pla» 
_ yang gained the ſame manner of Tithing by Colour 
thereof. 8 PL 5 


— 


And tho a Man ſhould ſuggeſt that the Houfe was held of = 
a Priory, which was diſcharged of Tithes for all their Poſſeſ- 


ſions; that will not prevail, becauſe there is a ſubſequent Sta- 


tute which charges all Houſes in London, except thoͤſe of Noble- 5 


men, for 912. 37 Hen. 8. cap. 12. Tas 
Lambs. See Calves.) Lambs pay a mixt: Tithe ; but the 
payment is uſually guided by Cuſtom, m. 


If the Pariſhioner bath fix Lambs or under, he ſhall pay a 
Half. penny ſor every Lamb, and if he hath above that num 


ber, then to pay one Lamb, this is a good Cuſtom. 


The Tithe is to be apportioned with reſpect to the places 5 


where they are Engendred, brought forth and Nouriſhed, and 
tis to be paid when they are Weaned. © 
A Preſcription to pay an Half-penny forevery Lamb which. 
be ſhall Sell before A4 dq, without any other Tithe for them, 
and he Sells them all before May- day, this is not good, for tis 
a meer fraud, 1 Kol. Abr. 652, Plito 41. 
_ Read.) Lead is not Titheable de jure; but it pays Tithes 
in Derbeſbire by Cultom, oo PET, 
Limekttn.] So by cuſtom Tithe may be paid of a Limekiln, 
tbo there is nothing due de jure, 1 Rol. Abr. 642. Plito7. but 
not of Lime. for tis parcel of the-Freehold, ©" 
Leys of Trees.] Lops above 20 Years Growth pay no Tithes, 
for the Branch is privileged as well as the Body of the Tree, 
Moor 762, 908. 11 I 0 5 
And ſo tis if the Tr 


+ 


bins, yet if afterwards tis Lopped, no Tithes ſhall be paid. 
— EE wk „ So / 


1 r co dd 2&6 as 


8 not privileged at the firſt Lop- 


ig 4 1 
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429. If a Corn Mill ſhould be built upon any Land diſch 11 
dif- 


Tithe. - 29 


80 tis if the Tree become Rotten and fit galy 


| nly for Fuel, be- 
cauſe it was once'privileged, Moor 908. but Juſtice Croke who 


Reports the ſame Caſe informs us, that the Court was divided, 


Co, Elix. 100. 


' Marble and Marie Pits.) Matble and Marle-Pits pay no 


Tithee. 5 
Sat.] Maſt of Oak or Beech, if Eaten by Hogs, then the 
enth of the Value of ſuch Maſt ought to be paid, but if Sold, 


then the Tenth Penny is due for Title. | 
_ Wills.) As there are ſeveral ſorts of Mills, io the Tithes of 
them are different, as for inſtance; the. Tithes of Corn. Mills 


are Prædial; the Tithes of Fulling, or Paper-Mills are Perſo- 
nal, I 8 Plito 3, 4 

. Copper, Corn, Ful f 
Saw, Stamping and Tin Mills, Of theſe Corn Mills only pay 


Tithes in kind as Mills, and that is the Tenth Toll-Diſh; and 


Corn-Mills Built before the Statute 9 Ed. 2. are Tithe- free, 


therefore- where a Suit is Cone for Tithes of an ancient 


Mill, the Defendant muſt ſuggeſt that the Mill is very ancient; 
and hath never paid Tithes, and he muſt make Oath of the 
truth of this Tuggeltion, for all new Mills pay Tithes, 2 Go. 
ed of Tithes, by any Modus the Mill ſhall be likewiſe 
charged, 1 Rol. Abr. 652. Plito 4. 


: j 


But this Caſe ſeems to be unreaſonable, and therefore tis 


not Law; for the Profits of Lands and of ſome Mills are of 


different natures; the one pays a Przdial, and the other a 
Perſonal Tithe, and fo are charged, not in reſpect to their 
real value as Lands are, but in reſpect to the Labour of Men; 


1 Kol. Rep. 405. and therefore all Mills, except Corn Mills, 


pay Tithes not as Mills, for they are only Engines of ſereral 


Occupations, and the Perſons uſirig them pay Perſonal Fithes 


il they have been paid for 40 Years next before the Act 2 E. 
6. 2 Go. 523. 2. Kol. Rep. 34. 1 Kol. Abr. 641, 199. 
If a Modus of 65. 8 d. is paid for the Tithes of an ancient 


Corn Mill, and the Mill Stream ſhould change its courſe by 
accident, and not by the àct of the Party, and the Owner pulls 


down his Mill and rebuilds it to the Stream, the Modus ſhall 
ſtill continue, but if he had diverted the Stream himſelf, and 
then rebuilt the Mill to it, he ought to pay Tithes as for anew 


Mill, 1 Ro). Rep. 641, 65 2. Plito . 

Mit.] Milk pays a mixt Tithe, 2 Bromnl. _-. 2 
Sometimes tis Tithed by the Tenth Quart, at the Parſonage- 
Houſe, or any other place, G. Eliz. 609: Moor d. 
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ol ſuch Land to repair the Body of the Chur 
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But this being very troubleſome, it hath been adjudged to pay 
the Tenth Meal, and not the Tenth Quart at every Meal ; and 
ſome have been of opinion that this Tenth Meal ought to be 
carried by the Owner to the Parſonage-Houſe, or tothe Charch -. 
Porch, but this muſt be by Cuſtom, for in all Caſts the Tithes. 
are to be ſet out, and paid where they ariſe, Rm 277. 
In ſome places they pay Cheeſe, and in other places neither 
Cheeſe or Milk, but ſome ſmall Rate, ſo that the cuſtom of 
the place is to be obſerved. 5 
A Modus to pay the Tenth Cheeſe made from May- day till 
Aꝛnguſt, in full ſatisfaction of all Tithe Milk of that year is 
good, Cro. Elix. 609. 1 Rolls, Abr. 651. Plito 19. 


Mines.) Mines of Braſs, Copper, Coals, Iron, Lead, Tin, 
pay no Tithes but by Cuſtom, 8 
Modus.] As to a Adodus I ſhall mention it. under the te- 
ſpective Titles to which it properly belongs, but this 1 ſhall ob- 
erve in general, viz, that where- ever a Modns is alledged, 
there muſt be ſome benefit left for the Parſon, tho not the 
whole which is due, and therefore to preſcribe to be diſcharged 
of Tithes in conſideration that he had e all the Profits 
1 6 , Or td find o- 
ther neceſſaries for the ſame is not good, becauſe there is no 
. recompence for the Parſon ; but if it had been to repair the 
Chancel tis otherwiſe, 1 Rell. Ar. 649. Plito 8. 
Monaſteries. See Abby Lands. | N 
Nurſeries.) Nurſeries of ve Trees pay Tithes, for tho 
| theie Trees are parcel of the Freehold, yet when they are Sold 
and ſevered in order to be Tranſplanted into another place or 
"Pariſh, or in the fame Pariſh, they pay Tithes, otheryriſe all, 
or the greateſt part of the Pariſh, might be converted into Nur- 
ſeries, and ſo the Parſon would have no Tithes, Co. Car. 526. 
Fones 416. 1 Roll, Abr.-637. Hardres 380. | 
If the Owner pull them up he ſhall pay Tithes, but if he 
Sells them to another before they are Tranſplanted, the Buyer' 
ſhall pay it, Hardres 380. f . 
Oaks. ] Oaks above 20 years Growth, tho not Timber, and 
only fit for Fuel, pay no Tithes, Moor 5414. 8 
Nor ſmall Oaks under 20 years Growth, which are apt for 
Timber, Moor 908. - 5 
D:chard.} If the Soil of an Orchard is Sowed or Planted, 
the Parſon ſhall have Tithes thereof, as well as of the Fruit of 
the Trees, becauſe they are of diſtin natures, 2 Inf. 652. 
1 Koll. Abr. 642, 5. | 3 
Park.] If a Park . apy and converted into Tillage, 
it ſhall pay Tithes in kind; but if there was a Modus before 
it thall continue ſtill, 1 Roll. Rep, 176. per O Zut 


\ 


_ — — Ws 


fon max have Tithes, 1 Roll. 7 635. Plito 2. 2 Roll. * 


Cite. 33 


Zut this muſt be underſtbod where the Moda was to pay 


ſo much Money for all Tithes of the Park, for tf tis for all 
Tithes of the Deer in the Park, then tis otherwiſe, as for In- 
ſtance, if a Man preſcribes to pay a Shoulder of every Deer 
Killed in the Park, or one Deer out of the Park, in ſuch Caſe, 
if tis diſparked, the Cuſtom is gone, and Tithe (hall he paid in 


kind; but if the Cuſtom was to pay a Shoulder of Veniſon 


generally, or to pay ſo much Veniſon in lieu of all Tithes, 
and 'tis not faid out of the Park there, tho tis diſparked, the 


Aodss ſhall continue. KEE 
In Conper and Andrew's Caſe, the Court was divided: It 


was a Prohibition ſuggefting a Modus to pay 25. yearly, and 


a Shoulder bf every Deer killed in the Park ; bert and Ni- 


chols held, that the Modus of 25, continued, notwithſtanding 


the Park was diſparked, becanſe it was a ſum certain, the 
other was but caſual ; but the other two Judges held that it 
was an entire Modus, tho it conſiſted in diſtinct Matters, and 
therefore if part was gone (as they all agreed it was) the whole 
muſt like wiſe be determined, and the Parſon ought to have the 


Tithes in kind, and fo it was afterwards adjudged in oor. 


909, The principal Caſe is reported in. Moor 863. Hob. 39. 
1 Koll. Rep. 125 1 Roll, Abr. 651. in which caſe they 2 
that only 25. had been paid, then it ſhould continue fo ſtill. 
3 Partridges and Pheaſants, if made Tame, 
eaſants and pay a Perſonal Tithe, but if kept in a Wood 
artridges. + encloſed, and their Wings are cut ſo as they 
ITS cannot fly out, and there they lay Eggs, and 


hatch Young ones, no Tithes'ſhall be paid for them, becauſe, - 
tho' under a n are feræ nature, and are not re- 


claimed, for if their Wings were not clipt they would fly out 


of the. Encloſure, 1 Roll. Abr. 636. Plito 8. 


Haſturt.] See e r 
ale. If Peaſe are gathered Green, to ſpend in the Or- 


ner s Family, they pay no Tithes, 1 Roll. Abr. Gay. Plito 11. 


* Perſonal Tithes.] By the Canon Law every Perſon ought 
o pay a Tenth part of his clear Gains, either by Trade or 
erchandize, his Charges being deducted; but the Statute of 

2 Edm. 6. reſtrains the Canon to ſuch Perſons who had con- 


— 125 paid the ſame within 40 Years before the making than 
0 Pigeons. 3 Pigeons oupht to pay. Tirhes/de jure if they are 


Sold, but not if ſpent in the Owner's Houſe, Her:-147.:t Koll. 


Ar. 644. and the reaſon is, becauſe tis a proviſion to ſup- 


ort him in his. Labour; about other Affairs, for which the Par- 


ms. ur 
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But this ſeems to be a very indifferent Reaſon, becauſe in 
Tithing the nature of the thing is to be conſidered, and not 
. „ 8 by WA! 
Now, if the place where Pigeons are ſpent would make them 
not Titheable, when in their gn nature they ought to pay 
. Tithes, then Corn, Piggs and Calves ſpent in the Owner's 
Houſe Rand upon the ſame Reaſon, and no Tithes would be 
paid for them, which would be of miſchievous conſequence to 
the Clergy, if it ſhould be allowed to be Law. 
If a Man hath Pigeon-holes about his Houſe, and Pigeons 
encreaſe there, which are ſpent in his Family, he ſhall pay no 
Tithes for them, 1 Koll. Abr. 15 EC 
Piggs.] Piges pay a mixt Tithe, in the fame nature with 
Calves, quod vide. FV 
Nuarries.] Quarries of Coals, Slat, Stone, Gravel, Sand 


or Clay pay no Tithes, for they are parcel of the Inheritance, 
1 Roll. Abr. 637. E. Plito1. 


-  RBakings.) The tenth Cock being ſet out, the Rakings of 
Corn are not Titheable, unleſs by Cuſtom, for they are left for 
the Poor, Moor 278. 1 And. 199. e 
Theſe Rakings are properly the ſcattering of the Corn 
vrhereof Tithes have been paid, but it muſt be underſtood of 
ſuch Rakings which are not voluntarily and fraudulently left 
behind; Cro. Elix. 660. Moor 910. e 
Therefore the ſuggeſtion in ſuch Caſe muſt be, that they are 
minus voluntarie ſparſe, and '1is not ſufficient toallege that they 
| uu lapſe in collectione, 1 Roll. Abr. 645. Plito 12. Cro, El. 702. 
2 Cr0. 575. | © 17 . 
Sq Boots.) Roots of Coppice- Grounds grubbed up, pay no 
Tithes, for they are parcel of the Freehold ; they are neither 
Creſcentes or Renovantes, March 58. 1 Roll. Abr. 637. Plito 7. 
. _ Saffron.) Saftron pays a predial Tithe, and tis account- 
ed inter minutas decimas, therefore, tho tis enacted per Statute 
of 2@ 3 Edy.6. cap. 13. that Tithes : ſhall be paid as uſual 
for 40 Years laſt paſt, before the making that Act, yet, if Corn 
hath been ſowed in a Field for 40 Years, and the Parſon had 
the Tithes, -and the Field ſhould be ſowed with Saffron, the 
Vicar ſhall have the Tithes, 1 Roll. Abr. 643. V. Plito 1. Co. 
Elis. 456. Idem, Owen 74. Idem, Goulds. 1 4.9. 1dem, Moor 90g. 
Salt.] Tithes muſt be paid of Salt, but this is by Cuſtom , 
beat! See Corn. 2 RES Bd » 
- Sheep: See Mool.] If Sheep continue in the Pariſh all the 
| Year, they are to pay Tithe-Wool in kind, but if removed 
from one Pariſh to another, the Parſon: of each Pariſh muſt 
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| outalledging a Cuſtom in the Pan(h that vo Tithes ſhall, be 
Abr. 650. Plito. 12. 


8 en eee 
have Tithes pro rata, but then by the Canon Law they muſt 
2 thirty days in a Pariſh, otherwiſe a ratable Tithe is 


due. 5 | | the 
If they are fed in one Pariſh and brought into another to 


be Shorn, they mult Hikewiſe pay Tithes pro rata. = 
2 they die of the Rot the Wool is not Titheable unleſs by 
e 55 1 | 
If Sheerd about the Neck to preſerve them from Vermin, 
the Wool is not Titheable, 1 Kol. Abr. 645. Plito, 14. | 
So likewiſe if killed and ſpent in the Houſe of the Owner, " 
the Skins are not Titheable but the Wool is, 1 Kol. Abr. 9 
S. | CCC 
Slate is not Titheable, Cro. Elix. 27. wn, 
Dilva Caedua.] Silva Cadua, this is Underwogd under 20 
Years growth, which being cut renews again from the ſame 
Stock or Root, and it pays a predial Tithe. Tp RY OO 
Tares.] Tares cut green and given to Plough Cattle pay 
no Tithes; but it may be a queſtion whether a Prohibition 
will be allowed upon a general Suggeſtion of this matter with- 


- 


paid for ſuch Tares, 16. C. Car. 393. Jones 357. 1 Kol. 
p * | 9 
Tiles.] Tiles are not Titheable. 7 cha 5 
Timber and Trees. ] Timber-Trees and particularly Oak, | 
Aſh and Elm, above the age of twenty Years were diſcharg- © = 
ed of Tithes by the Common Law long before the Statute 45 1 
Ed. 3. for that Act was in affirmance of the Common Law; 
and the reaſon of this Privilege is, becauſe ſuch Trees are 


y pay | 
leged, it ſhall not be loſt by their decreaſe, Go. Elix. 477. 
Golds. 145. Moor 541. 2 Co. 100. 1 Kol. Ab. 6 0 
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- Underwood, ſe Wood.] Underwood pays Tithes, but if 
uſed for fencing Corn or Paſture- Ground it pays none, Cro. 1 
Eliz. 499. Moor 683. „„ͤ 8 145 1 
But then it Buff be for fencing his own Corn, and the 

| 

| 

| 


reaſon is, becauſe the Owner may give àway all his Under- 
| Wood to fence the Corn of other Men, and uf fo the Parſon 

can have no Tithes of it. WS | 

But tis unreaſonable to ſuppoſe any ſuch thing, and if it 

was probable to be done, yet the Perſon can have no prejudice . 
| WEE that Corn was encloſed, of which he had the Tithes, bl 

1 r . 9 1 . 
If the Owner will not cut his Coppice- Wood till above ao - 

Years growth, yet he ſhall pay Tithes for it, eſpecially if tis 


cut for Fuel,- Sid. 300. 3 a 
Sal.] If there are large Waſt Grounds and tis not cer- 
tainly known in what Pariſh they are, the Cattle feeding 
+4 _—_ ſhall pay Tithes to that Parſon where the Owner 
Wax. ] Bees-Wax is Titheable de j are by the Tenth Pound, 
1 Kol. Abr. 635. Pia. . e ö 
; - tllows.J” Tho it may be Waſtto fell Willows, beeauſe 
in ſome places they are uſed for Timber, but efpecially if 
they yow ws — elter the —— from 0 87 025 — they - 
are felled, tho' above twenty Years growth, they ſhall pay 
Tithes, Hob. 219. 1 Rol. Abr. 640. Q. 8. * * | 
- Woad.} Woad pays a predial 7ithe, and it growing in 
the nature of an Herb, tis accounted'inter minores dicimas, 
Hat. 57." lem. Cru. Car. 28. 0 34 | 
; -Wood.]' Wood likewile pays a predial Titbe, and ſome- 
times tis accounted alſo inter minores decimes; as for inſtance, 
if a Vicaridge isendowed with ſmall Tithes, and the Vicar + 
always had the Tithe of Wood, in ſuch caſe it ſhall be ac- 
5 2 ſmall Tithe; but tis generally eſteemed to be great 
But tis not Titheable if ſpent in the Owner's Houſe, tho it 
may be ſo by Cuſtom, for tis not diſcharged by the Law, 
1 Kol. Abr. 644. Plito. 1. Gro. Car. 113. Het. 110. 
Tleet if the Defendant ſuggeſts that it was burnt in his dwel- 
ting Houſe, by reaſon whereof the Parſon had »beriores deci- 
this is good, 1 Vent. 75. 1 Rol. Abr. 656. 


245. \ a 
BO, Tithes ought not to be paid for it where tis uſed for fencing 
Cirn, 1 Kol. br. 64g. Plim. 2. Ss 
da ik tis em and bunt to make Bricks to repair or enlarge 
the Owner's Houle tis not Titheable, 1 Rol. Abr. 645. Plito. S. 


8 ; But 
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tte time the Sheep are in the Pari 


Cubes. 3 
Bat then ſach enlargement muſt not be only for his ine. 

nor more then is neceſſary for the Habitation of his Family, 
for if tis not ſo alledged in the Suggeſtion it will be difficult 

— get a Prohibition, becauſe a general Suggeſtion that the 
Wood was burnt to make Bricks for the enlargement of his 


Houſe would be fo inconvenient, that it might deprive the 
Farlon of his Tithes, for he might build a Palace, I Role Abr. 


Plito; 10. | 
"4; Wood Grounds have likewiſe Timber-trees growing os 
and conſiſts for the tnolt part of ſuch Trees, only tome 


mall Buſhes and Underwoods intermixt, the Trees ſhall 
Privilege the whole; but if ſuch Trees Tea and the 
pa 


Underwood is the greateſt part, then it y Tithes for 
the whole. | 


Tirto be obſerved that Wodl is Titheable only by Cu 
for deſore A- chbiſhap* Stratford made a Canon that it — 


51 y Tithes, it paid none, and as it is Titheable by Cuſtom, 
it 


may be exempted from payment of Tithes, for preſcrip- 


tions are allowed in ven decim ande for Wood in the Weld of © 


Kent and Suſſex, but ſuch a Preſcription was never allo 


| for Corn, becauſe that pays Tithes de jure. 


A Cuſtom that the Parſon hath Ky iu ed ſuch a Wood par- 


| cel of the Mannor, G. in iniefation of all Tithe-Wood 
within that Pariſh is good, L Kol. Rep. 355. 


So a Preſcription to pay the tenth Acre Randing, is good: | 


1 Kol. Abr. 645. Plito. 


Laſtly, the manner of Tything it is by the Pole or Pearch, 


'or by the "Tenth Faggot or Billet according to the Cuſtom of 
- the place. 


-  Wool.] This pays a mixt Tithe, and proportionable to 

BR 
yie pou and are de 

2 Pariſh for 8 —— Year, the Parſon ſhall have eight 

of Wool, and by conſequence but four pound if ted 


there only for half a Vear, — two pound for three Months 


and but- the Tenth of the twelfth part of the Wool if they — 
fed there for one Month and'no longer. 
If Sheep are killed and ſpent in the Owner's Honſe no 


'Tithes are to he paid for theirSkins, but their Woot is Tithe: 
able, 1 Rol. Abr. 646. Plito. 18, . 
And "tis to be — that the Tithe-Wool ought to be 8 


a mY on the al of bearing the Sheep. 


12 Nn ſeveral Preſcrip prions — to Tithe-Wool, 
hug hath under tenFl oy * 20] pay a N 
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Fleece, and if more, then to pay the tenth part /aze viſi d 
tectu of the Parſon, but this is — . Preſcription. 
Neither is it a good Modus to pay the tenth pound for Tithes 
of. Wool, if he doth not ſhew that he is to pay ſomething for 

if Tithe under ten pound; becauſe otherwiſe as to what is un- 
: = ten pound, tis a Alodus in non decimando, 1 Kol. Abr. 648. 
Plito. 8 8 2. 
8 But ns a good Modus that in conſideration he did wind 
the Wool into a Fleece, to be diſcharged of the Tithes of 
that Wool which he ſheered from the Necks of the Sheep + 
Fortnight before and after Michaelmas, becauſe it appears 
ſuch ſheering could not be for the gain of the Wool alone, but 
to preſerye the Sheep from Vermin, 1 Rol, Abr. 649. Pluo. 5. 
So a Suggeſtion to pay the tenth part of Wool of all the 
| Sheep he had before Lady-Day, and which he ſheared or ſold, 
and that it was to be in ſatisfaction of all the Wool of ſuch 
Sheep which ſhould. be brought into the Pariſh after Lady- 
day is good, 1 Kol. Abr. 649, Ian: . 
So tis a good Modus that in conſideration a Pariſhioner 
bath time out of Mind paid Tithe- Wool of all Sheep at the 
Shearing, as well of thoſe which he bought but two days be- 
fore the Shearing, as thoſe which were kept all the Year in the 
| Pariſh, that he ſhould be diſcharged of the Tithes of thoſe he 
| 2 ſell but two days before the Shearing, 1 Kol. Abr. 648, 


| T HIS word as it relates to Eccleſiaſtical Perſons, was at 
2 firſt only the entring a Prieſts name in the Biſhop's Re- 
giſtry, by which he was made one of his Clergy, and from 
which he could never be diſcharged without the Biſhop's con- 
_ Kent; and in thoſe days if a Man was not owned by ſome 
Biſhop, it was uſual to ſay that he was ſine Tita. 
: But this was before there was any Parochial Divifion, for. 
aſterwards the word Title came to be applyed to Pariſh 
Churches, for Parochia is accolens ad ſacram ædem titalus autem 
edes ipſa, and ſometimes theſe words were promiſcuouſly uſed 
to ſignifie each other, | 401 145; E 
But when the Boundaries of Pariſhes: were fixed, then the 
Parochial Clergy who had the greateſt maintenance by the ex- 


tent and largeneſs of their Eudowments were allowed;by the 


Canon Law ta have Curates which were called Capellani Paro- 
chiales or Stipendarii, and the Rectors oſ thoſe Pariſhes might 
give ſuch Perſons a Title to receive Orders as n to 
; | x VV Rh ROE Ls : 5 t em. 
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them, tho they, had no legal Title to the Cure it ſelf; but 


then to make them more cautious in giving theſe Titles they 
were bound to maintain thoſe Curates if they ſhould happen 
to ſtand in need of it, or rather the Biſhop was to do it he 


Ordained a Man without a Title, that is, without any Aſſu- 
rance of being employed as an officiating Clergy-man in 


ſiome Church or place of Divine Service, 


This appears by the 33d. Canon, which provides that no 


- Perſon ſhall be admitted into Orders except he bringeth a 
Preſentation to the Biſhop, by which he is preſented to ſome _ - 
void Church, or unleſs he bring a Certificate that he is pro- 
is Dioceſs, or of ſome Miniſters 
place vacant in a Cathedral. or Collegiate Church, or that he 


vided of ſome Church within 


is a Fellow of a College in one of our Univerſities ; or ex- 


. cept he is Maſter of Arts of Five Years ſtanding, ox is to be 
admitted by the Biſhop himſelf in a ſhort time to ſome Be- | 


If the Biſhop ſhould admit him to Orders without any of 
theſe Titles, then he is to keep him till he is preferted, and if 


he refuſe he ſhall be ſuſpended by the Archbiſhop and one 
Biſhop more from giving Orders for one whole Year. | 


THIS word Ex vi Termini ſignifies the place where the 


Veſtments of the Prieſts are kept. SINUS 
The firſt and the greateſt Authority we have for it is from 


= 


. the Holy Scripture, for when Fehn intended to deſtroy the 


Worſhippers of Baal, he ordered thoſe who were over the Ve- 
ſry to bring out Veſtments for them, 2 Kings 10. 22. 
t hath been the Cuſtom of all Nations to appropriate pe- 
culiar Veſtments to their Priefts, not only when they are in 
the actual performance of Divine Offices, but when they are 
about other ordinary occaſions, _ "pig S's 
Our Church hath appointed ſuch diſtinguiſhing Veſtments 


for the Priefts, not out of any pharaſaical Pretence to Purity 
in thoſe who wear them; but to diſtinguiſh from the Laiety 
thoſe who are ſet apart to Adminiſter about Holy things. 


And nbt only thoſe who are of the inferiour Order of 


- Prieſthood are thus diſtinguiſhed; but even the Prelates of 
our Church have peculiar eſtments to diſtinguiſh them from 


other ranks and e of Men, 


ficent,: but ours are Neat and 


* 


: 


ops are Copes, Palls, Surplices, Hoods, + 


e 
x 41% 


1 Glen :⸗ 
: 'Tis true, about the beginning of the Ref 
was a very great conteſt about theſe az for 


who was Biſhop of Gloacefer refuſed to be conſecrated in 


them, becauſe they were not (as he imagined) agreeable to 

the ſimplicity of the reformed Religion, but only inventee 
3 as of the Ma, and v were conſecratee 

that purpoſe. 

But it is certain that theſe Veſtments were uſes J the an- 
cient Fathers before there was an ich thin pery, and 

tho. they were afterwards abuſed, even 10 dope uperſtition, yet 

that could not be a tolerable 00 for taking them away, 


for if ſo, then the Churches themſelves might, with the ſame k 


. Reaſon, be pulled down, becatife they had alſo deen e- 
en with e du perſtrious Ceremonies, © _. Oe 


i Vicar.” 


| Arr ER Dioceſſes were Aivided into pariſhes, e 
lar Clary who had the Charge in thoſe places were 
called Refors, and afterwards when their Rectories were ap- 
e to Monaſteries, the onks kept the great Tithes ; 


1 A. 
3 &$43+4 *& * 0 * 


but the Biſhops were to take care that the Rectors place ſhould | 


be ſupplied by another to whom he was to allow ſome por- 


called a Vicar, quaſi vicem Reforis angenr. 

This Vicar was at firſt rempveable ad nutum 1 45 
degrees he got a ſettled Maintenance which conſiſted 
Glebe and ſome portion of ſmall Tithes. 


tion 1 the ſmall Tithes for. his 9 And this was 


He is inſtituted and inducted in the ſame manner as a | 


, only with this difference, that over and aboye what 
uired of. a Rector, he 595 take an oy bf 2505 


Res ence on bis Vicaridge wh, diter Son, ret. 


cop, and without taking ſuch an Oath his ela 5 
"Theſe Vieafig zg wen: reared whe the King pare Licenſe 8 


to appropriate Hẽnefices to Monaſter 2 4 at was 2 
the beginning of the Rej 45 ſe preat C 
-plaints might ly Fate Q 17 A na! 
 deerecd that wh 55 5 1 thi 

| be a Yiearigge 1 in 4 0 

t this Penalty Was eaſy a Fely 


ati 
the Bis Aer of the Diocet ee Ph th 
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ktentig endowed, which Law was of very litth 


2 N 7 * | * ule | 


* Anno 15 ES, 2 5 yt the Parlment 2 5 et | 
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re 


*. 


bath enjoyed ſuch a particular Eſtate that ſhall be a ſu 


Tp Ulcat, 39 
cauſe the Biſhops in thoſe days favoured the Monks too much 


and permitted them to ſend one of their own number to of 


ficiate in the-Pariſh Church, and fo kept both the great and 
ſmall Tithes themſelves, | W 
Therefore Anno 4 H. 4. cap. 12. another Law was made 
that in every Church appropriated, ore ſhould be ordained, 
Vicar perpetual, and be CanonicallyeInftityted and Inducted 


(which the Monks were not) and alſo competently endowed 


at the diſcretion of the Ordinary; fo that what the Vicar 

now Claims, is either by Endowment or Preſcription, | 
The Endowment is the Original Grant or Agreement made 

by the Abbot and Convent, or other Religious Body to or 


with the Vicar, they having the whole Benefice appropriated 
to them, and the quantum was ſettled by the Biſhop, who, 


was to be the Moderator between them and the Vicar.  . 


Theſe Grants were regiſtred in the Archives of the Biſhop, 


or in the Augmentation Office, but molt of them are now 


loſt, and therefore if the Endowment it ſelf doth not appear, 


and if no particular proof can be made of it, yet the Appro- 


priation is not void, eſpecially if a Vicar hath ever fince 
that Statute been Inſtituted and Inducted into the Vicaridge, 
for in ſuch cafe it ſhali be preſumed that the Vicaridge was. 
' * lawfully endowed, 2 G. 25 2. 


- And wherethe Vicar cannot produce the Endowment; there 
Preſcription uſually takes place, for if by conſtant vie he 

cient 
Evidence of the Endowment, and if he &ould produce the 
Original it ſelf and ſhould claim ſomething which is not men- 


tioned in it, yet if he can prove that he and his Predeceffors. 


enjoyed it time out of mind, that will be a ſufficient proof to 


ſupport bis Right to it, becauſe where there hath been a long 


conſtant Poſſeſſion, it may be reaſonably preſumed that 
the Vicaridge hath been augmented with what the Vicar 
claims by the direction of the Bifhop himſelf upon citing all 


Perſons concerned. | 


The Endowment hath no relation to the Landxibut to the 


Tubes, for if the Vicar preſcribes to have the ſmall Tithesz  ” 
and if the Land had been Plowed time out of mind, ſo that 


the Parſon had the Tithe of the Corn, yet if tis converted to. 


Some Queſtions have been made concerning the meaning 


col words in ancient Endowments; as for inſtance, where it 


xearecd to be de decimis garbernws, the queſtion was, wha 
(hall have the Tithe-Hay, and it was adjudged the C car 


. . 2 =: 't's 3 
* "SY * 


any other uſe, and fmall Tithes grow on that very the 
| Vicar ſhall bave them, 2 Rl. Abr. 335. Plito. 5. _ 12 0 


| 
f 
: 
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540 Aicar. 3 
ſhould have it; for tho Garba doth now ſigniſie a Sheaf of t 
Corn, yet ancient Grants ſhall not be expounded by the mo- ? 
dern Acceptation of words, for tis probable that in former 
days Garba might be uſed to ſignifie Hay, or at leaſt that an- , 
ciently Hay was bound in Bundles, 2 Kol. Abr. 3 3 - Þ 
So by the word Altarage the-Tithes of Wool b, and 
of _ other things are comprehended, but this muſtrather be 
by the force and power of Cuſtom then of the word it ſelf; 
that is, if the Yicar hath for a long time enjoyed ſuch Tithes, | 
he ſhall have them till as comprehended by that word. | 
But there are ſeveral Churches in this Nation where the | 
Tithes are wholly impropriated and no Vicaridge Endowed, 
and there the Impropriators are bound to maintain Curates 
to perform Divine Service; but as for erer whilſt 
they were in the hands of the Monks the Biſhop had power to 
encreaſe the Salary of the Vicar, and if he could do ſo where 
the icaridge was endowed, I can ſee no reaſon but that he may 
doit where all the Tithes are impropriated. 111 Ph 
Upon theſe Endownients the V icar bath an equal, tho not 
ſo great an Iptereſt in the Church as a Rector, for he is 
tua Vigarius, the Soil in the body of the Church is his Free- 
hold, for tis part of his Glebe, he muſt repair the Church, 
|; and for that purpoſe the Trees in the Church-yard belong to 
him, 2 Rol. Abr. 337. Plite. 3. | DAE. 
But this was by vertue of the Statute, 14 Ed. 1 cap. 17. for 
before that Act the Parſon and not the Ficar had the Freehold 
of the Glebe, he was ſubject to every charge of the Vicaridge, 
and if the Vicar himſelf was impleaded for any thing con- 
cerning it, he was to have aid of the Rector; he could not 
maintain 4 juris utrum, which he may do now by vertue of 
that Statute, and both the Parſon and Yicar have diſtinct and 
ſeparate Rights, and may maintain diſtinẽt Actions to reco- 
„ 9 6 WD: THT: 825 
*Tis true, the Yicaridge did originally belong to the Parſo- 


* 


nage, for it was derived out of it; but now by Preſctiption it 
may be appendent to a Mannor, becauſe tis poſſible the 
Rector might have granted it ſo time out of mind. 
But if there is no ſuch Grant the Rector is ſtill of common 
Right Patron of the Vicaridge, tho by compoſition it may be 
ſettled otherwiſe, and therefore if he makes'a Leaſe of his Par- 
ſenage the Patronge of the Vicaridge paſſes as incident to it 
ü ˙ --- K ͤↄ˙ ; \ 
haut as it was taken out of the ReQory, fo it may be united 
to ĩt again; and this may be done by the Ordinary and oy 
tron as well when the Vicaridge is full as when tis vacant, t 
Trp?) vv; * ee 225 W rin t q 


. 
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e 


tho ſuch Reſtitution ſhould be defeRive when tis firſt made, 


being reputed to be good, the Statute of diflolution hath 
ully veſted it in the Crown, 2 Roll. Abr. 337. Plito1, 2Cro. 
517. Palmer 113. Go. Eliz. 873. 5 
And as a Vicar bath the Freehqld of the Glebe, ſo he may 
Ede to have all the Tithes in the Pariſh, except thoſe of 
Corn, and by virtue of ſuch Preſcription he ſhall have the 
Tithes of thoſe new Seeds, as Clover-Graſs, Hops, Cc. for tbo 


he cannot particularly preſcribe in ſuch Caſes, becauſe then 


are new things, yet they'are within ſuch a general Preſcrip- 
tion, becauſe all ſmall Tithes are thereby comprehended, and 
the great Tithes excluded, 2 Roll. Abr. 334. Plito 7. 

| But becauſe YVicaridges are commonly endowed with ſmall 


Tittbes only, I ſhall give an account what thoſe are. 


Wood in it's nature is great Tithe ; but yet if a Vicaridge 


z endowed de minutis decimis, and by virtue of that endow- | 
ment the Vicar had uſually the Tithe of Wood, it (hall paſs 


by theſe Words, 2 Roll. Abr. 335. Plito 8. Het. 135. 2 Bale. 
27. Minch. O. | | gp". 

- It hath been a queſtion whether - Saffron, Woad, Hemp, 
Hops, Cc. ſhould pay ſmall Tithes or not; tis true, theſe 
things grow in nature of Herbs, and ſo may be accounted a- 
mongſt ſmall Tithes ; but if they grow in great quantities of 


Land this changes them into great Tithes, that 1s, if whole 


Fields are Planted with them, and this was the Opinion df 
the Chief Juſtice in B. R. in a late Caſe between Wharton and 
Liſle, 3 Lev. 365. 4 Mod. 183. and tis probable it was ground- 
ed upon the fu gment in Ldal and Tindal's Caſe, Hut. 78. 

But the quantity of Land ſowed with ſuch Seeds, cannot 
alter their nature, nor can it make a Rule to determin what 
ſhall be ſmall Tithes, and what great, for then, if a ſmall quan- 
tity of Land ſhould be ſowed with Corn that would make it. 


- ſmall Tithes, which no body will affirm, ſo that the natureof- 


the thing planted or. ſowed is chiefly to be conſidered, and not 
the quantity of Land on which tis ſowed; for'things which 
2 in the nature of an Herb mult be reckoned ſmall Tithes, 
let the pro ee of Land on which they are ſowed be either 
more or leis. . . 

And here it may not de improper to mention the Statute of 


209 Car. 2. 9 5 8. which takes notice of Letters ſent. by the 
I 


King to the Biſhops, immediately upon his Reſtoration, di- 
recting them upon the renewing of Leaſes of Rectories and 
Tithes impropriate or appropriate to. reſerye more than the 
ancient Rent, that it might be paid to the poor Vicarsto au- 


ment their Vicaridges, which was to continue during the E- 


— fate 


ting the Churches throughout the «om ut popal 


1 Uiſitation, 
ftate out of which it was granted, and afterwards, and that 
the Vicars ſhould be adj Judged in the Poſſeſſion thereof to them 
and their Succeffors, and ſhould have remedy to recover ſuch 

Rents by Diſtreſs or Action of Debt. | 
Such Leaſes are to be entred in a Parchment-Bbok, to be 
kept by the Biſhop's Regilter, which being atteſted by the Bi- 
ſhop himſelf in that Book; and that the augmentation was 
intended for ſuch ule, challbe asa Record, and a Copy there- 
of proved by Witneſfes, ſhall be siven in Eridence, 


Pifnation, 


* 


Ts. is that Office which is performed by the Biſh - 225 
ear 


in three Years, or by his Archdeacon nl 


euræ commiſſus ſalubriter a paſtoribus & ordine 
27 — & gii. — officiis Eccleſiarum —.— Gow Ate 
conſervet ux. 
Tiste Duty of a Commiſſary to Summon the Clnrdnoar- 
dens and Sideſmen to a Viſitation, but be hath no Authorit 
| Pw Summon any other Perſons; but if he dottySummon tho 
erſons; and they refufing to Appear, ſhould be Excommu- 


r for this Contempt, 2 Prohibition would be 3 


123 1 
he "thing are eons nifite in theſe Viſtations: 
harge, | 

(20 The Enquiry. Fs td 
| The Change conſifts of ſuch things which the Viſitor thinks 
oper to impart to the Clergy ; but᷑ tis uſually to put them in 
mind ind of ther Di Ig and to perſwade them 1 per orm it. 
former h phy in ſeycral Articles taken 

out — the — and the Biſhop's Viſitation being account - 
ed an Epiſcopal Sinod, there were at that time certain Per- 
ſons who Angel it, and who were called Teftes Sinodales, or 

juratores Sinddi, and they were to preſent thoſe who were negli- ; 
gent in performing religious Offices, or any itregularities a- 
mongſt the Clergy, both in reſpect to their Morals and Beha 
+ viour, and likewiſe all ory ont and generally what 
they Sund to be amiſs in the | 
Ih be Biſhop at firſt exerciſed this Jurisdiction alone; it 9 
what vas implied in his very Office, and this he vas to doin, - 
Fexery Pariſh throughout his Dioceſs once in a Year, chere 10 % 
examinethe Miniſter and the People, which he might do with, 
More eaſe at that time, — 3 ariſh Churches Tree not fo 


—— then as afterwards. Wien 


. 

When' this was diſuſed, then Eccleſiaſtical Perſgns were to = 
be aſſembled in a certain place, and enquiry was made upon [| 
Oath-concerning the State of the Clergy, and at this place they  - . 

were all bound to appear. 7, 8 . 

Afterwards, when Biſhops came to be Miniſters of State, 
and to attend the Courts of Kings, which began in the Mor- 
man Reigns, then Archdeacons were veſted with this Jurildic- - 

tion under the Biſhops, and viſited in thoſe Years wherein the 
* Biſhops did not. | a ; 3 
Blut ſtill the Biſhops were to viſit once in three Years, and 
being then the Kings Barons and Stateſmen, they came with 
very great Equipage, inſomuch, that by the Council of Late- 
e ran their number was limited according to their Qualities, 
4  - wiz, if the Viſitor was an Archbiſhop, he was not to have a- 
5 bove 7 Horſe in his Retinue; if a Biſhop he was notito exceed 
4 
e 


1019 o 


30; if a Cardinal then 25; if an Archdeacon, he was to have 
no more than 7, and a Dean but two; and if they reſpeCtive- 
Iy exceeded thoſe numbers, then no procuration was due for 


= maintenance of the Supernumeraries. 2 5 
7 hut even this was very chargeable to the Parochial Clergy; 


for the Viſitor was to be maintained at their expence a Da 
and a Night in every Pariſh, and therefore it was thought FA 
to turn that charge into a certain Sum, which is now called 
Procurations,and this is paid to Archdeacons in that very Year 
wherein Biſhops viſit, for *tis by ſome affirmed to be due to 
them rati5re Officii, and ſome ſay tis due to them by virtue of 
the Statute of 33 Hen. 8. cap. 5. by which theſe Duties are 
made Penſion?s?s? | : 85 
._ * The firſt of theſe Opinions is contrary to ſeveral Canons; 
% which not only enjoyn Perſonal Viſitations, but expreſly for- 
bid any Procurations to be paid where the Archdeacon him- 
ſelf did not viſit in Perſon,  — | FAS 
But notwittiftanding thoſe Canons, cuſtom hath ſo far pre · 
. yailed, that the Archdeacon receives theſe Fees in the Biſhop's 
Triennials, when they do not viſit in Perſons but inſtead of 
that they hold two Chapters about Eafer and Michaelmas, and 
there, by themſelves or their Officials, they formally enquire 
into the ate and condition of the Church, which enquiry is 
now called a Viſitation, and for whicn they are entituled to 


F oy | 
Having been ſo long upon the manner of Yiſations, I ſhall . 
proceed now to ſhew, _ SE "OY | 
2 2 Wie are the V iſſtort. : 


2) Wha may be nd. 1 


544  , AQifitation. 13 
As to the firſt, tis certain, that by the Common Law the 
Kings and Queens of England have power 10 fl to reform, 
to correct all diſorders in the Church; but generally 'the Bi- 
ſhop is the Viſor, not only of the Churches within his Djoceſ- 
ſes, but of every Spiritual Hoſpital; for all Abbies and Priorics 
were formerly gſ1table by him, if not exempted from his Juriſ- 
diction; and thoſe which were ſo exempted before the Biſſo- 

lution, were by the Statute of 31 Hen. $: made ſubject to his 

22 if they were within his Dioceſs, or to the Juriſdiction 
of fuch Perſons whom the King ſhould appo int. 

Lis true, ſome alteration was made of this Law, by the 

Statute of 1 Ph, & A. cap. S. but by the AR of x Elis. the 

wer of Viſtation was reſtored to the Ordinary, 
And becauſe Colleges and other Schools of Learning are ge- 
nerally eſteemed part of the Eccleſiaſtical Body, therefore I 
Na give the Reader an account by whom they are to be vi- 
teil. | 1 | 


And as to this matter, they are ſubject to a double Viſtas 
inn in divers reſpects, viz. by the Archbiſhop jure Metropoli- 
" ico, this was claimed by Archbiſhop Laxd, and Decreed in 
Council, that he had a right to viſit both the Univerſities, as 
to their Doctrine, Church-Diſcipline and Ceremonies, but 
thee be had no right to meddle with the privateStatutes of the 
ounders. '_, * "A E | 
They are likewiſe to be viſited by the Founders and their 
' Heirs, unleſs they appoint a ſpecial Viſtor, and then they are 
| ſubjebkto his Viſtation in point of Government: 


* . 


his appears in that famous Caſe of Excefer Colleg 
'wherin the Power and Authority of a Viſtor was debated, and. 
the Law is now ſettled as to that matter, which is this : 
Dr. Bury was Rector of Exceſter College, and being depriv- 
ed by the Biſhop of Exceſter, whom the Founder had appoint- 
ed to be Viſuor, the queſtion was, whether that Sentence of 
Deprivation was examinable in the Courts at Meſfminſter. 
t was the Opinion of three Judges that it was, becauiſe the 
College is a Temporal Corporation, and the deprivaty of the 
s - Md tanoinng.” . 3, 
That that Court of B. R. hath a ſuperintendency over all 
the proceedings of Viſuors, which may appear by many in- 
ſtances of a higher nature; for Commiſſioners of Sewers, an 
d Bankrupts, tho they derivetheir powet from Acts of Parlia- 
ment, yet their proceedings are examinable in that Court. 
Tis true, the Viſitor is made a Judge by the Founder, and 
ſo is an Arbitrator by the Parties, but bis Judgment is uſu- 
ally fet aſide; and fo may the Yiftors ; for if his Sentence ſhout: 


_—_— 


| Sa 
1 [one and thoſe called religious into Mpnatte- -- 


"v5 I 


dun to 


"Gen. |. 
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ten of the Nation in for̃mer times would 

fake jo the rules and government of the Com- | 
the rich Men were got into Guilds and Fra- 

al Men into Halls and, Colleges; the poor 


and Abbies, theſe were all Perſons and Places of publick 
— 5 and concern to the Nation, and therefore it wauld be ab- 
affirm, that they. were ſubject only to a Viſeer, and to 
eee by particular Laws amongſt themſelves, exempt- 
ay) the n authority of the Pe Law. 


. a Writ of ball, EF n lle! in the Houſe of Pects, | | 
Ae Pin L the right "= 


Land. my Was 11 Founder, gave = 
. n given by him muſt 
ch Limitations as he 15 fit to impoſe on 
emi receive it, and nr appointed a 7. 
5 miſſariu. N ence ſhall be 
Founder bimſelf, which cannot 
e by thoſe who partake of his Cha- 
te nor to Js e elſewhere. 


x 
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«rules. of he 5 | 
But where. the Peron ee the DW is given are noe. - 4 
[Lncorporated,butareonly men Society of Men, there | 
oh — viltatorial Power the intereſt of the reyenue | 
,yelted- i in them, which. ſhews, that where. they are Incor-- - .* 
of Viſcation ariſes from the foundation, and 4 
psiFounder, and by the ſame Authority, but 
y the fame, for the Founder himſelf could not giye, 
12222 to remove a Perſon out of a Waker 
countable to any other Court 
an miſt be Nied with ſome other power, 3 
E the y Il wt the CORE and that muſt 3 1 
8 1 Grant from the Crown, by which this i 
—— ca legal Corporation; tho it, was left to the, 
ene ere 208 wa. de dra fit to 
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Ole was nominated by the Queen, but the Fellows 


' As for Authorities in Law there is Dr. Cvencys Caſe, who 


was Preſident” of Magdalen Cullege, and deprived by the Bi- 
ſhop of Mincheſter, who was Viſtor, and the, Dr. Appea led to 
the Queen in Chancery, and it was reſolved that it did not lie. 
Iis true, there is an inference made in that Caſe, vis. be- 
cauſe no Appeal did lie, therefore ex hoc ſequitur, that the Dr. 


. might have an Aſſiae, but this muſt be a miſtake; for a Head 


of a College cannot maintain an Aſſize, becauſe he hath no 
ſole Seiſm, - oe L HT PLA 


| There can be no inſtance given of ſuch an Addion, and ; 
that inference was little regarded, for in the very next year the 
Archbiſhop of Canterbury nominated a Warden to Merton 


College, as being Patron upon a devolution to him: Some of 
the Fellows oppoſed the Admiſſion of the nominee, and there- 


upon the ſame Archbiſhop proceeded againſt them as Vor, 


and deprived them, yet no Aſſae was brought. 
About ſix Years afterwards, one Harriſon was choſen Pre- 
ſident of Corpas Chrifti College, and after he was Elected, one 
refuſing 
to admit him, the Biſhop of Winghefter, who was their Vi/itor, 
deprived them, yet no Aſſize'was u tbem. 
The Head of a College is only a viſible Perſon of the Bod 
aggregate, he cannot ſupport a real Action, becauſe he h 
* rye Rents ape Sh ju BR Both 1 me 
Iii true, the power of a Viſor eis great, and tis neceſſary 
it ſhould be ſo, be iet of t 


| Therefore the Fouriders took particulat/care to prevent all 
Law-Suits amonſt the Mentbers of thoſe Societies, as know- 
ing them to be deſtructive to that quietneſs which is neceſſary 


for their Studies, and tis for this reaſon that in ſome of their 


Statutes they have provided, that if the Head ſhould be depriv- 
ed nulla actio nullum juris remedium canonici vel civilis habeat. 
The Courts at Meſfminſter have always denied Mandatory 


. Writs to reſtore Perſons to their Fellowſhips ; they did ſo in 


Dr. Withrington's Caſe, who was deprived of his Felloſhip of 
Grit College in Cambridge. 
Fo they did in Dr. Patrick's Caſe the very next Year, who 


wWuo/)s choſen Maſter of the Queen's College, but another was 


admitted and tho it was urged that this was matter of Free- 


bold, and that it was a Temporal thing, yet be had noreme- | 
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* 0 


for the peace and quiet of the College is more 
to be regarded than the perſonal injury of any private Perſon. 
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. lowſhip of New Gllege, but had no remedy at Law, and the 


Lawyers, but none to the Univerſities. 


ed 
| it was held reaſonable that ſuch an Incumbent ſhould. 
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22 Car. 2. Daniel Appleford was deprived gf his Fel- 


reaſon is, becauſe in all theſe Caſes an Appeal lay to the pro- 
per Viſtor, who hath a Juriſdiction, and whoſe determinations 


are final, for otherwiſe all Suſpentions and Deprivations 
would be examinable in the Courts of Law, and every little | 


Controverſie in the SOR would be brought to Weſtminſter- 
Hul, which would be of great advantage to Attornics and 
If we look into the practiſe of all civilized Nations, we 
ſhall find thoſe places had always a peculiar juriſdiction 


within themſelves, by which all differences ariſing amongſt 


Scholars were to be decided there, and Exemptions were all- 


, waysallowed them from the ſuriſd iction ot Temporal Courts, 


. . 


© 


ne 4 ſtudiis avocentur propter lites alibi motas., 
1 hall only mention Lay-Hoſpitals, which are commonly 
built and endowed to ſupport poor People, and thoſe are xiſi- 


table by the Patron. rh 


This is any unlawful poſſeſſon of a Church), by a Perſon ; 
who hath no manner of right, and who comes in upon the 


Preſentation of a Common Perſon, when in trut }therightof . 


Patronage did lawfully belong to another, but in ſuch Caſe, 
if the Clerk ſhould be Admitted and Inſtituted, and there is a 
Plenarty for Six Months, the true Patron had no other remedy 


' at Common Law, but to recover his right by a Writ of right 


of Adrowfon: / - 
And that he could not have unleſs he had a Fee-ſimple, and 


ſome of his Anceſtors had preſented once; for if he had a Fee- 


ſimple by purchaſe, yet if he never preſented, or if his Ance- 


ſtors had preſented, and he had only an Eſtate Tail, he was 


remedileſs at Common-Law, but this is prevented by the Sta- 


tute of V. 2. cap. 5. (z) fo that now; if Tenant in Tail ſuf- | 
fer an Uſurpation and Dies, his Ifſue may recover in a Que 


Impedit, © 


But that preſentation was quite hot pro has vice becauſe, 


tho the Incumbent came in by a wrong Patron, yet his Ad- 

miſſion and Inſtitution were legal and judicial Acts which. 

were performed by the Biſhop hiniſelf, who can never be ſup-- 
to be injurious to the Patronage of another ; and there- 
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he guete in his Poſſelion; Gets of God and $ 

inſtructing the People in bis Laws are more to be regarded. | 
than the private Rights of any particular Perſons, | 
And even in the caſe of the Queet () tho an Ulurpation 
and Plenarty was no Bar to her Right, yet ſhe could nt pre- 
© ſent before the Incumbent was removed by a judgment in a 
Que Impellit, ſhe is only put out of Peſſeſſon, fo that ſne 1 
| muſt bring that Action; but ſhe is not diveſted of the Inhes Fl 
ritance of the Advowſon by any Uſurpation whatſvever- - 
| the Law hath 


0 


But to return to the caſe of a common Perſon, 
ptovided: a remedy by three ſeveral Writs againſt an * 
one of the Right, A Writ of Right of nds 


of the Poſeſſon, vis. a Que Imp and an Affe of Da- - 


rc trnent. , | 
hy (tg treated of a Quare Inqnittuner that Title, Aſfizes of „ 
Dateig n Preſentment are ſeldom brought, therefore 1 hall 


pioce toſhew how an Advonſon may bo loſt by Uſurpati- | 


2 on Tis certain that a Preſentation may be loft by the negligence 
of the Patron in not preſenting within ſox Months be 

' Avoidance, and tis as certain that e br of an Md 
vs on may be loſt by Uſurpation. 1 


Ut then ſuch Vkapation muſt commence. | 


ti ) Upon ſome Preſentation. which is good i in 12. 
(2.) It muſt be to a void Church, A 
(3.) There mult beanAdmiſſion and Inſtiution upon it. 


2 It muſt commence on a Preſentation which is good 
11 52, and therefore it can never be upon a wrongful Col- 
lation, Tor that cannot make an Uſurpation againſt the true 
Patron A e ſuch . ſhall be taken only as a Pro- 
viſion for . ne Offices during the vacancy, -_ 

therefore if the, Patron ſin his Clerk, and the Biſhop 
fuſcs him, and a Qa Impelit is brought, the ern 
never plead Plenarty for ſix Months upon ſuch wrongfu 
bn in bar to that Action. But tho a wrongful Eolladen 
2 not make an Uſurpation againſt the Patron, yet if tis 
_ pon him who hath a Right to Collate, and there is a 
. ſ Months that will put him to recover it rn a 
258 of 88 6 * 50. 
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eat and u Pack of it; but if a Ai 
nd his Preſentation is not void in ag as Clerk 

1s indufted ed on it, and continues in Poſſeſſion 5 Months, 


\ | | ct, 
dougzht to take notice at his Peril; but if ſuch 
been made upon any Con 


| where an Inberitance of an Advowſon was gained by an 


Ulurper the Perſon 
Firſt, there mult be no 


upon whom 'tis made, 
io privity (0 in Blood between them, 


the turn of the other, yet that will not put her 


. Ex; * 
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Cri, the Patron may 1 
Aron may. 


preſents in ſuch 
this is an Uſurpation, be of whit becauſe | 


trivance, 2 a 50 
ftaud the Patron, there tis otherwiſe. ; 
| There in another thing to be obſerved, iz. that formerly. 


there muſt be no Manger of privity between the 


= * an Advowſon Jefcends to Coparceners, and one 45 
oſſeſſon, N 8 | 
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FE Conn (e) and they make Fartition to preſent by turns, 
and an Uſurpation is made upon the turn of one, it ſhall 


Sc there was to be no privity of Eſtate (f) between them, 
and therefore if a Leno der Year of an Fra uſurps 
| bo me bra this bars him of that Preſentation, but not 
t n ob + N * D eier Aogfy . 


But now if there are two Tenants in Common, or Jointe- 
nants of àn Advowſon, g and one preſents alone, this 
doth not put the other out of - Poſſeſſion, for upon the next 
Avoidance they may join in the Preſentation, and this is by 
reaſon of the priyity of Eſtate vhich is between them, a 
_ But there are ſome Advowſans which are > ane Law | 
from all manner of g- as for in . thoſe Ad- 
yowſons of which'the Queen is ſeiſed in her own Right. 
is true, the Law was held otherwiſe formerly, viz. that 
a double Uſurpation * diveſted the Queen of the Inheritance 
| of her Advowſon, and that ſne ſhould. be put to her-Writ of 
* _— to-recover it, as a common Perſon is upon a ſingle ' 
us urpation. oft 7 5.76 FLAP Weg th e 1 * 4 2 1 
But this was denied by my Lord Anderſon (ii) in the caſe 
of the King againſt the Biſhop of Minton; for as he cannot be 
diſpoſſeſſt Grand; ſo he cannot be put out of poſſeſſion of 
an Adyowſon," and he laid it down as a Rule, that of things 
. tranſitory he. may be put out of Poſſeſſion, but not of an In- 
- This learned Judge was over-ruled by three more; but upon 
a Writ of Error brought, their Judgment was teverſed, for an 
Uſfurpation upon the (i) Queen's Advowlſon, and a Plenarty 
for ſix Months binds her only as to the Poſſeſſion, and not as 
to the Right of the Advowſon; ſo that ſhe may remove the 
Uſurper at any time by a Judgment in a Quare Impedit, | 
And the Law is now ſettled” (i) that neither two or more 
U Uſurpations do diſpoſſeſs the Queen of her Preſentation, "fox, + 
aàs to her the Incumbent is a Trefpaſſer () and as ſne may e- 
moye him whilſt living, ſo ſhe may preſent after his Death. 
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FR Tar, in right of their 


Allſſtatlon. 35 
Fo likewiſe Adyowſons of which Biſhops are ſeized i in right 
of their Churches are protected againſt Uſurpations, which 
may be to the — 2 of their Sueceſſors, tho ſuch Uſur- 
ations do bi during the life of the Biſhops themſelves, yet 


43 7 — their deceaſe, he Succeſſors may have a Quare Inpedit 
(Y either in the oh time of the Uſur or preſent to the © 


next turn after their death, and this is by vertue of the Statute, 
x Elis. which reftrains Alienattns by Biſhops, | 

Ani n LANE be the ſame upon the State, 3 13 Eliz, 
as to all Eccle ified ag fo who are ſeized of 


urches, for they are reſtrained 
| tet Statute from * Eſt ates = then for 21 Years or 
IVES. | 
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